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on directed verdict for failure to carry its burden of proof beyond a reasonable
doubt. The rule that the defendant is required to raise the issue by showing
“some evidence” of mental disease does not apply to the second prong of the re-
sponsibility test. Under the rule of Frigillana v. United States “some evidence”
of causal connection or “product” is not necessary.’

Of course, there is a presumption of sanity in the District of Columbia, as
elsewhere, but under the case law of which Frigillane was the most recent ex-
pression, that presumption is overcome by a showing of “some evidence” of
mental disease. Thereafter. the government must prove berond a reasonable
doubt the absence of mental disease or that the act was not a product of the
disease. The latter element cannot be proved in the typical case in which the
psychiatrist will not or cannot express an opinion on the question. And so, as
a practical matter, every case must be fought by the prosecution on the absence
of mental disease, or not fought at all. “Produet” is thus read out of the
Durham rule in practice, by the automatie, trap-like operation of the presumption
of a causal connection. The irony of this is particularly biting when one recalls
that one of the chief arguments advanced for the Durham standard was that it
took account of “psychic realities and scientific knowledge.” *

Naturally, the presumption of causal connection has produced many situations
in which either a verdict is directed against the govermment. or it is forced to
go to trial before a judge, on a waiver of jury trial, and take an uncontested
judgment of acquittal by reason of insanity. An interesting example of a di-
rected verdict situation is the state of the record on the “product” question in
Wright v. United States™ Eleven psychiatrists testified. all called by the defend-
ant. No opinion was elicited by defendant from five. The opinions the others
expressed on the “product” issue were in various shades of doubt. Two wit-
nesses stated they had “insufficient data to support an opinion” ; one said that
it was “likely” there was a causal connection; another said there “could very
well be” a causal connection and another that it was “surely possible”; one of
the eleven answered “Yes” to a hypothetical question. The court of appeals,
on this state of the record, held that the government failed to sustain its burden
as a matter of law, and reversed the conviction. Such a state of the record is
not unusual in the degree of its ambiguity on the issue of “product.”

8. As a final criticism. the state of the law under Durfiam requires of the de-
fendant too slender a quantum of evidence of mental disease. to overcome the
presumption of sanity. “Some evidence” is the historic rule® As interpreted
in our circuit, this has been something akin to a “seintilla.” As an illustration
of how insignificant “some evidence” could be, one defendant took the witness
stand and speculated that he “must have been insane.” On cross-examination
he testified that he was not insane, but would like to be because he preferred
St. Elizabeths Hospital to jail. The court of appeals held that the presumption
of sanity was overcome so as to raise the insanity issue, solely by virtue of this
testimony.”® Such a standard has often brought the issue of responsibility into
the case when there was not enough evidence to litigate the issue intelligibly
to a jury, and naturally has encouraged surprise tactics by defense counsel.
Trials have frequently been chaotic and preparation has lost much of its power
to forearn.

Believing that Durham and its subsidiary rules had become so capricious and
burdensome as to be tolerable no longer, the U.S. Attorney’s Office prepared and
urgad in 1962 a brief legislative act based upon a proposed section of the Ameri-
car Law Institute Model Penal Code Subsequently, the court of appeals
handed down, en bane, a unanimous (for this purpose) opinion in McDonald v.
United States.™ 1In this decision, I believe, the law has taken a significant new
direction, and much for the better.

THE NEW RULES

In MeDonald v. United States the court of appeals reversed a conviction of
manslaughter for a faulty jury instruction. Important new rules were laid
down, which, since they were provided as guidance for a new trial, have stature
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