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his unlawful act was the product of
mental disease or mental defect.4®

[10] We use “disease” in the sense
of a condition which is considered capa-
ble of either improving or deteriorating.
We use “defect” in the sense of a condi-
tion which is not considered capable of
either improving or deteriorating and
which may be either congenital, or the
result of injury, or the residual effect
of a physical or mental disease.

[11,12] Whenever there is ‘‘some
evidence” that the accused suffered from
a diseased or defective mental condition
at the time the unlawful act was com-
mitted, the trial court must provide the
jury with guides for determining wheth-
er the accused can be held criminally re-
sponsible. We do not, and indeed could
not, formulate an instruction which
would be either appropriate or binding
in all cases. But under the rule now
announced, any instruction should in
some way convey to the jury the sense
and substance of the following: If you
the jury believe beyond a reasonable
doubt that the accused was not suffer-
ing from a diseased or defective mental
condition at the time he committed the
criminal aet charged, you may find him
guilty. If you believe he was suffering
from a diseased or defective mental con-
dition when he committed the act, but
believe beyond a reasonable doubt that
the act was not the product of such
mental abnormality, you may find him
guilty. Unless you believe beyond a

48. Cf. State v. Jones, 1871, 50 N.H. 369,
3908,

“There is mo @ priori reason why every
person suffering from any form of mental
abnormality or discase, or from any par-
tieular kind of mental disease, should be
treated by the law as not answerable
for any criminal offence which he may
commit, and be exempted from convie-
tion and punishment. Mental abnormali- -
ties vary infinitely in their nature and
intensity and in their effects on the char-
acter and conduct of those who suffer
from them. Where a person suffering
from a mental abnormality commits a
crime, there must always be some lkeli-
hood that the abnormality has plaved

49,

depends.
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reasonable doubt either that he was not
suffering from a diseased or defective
mental condition, or that the act was not
the product of such abnormality, you
must find the accused not guilty by rea-
son of insanity. Thus your task would
not be completed upon finding, if you
did find, that the accused suffered from
a mental disease or defect. He would
still be responsible for his unlawful act
if there was no causal connection be-
tween such mental abnormality and the
act4® These questions must be deter-
mined by you from the facts which you
find to be fairly deducible from the tes-
timony and the evidence in this case.50

[18] The questions of fact under
the test we now lay down are as capable
of determination by the jury as, for ex-
ample, the questions juries must deter-
mine upon a claim of total disability un-
der a policy of insurance where the
state of medical knowledge concerning
the disease involved, and its effects, is
obscure or in conflict. In such cases,
the jury is not required to depend on ar-
bitrarily selected “symptoms, phases or
manifestations” of the disease as cri-
teria for determining the ultimate ques-
tions of fact upon which the claim de-
pends. Similarly, upon a claim of crim-
inal irresponsibility, the jury will not be
required to rely on such symptoms as
criteria for determining the ultimate
question of fact upon which such claim
Testimony as to such “symp-
toms, phases or manifestations,” along

some part in the causation of the crime;
and, generally speaking, the graver the
abnormality, * * * the more prob-
able it must be that there is a causal
connection between them. But the close-
ness of this connection will be shown by
the facts brought in evidence in individual
cases and cannot be decided on the basis
of any general medical principle.” Toyal
Commission Report 99.

The court may always, of course, if it
deems it advisable for the assistance of
the jury, point out particular areas of
agreement and conflict in the expert tes-
timony in each case, just as it ordirarily
does in summing up any other testimony.
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