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but in no event may such period of irrevocability exceed three months; but any
such terms of assurance on a form supplied by the offeree must be separately
signed by tlie offeror.

§28:2—206. Offer and acceptance in formation of contraect
(1) Unless otherwise unamibguously indicated by the language or circumstances

(a) an offer to make a contract shall be construed as inviting acceptance in
any manner and by any medium reasonable in the circumstances;

(b) an order or other offer to buy goods for prompt or current shipment
shall be construed as inviting acceptance either by a prompt promise to ship
or by the prompt or current shipment of conforming or non-conforming
goods, but such a shipment of non-conforming goods does not constitute an
acceptance if the seller seasonably notifies the buyer that the shipment is
offered only as an accommodation to the buyer.

(2) Where the beginning of a requested performance is a reasonable mode of
acceptance an offeror who is not notified of aceceptance within a reasonable time
may treat the offer as having lapsed before acceptance.

§28:2—207. Additional terms in acceptance or confirmation

(1) A definite and seasonable expression of acceptance or a written confirma-
tion which is sent within a reasonable time operates as an acceptance even though
it.states terms additional to or different from those offered or agreed upon, unless
acceptance is expressly made conditional on assent to the additional or different
terms.. - - - :

(2) ‘' The additional terms are to be construed as proposals for addition to the
contract. Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;
- (b) they materially alter it; or

(¢) notification of objection to them has already been given or is given
within a reasonable time after notice of them is received.

(3). Conduct by both parties which recognizes the existence of a contract is
sufficient to establish a contract for sale although the writings of the parties do
not otherwise establish a contract. In such case the terms of the particular
contract consists of those terms on which the writings of the parties agree, together
Wi];;h simy supplementary terms incorporated under any other provisions of this
subtitle.

§28:2—208. Course of performance or practical construction

(1) Where the contract for sale involves repeated occasions for performance
by either party with knowledge of the nature of the performance and opportunity
for objection to it by the other, any course of performance accepted or acquiesced
in without objection shall be relevant to determine the meaning of the agreement.

(2) The express terms of the agreement and any such course of performance,
as well as any course of dealing and usage of trade, shall be construed whenever
reasonable as consistent with each other; but when such construction is unreason-
able, express terms shall control course of performance and course of performance
shall control both course of dealing and usage of trade (section 28:1—205).

(3) Subject to the provisions of the next section on modification and waiver,
such course of performance shall be relevant to show a waiver or modification of
any term inconsistent with such course of performance.

§ 28:2—209. Modification, rescission and waiver

(1) An agreement modifying a contract within this article needs no considera-
tion to be binding.

(2) A signed agreement which excludes modification or rescission except by a
signed writing ecannot be otherwise modified or rescinded, but except as between
merchants such a requirement on a form supplied by the merchant must be
separately signed by the other party.

(3) The requirements of the statute of frauds section of this article (section
28:2—201) must be satisfied if the contract as modified is within its provisions.

(4) Although an attempt at modification or rescission does not satisfy the
requirements of subsection (2) or (3) it can operate as a waiver.

(5) A party who has made a waiver affecting an executory portion of the con-
tract may retract the waiver by reasonable notification received by the other
party that strict performance will be required by any term waived, unless the
retraction would be unjust in view of a material change of position in reliance on
the waiver.



