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specification must be made in good faith and within limits set by commercial
reasonableness.

(2) Unless ‘otherwise agreed specifications relating to assortment of the goods
are at the buyer’s option and except as otherwise provided in subsections (1)
(¢) and (3) of section 28:2—319 specifications or arrangements relating to ship-
ment are at the seller’s option.

(3) Where such specification would materially affect the other party’s per-
formance but is not seasonably made or where one party’s cooperation is necessary
to the agreed performance of the other but is not seasonably forthcoming, the
other party in addition to all other remedies

(a) is excuscd for any resulting delay in his own performance; and

(b) may also either proceed to perform in any reasonable manner or after
the time for a material part of his own performance treat the failure to specify
or to cooperate as a breach by failure to deliver or accept the goods.

§28:2—312. Warranty of title and against infringement; buyer’s obligation
against infringement

(1) Subject to subsection (2) there is in a contract for sale a warranty by the
seller that
(a) the title conveyed shall be good, and its transfer rightful; and
(b) the goods shall be delivered free from any security interest or other
lien or encumbrance of which the buyer at the time of contracting has no
knowledge.

(2) A warranty under subsection (1) will be excluded or modified only by
specific language or by circumstances which give the buyer reason to know that
the person selling does not claim title in himself or that he is purporting to sell only
such right or title as he or a third person may have.

(3) Unless otherwise agreed a seller who is a merchant regularly dealing in
goods of the kind warrants that the goods shall be delivered free of the rightful
claim of any third person by way of infringement or the like but a buyer who
furnishes specifications to the seller must hold the seller harmless against any such
claim which arises out of compliance with the specifications.

§28:2—313. Express warranties by affirmation, promise, description, sample

(1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the buyer
which relates to the goods and becomes part of the basis of the bargain creates
an express warranty that the goods shall conform to the affirmation or

romise.
P (b) Any description of the goods which is made part of the basis of the
bargain creates an express warranty that the goods shall conform to the
description.

(¢) Any sample or model which is made part of the basis of the bargain
creates an express warranty that the whole of the goods shall conform to the
sample or model.

(2) It is not necessary to the creation of an express warranty that the seller use
formal words such as “warrant’”’ or “guarantee’” or that he have a specific inten- .
tion to make a warranty, but an affirmation merely of the value of the goods or a
statement purporting to be merely the seller’s opinion or commendation of the
goods does not create a warranty

§ 28:2—314. Implied warranty: merchantability; usage of trade
(1) Unless excluded or modified (section 28:2—316), a warranty that the goods
shall be merchantable is implied in a contract for their sale if the seller is a mer-
chant with respect to goods of that kind. Under this section the serving for value
of food or drink to be consumed either on the premises or elsewhere is a sale.
(2) Goods to be merchantable must be at least such as
(a) pass without objection in the trade under the contract description; and
(b) in the case of fungible goods, are of fair average quality within the
description; and
(c) are fit for the ordinary purposes for which such goods are used; and
(d) run, within the variations permitted by the agreement, of even kind,
quality and quantity within each unit and among all units involved; and
(e) are adequately contained, packaged, and labeled, as the agreement may
require; and
(f) conform to the promises or affirmations of fact made on the container
or label if any.
(3) Unless excluded or modified (scction 28:2—316), other implied warranties
may arise from course of dealing or usage of trade.



