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(2) Except as provided in subsection (3), goods held on approval are not
subject to the claims of the buyer’s creditors until acceptance; goods held on sale
or return are subject to such claims while in the buyer’s possession.

(8) Where goods are delivered to a person for sale and such person maintains a
place of business at which he deals in goods of the kind involved, under a name
other than the name of the person making delivery, then with respect to claims
of creditors of the person conducting the business the goods are deemed to be on
sale or return. The provisions of this subsection are applicable even though and
agreement purports to reservé title to the person making delivery until payment
or resale or uses such words as ‘“‘on consignment”’ or ‘“‘on memorandum’”. How-
ever, this subsection is not applicable if the person making delivery

(a) complies with an applicable law providing for a consignor’s interest or
the like to be evidenced by a sign, or ’

(b) establishes that the person conducting the business is generally known
by his creditors to be substantially engaged in selling the goods of others, or

(¢) complies with the filing provisions of the article on secured transac-
tions (article 9).

(4) Any “or return” term of a contract for sale is to be treated as a separate
contract for sale within the statute of frauds section of this article (section 28:2—
201) and as contradicting the sale aspect of the contract within the provisions of
this article on parol or extrinsic evidence (section 28:2—202).

§ 28:2—327. Special incidents of sale on approval and sale or return
(1) Under a sale on approval unless otherwise agreed
(a) although the goods are identified to the contract the risk of loss and
the title do not pass to the buyer until acceptance; and
(b) use of the goods consistent with the purpose of trial is not acceptance
but failure seasonably to notify the seller of election to return the goods is
acceptance, and if the goods conform to the contract acceptance of any
part is acceptance of the whole; and
(c) after due notification of election to.return, the return is at the seller’s
z@sk and expense but a merchant buyer must follow any reasonable instruc-
1008,
(2) Under a sale or return unless otherwise agreed
(a) the option to return extends to the whole or any commercial unit of
the goods while in substantially their original condition, but must be exer-
cised seasonably; and
(b) the return is at the buyer’s risk and expense.

§28:2—328. Sale by auction

(1) In a sale by auction if goods are put up in lots each lot is the subject of a
separate sale.

(2) A sale by auction is complete when the auctioneer so announces by the
fall of the hammer or in other customary manner. Where a bid is made while
the hammer is falling in acceptance of a prior bid the auctioneer may in his dis-
cretion reopen the bidding or declare the goods sold under the bid on which the
hammer was falling.

(3) Such a sale is with reserve unless the goods are in explicit terms put up
without reserve. In an auction with reserve the auctioneer may withdraw the
goods at any time until he announces completion of the sale. In an auction with-
out reserve, after the auctioneer calls for bids on an article or lot, that article or
lot cannot be withdrawn unless no bid is made within a reasonable time. In
either case a bidder may retract his bid until the auctioneer’s announcement of
completion of the sale, but a bidder’s retraction does not revive any previous bid.

(4) If the auctioneer knowingly receives a bid on the seller’s behalf or the
seller makes or procures such a bid, and notice has not been given that liberty
for such bidding is reserved, the buyer may at his option avoid the sale or take
the goods at the price of the-last good .faith bid prior to the :¢completion of the
sale. This subsection shall not apply to any bid at a forced sale.

PART 4—TITLE, CREDITORS AND GOOD FAITH PURCHASERS

§28:2—401. Passing of title; reservation for security; limited application of this
section )

Each provision of this article with regard to the rights, obligations and remedies

of the seller, the buyer, purchasers or other third parties applies irrespective of

title to the goods except where the provision refers to such title. Insofar as situa-



