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§28:2—1719. Contractual modification or limitation of remedy

(1) Subject to the provisions of subsections (2) and (3) of this section and of the
preceding section on liquidation and limitation of damages,

(a) the agreement may provide for remedies in addition to or in substitu-
tion for those provided in this article and may limit or alter the measure of
damages recoverable under this article, as by limiting the buyer’s remedies
to return of the goods and repayment of the price or to repair and replace-
ment of non-conforming goods or parts; and

(b) resort to a remedy as provided is optional unless the remedy is ex-
pressly agreed to be exclusive, in which case it is the sole remedy.

(2) Where circumstances cause an exclusive or limited remedy to fail of its
essential purpose, remedy may be had as provided in this subtitle.

(3) Consequental damages may be limited or excluded unless the limitation
.or exclusion is unconscionable. Limitation of consequential damages for injury
+to the person in the case of consumer goods is prima facie unconscionable but
limitation of damages where the loss is comercial is not.

§ 28:2—720. Eg‘ect (})lf “cancellation” or “recission” on claims for antecedent
reac.

Unless the contrary intention clearly appears, expressions of ‘“‘cancellation’
or “rescission’’ of the contract or the like shall not be construed as a renunciation
or discharge of any claim in damages for an antecedent breach.

§ 28:2—721. Remedies for fraud

Remedies for material misrepresentation or fraud include all remedies available
under this article for nonfraudulent breach. Neither rescission or a claim for
nonfraudulent breach. Neither rescission or a claim for rescission of the contract
for sale nor rejection or return of the goods shall bar or be deemed inconsistent
with a claim for damages or other remedy.

§ 28:2—1722. Who can sue third parties for injury to goods

Where a third party so deals with goods which have been identified to a con-
tract for sale as to cause actionable injury to a party to that contract

(a) a right of action against the third party is in either party to the con-
tract for sale who has title to or a security interest or a special property or an
insurable interest in the goods; and if the goods have been destroyed or con-
verted a right of action is also in the party who either bore the risk of loss
under the contract for sale or has since the injury assumed that risk as against
the other;

(b) if at the time of the injury the party plaintiff did not bear the risk of
loss as against the other party to the contract for sale and there is no arrange-
ment between them for disposition of the recovery, his suit or settlement
is, subject to his own interest, as a fiduciary for the other party to the contract;

(¢) either party may with the consent of the other sue for the benefit of
whom it may concern.

§28:2—723. Proof of market price: time and place

(1) If an action based on anticipatory repudiation comes to trial before the
time for performance with respect to some or all of the goods, any damages based
on market price (section 28:2—708 or section 28:2—713) shall be determined
according to the price of such goods prevailing at the time when the aggrieved
party learned of the repudiation.

(2) If evidence of a price prevailing at the times or places described in this
article is not readily available the price prevailing within any reasonable time
before or after the time deseribed or at any other place which in .commercial
judgment or under usage of trade would serve as a reasonable substitute for the
one described may be used, making any proper allowance for the cost of trans-
porting the goods to or from such other place.

(3) Evidence of a relevant price prevailing at a time or place other than the
one described in this article offered by one party is not admissible unless and until
he has given the other party such notice as the court finds sufficient to prevent
unfair surprise. :

§28:2—724, Admissibility of market quotations

Whenever the prevailing price or value of any goods regularly bought and-sold
in any established commodity market is in issue, reports in official publications
or trade journals or in newspapers or periodicals of general circulation published
as the reports of such market shall be admissible in evidence. The circum-



