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~ this, if there is any delay in the progress of S. 1166 in this Congress.
~ Mr. Hanes. Right. i e
M. Benxsamiv. I mean this accomplishes the major part publica-
~ tion in the Federal Register, rules ’pu% , :

- now. This is the major change to be accomplished, and I ‘would not

lication is pretty good as it is

‘want anything we say to act in the slightest as a drag on the progress of .

 this bill either in the House or in the Senate. =

- Mr. Kass. Mr. Benjamin, one of the reasons thatthebﬂlwas m-

. ‘troduced as an amendment to 5 U.S.C. 99 was that the Foreign Opera-

" _ tions and Government Information Subcommittee under the chair- '

~ manship of Congressman Moss sent out a ﬂqués&;onnaire}askiné all of
the agencies, departments, boards, and ‘commissions in the Govern- .
ment—approximately 102—whether 5 U.S.C. 1002, section 8 of the

~ Administrative Procedure Act was applicable to them. Despite the .
language of the Attorney General’s Manual on the Administrative

 Procedure Act saying that section 3, the public information section, -

s applicable to every agency in the (Government, many agencies have
~ informed the subcommittee that, since they do not make rules and are .
" 'not adjudicatory agencies, the section does not apply to them; and, -
~ therefore, there is no Federal public records law applicable to them.

. Mr. Bengamix. Well, I hope that would be changed by the adop- :
tion of S. 1336, for example, or a like bill in the House.

~ Mr. Kass. And this is why the language of H.R. 5012, thls present i

- of the Government other than Congress and the courts.
- Mr. Bexyamin., Yes, i BN e
~ Mr. Kass. Mr. Benjamin, 2 days ago the subcommittee took testi-
~ mony from Assistant Attorney General Norbert Schlei, and he re- .
~ ferred to the problem that this bill, in his opinion, was unconsti-
tutional. T el

~ Could you comment on that problem? i
. Mr. BexgaMIN. Yes, R T L e
I read Mr. Schlei’s testimony. While he talked about the Executive =
~ privilege, he also said that the only way it could be really well exer-
‘cised would be to leave each agency to deal with its own problems.

' bill, makes it clear that the word “agency” is to include each authority

o “because they were the only ones that knew aboutit.

“Now it soems to me that a very important part of thlswholeques- o

tion of Executive privilege is the answer to the question who deter-

~ mines when it is to be exercised. Under President Kennedy that was =

~quite clear as the chairman developed in his talk in 1962 to the Ameri-
~can Bar Section of Administrative Law; it was the President’s
decision. el e e
1 do not believe there has yet been any announcement by President
~ Johnson about what he is going to do about this. I would hope he

Woulid';f;ollov\j;thesameline;" LT N s

~Certainly it would seem to me that i“fﬁ‘t‘h’e President hlmself exerclses |

~ judgment on what is an appropriate occasion for the exercise of
. Executive privilege, it would be most highly unlikely that he would
‘exercise it in any instance that 1s not in effect covered by these exemp-

_ tion provisions of subsection (c) as they n w stand in H.R. 5012. If
‘he did exercise it in a more far-reaching way, it is also perfectly clear:

to me that then there arises a question for thg courts as to where that

~exercise of Executive privilege stands.



