A ——
9222 ' FEDERAL PUBLIC RECORDS LAW

‘confidential information in writing from private parties,-and for that reason
it will not have the effect of opening up the confidential information to the
- public. It will cause working papers within an agencyjnto;fbe"destroyed,
pbut it will not cause them to be made public, It will -cause exchanges of
jdeas and false starts to be made orally instead of in writing, but the effect
will not be to make anything of this sort public * **. :
The public interest will suffer when administrators are forced to transact
the public business without written records. The public will gain little or
no increased information. ‘ R T s : S
For the reasons set forth above, the Department of Defense is strongly op-
posed to the enactment of HR.5012, ~ o
The Bureau of the Budegt advises that from the standpoint of the President’s
program, there is no objection to the submission of this report. , ‘
“o . Sincerely, ' o e
S 1., NIEDERLEHNER,
- Aeting General Counsel.

REPLY From DEPARTMENT OF THE INTERIOR, OFFICE OF THE SECRETARY -

= , , L - ApriL 29, 1965.
Hon. WirriaM L. DAWSON, 4 : SRR sl
Chairman, Commitie on Government Operations, -
Hovise of Representatives; SO . 9 \ ;
Washington, D.C. . S o o S
Dear MR. DAWSON: Your committee has requested -our report on ‘H.R. 5012,
a bill to amend section 161 of the Reviged Statutes with respect to the authority
of Federal officers and agencies to withhold information and limit the avail-
ability of records. , ' ey : B e
- Reports have also been requested on H.R. 5013, H.R. 5014, H.R. 5015, FLR. 5016,
H.R. 5017, H.R. 5018, H.R. 5019, H.R. 5020, H.R. 5021, H.R. 5237, H.R. 54006,
. H.R. 5520, H.R. 5583, and TLR. 6172, identical bills. .~~~ - . o
. H.R. 5012 amends ‘section 161 of the Revised Statutes, as amended (B U.8.C.
22). ‘Seetiton161nowreads‘ms'follvo«ws:: o L e T
~“éphe head of each department is authorized to prescribe regulations, not in-
consistent with law, for the government of his ~depa11tment;f11he*cnd;u'ct-of its

officers and clerks, the distribution and -performance of its business, and the *

custody, use, and preservation of the records, papers, and property appertaining .
~to it. This section does not ‘authorize withholding information from the public
- or limiting the availability of records to the public.” . : SRR
CH.R. 5012 refains all of the words of the present Rev. Stat. 161, but adds to the
last sentence a series of eight exceptions. It ‘thereby changes the last sentence
from a disclaimer which states that nothing in that particular section authorizes
a withholding of information, into a limitation which provides that only the
- excepted information may be withheld and that all other information must be
made available. N e fl T o
H.R. 5012 also transfers from ‘the executive branch to the judieial branch the
authority to determine whether /particuiha;r.:infommation ig 'or is not excepted even
though the determination involves an exercise 'of judgment or discretion which
is permitted by the legislative rule. B A A e o
" 7Phe Department of Justice has advised the committee that these bills contra-

vene the separation of powers doctrine and would be unconstitutional since they
impinge upon the constitutional -authority of the Pxecutive to withhold docu-.
ments in the executive pranch where, in his discretion, he determines that the
- public interest T uires that they be withheld. For similar reasons, the Justice
Department has ‘also advised that the provision transferring such authority to
. the judicial branch would also be uncongtitutional. LS SR
Aside from ithese ‘constitutional objections, the ‘Justice Department has pre-
‘sented to the committee the reasons for-'the administration’s conclusion that the
bills are unwise. We concur in. the *statement.pres‘ented by Assistant Attorney
General Schlei on March 80. .. : ; - T S
Although we recommend against the enactment of the bill, rthe following tech-
nical deficiencies in the bill are listed for your information: .~ i :
1. Rev. Stat. 161 applies only to the 10 ‘executive departments enumerated in

‘Rev. Stat. 158. 1t does not apply o all Federal agencies.




