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¢ . Dear CHAIRMAN DAWSON : This is in response to your letter of March 15, 1965,
_ Trequesting a report on a bill, H.R. 5012, introduced by Congressman Moss, to
- Amend section 161 of the Revised Statutes with respect to the authority of Federal
- -officers anad agencies to withhold information and limit the availability of rec-
ords. - This luatter has been referred to our Committee on egislation and I am

: authorjzgd,; to submit the following comments in ity behalf b

ot the departments enumerated in 5 1.8.0. §1. Since the Interstate Commerce

Commission is not one of the agencies named therein, section 161 of the Revised -
Statutes does not now apply to the Commission. However, H.R. 5012 would

- define the term “agency,” as used in section 161 of ‘the Revised Statutes, to

S include each authority of the. Federal Government other than the Congress or.

- the courts.

’,;In the performyan'cef Of its duties under the Inte'rstaté Coﬁlmércé Avct,f" the

request. e . : R, ST
- Although most of. the Commission’s Trecords are now open to the public, the
. changes proposed: by HIR. 5012 would brevent the Commission from withholding
- -a limited amount of information which, for sound reasons of administration or
- public policy, ought not to be disclosed; i S R :
. Since the term “record” ig not defined, we presume that the bill is intended to
.cover all bapers which an agency preserves in the performance of its functions.
Because of such an all-inclusive definition of the term “records,” broader exemp-
- tions should be provided in proposed section 161 (¢) in order to permit agencies
 to exercige Some- rule of reason in regard to the disclosure of information, B
. For example, the fifth exemption in proposed Section 161 (c) (p. 8, lines 7-9)
is not broad -enough-to: brotect from disclosure communications between mems
bers of the Commission and its staff in the. internal -decisional Processes, com-
‘munications between: the' Commisssion, on the one hand, and the President and-

- the Congress on the other, and communicationg between the Commission. and
~other bersons unrelated to-the Commission’s decisional processes. The phrase, i

*“inter-agency or intra-agency memorandums or letters dealing solely Wwith mat-
~ters of law or bolicy,” would not enable the'tCrommission‘tofwithh-o-ld staff memo- -

: - randa dealing“primarilyrawi’-th the analysis‘ of ‘the fa‘cts‘ involved in particular -

cases, -ay distinguished from legal and policy issues, Moreover, parties to
Oommi"ssion, Droceedings involving rateg Would.- be .able to ‘demand  memoranda

to‘icommentiupanf the advice given to the G 0 by :
~o If the Commission refused to make such, memoranda available, the parties to
“these rate proceedings could then go to court Wwith the result that further action

o in the case by the ‘Commission would be delayed while the matter was pending

in court. Thus, regardless of whether the Commission disclosed o refused to
disclose illtra-ageney‘,‘ememo'rand'a not dealing: “solely with ”tmatt‘ens-i of law or

. policy,” a serious delay in 'thedispos'ltion ‘of cases would oceur,

= The term “inter-agency or;intra-ageney:memorandumsg,or letters” is not broad

.-enough to cover correspondence between the Commission and: eommi'ttees’f‘ of the

. Congress ‘or individual Members ‘of Congress. 'The term “ageney” is defined in

~ bers of the Congress ;

~_broposed section 161 ( b).to: exclude the Congress. "We have always believed that
létters from the ‘OCominission to ‘congressional committees or to individual Mem-
ould notrbe disclosed ‘by the Commission, but the ‘dis+
~closure of such reports a 1d ‘correspondence is g matter for the committees of the -
Congress ‘and the Members of the ‘Gongress to decide. 'We do not.mean to suggest
- that eur- correspondence: with congressional committees or ‘with Members of the




