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must. be the free ‘expressions.'of: t‘hose«jwhd v p"r,epa‘re them »‘ajhd‘natmsometh;ing il
“cleared for bublication,” As the Supreme Court said in Hickman v. Taylor,
supre, “Not even: the: most: libéralffof:dmcovery theories can Justify unwarranted

“inquiries into the files and mental impressions of an attorney.” Thisg is tosay .

Dothing of the mental processes of thevdeci‘sionmakersl themselves. 1t is sug-
8ested, therefore, that this exception be broadened. t’ofreaéd;a;g!ﬁougwgg;{_ ‘inter

disclosure of which would constitute a clearly unwarranted invasion of personal.
Privacy.” While there ig Some ambiguity here, we construe thig as providing
“an unqualified exception for personne] -and medical files, the limiting phrase
“the. diseloSure‘of which, ete.” modifying only: “similar matters.” There is no
‘Treason why only personnel and medical files should be generally excepted. - In-
‘any event, the requirement of g Helearly unwarranted invasion -0f ‘personal
privacy” would appear to be unduly restrictive and to offer insufficient Protection

to a right highly valued in our democraticsociety.f Consideration should be

- 0f the preliminary investigation of an unfair labor practice case, even though

those persons may never be called as witnesses in the broceeding. For, “to the =

extent * * available by law to a private party,” could well encompass. the
- discovery procedures of the Federal Rules of Ciyi] Procedure, and such affidavits
- Would be obtainable under those procedures. To permit the disglosure of DPre-

trial statements of persons who may. never be called as witnesses would unduly
interfere with the administr‘ation of the National Labor Relationg Act, for these

58 LRRM 2484 (C.A. 6); N.LRB. v. Winn-Dizie, 58 LRRM 2475 (C.A. 6).

.. Under the more Limited. J neks rule, which ig applicable to Board broceedings, .
- bretrial statements are made a:vaila_u,ble, ‘but only in the cases of ‘those persons

who have been called ag Wwitnesses in the Board Proceeding, Aecordingly,"it iy
Suggested that the exclusion in (7) be amended as follows : “7) investigatory
files, ‘including statements of agency witnesses until such witnesses have been:
. called to testify in an action or broceeding and request is timely made. by a
- Drivate party for the Production of relevantparts of ‘'such statements for: pur-
',pose‘s.of,cro-s‘s'-‘examination.” s T R e T e
_Finally, the proposed ~subsection (2) of section 161 ‘authorizes “the ‘head

of each Department to prescribe regulations * * * fgp the government of hig

Department.” Thig has‘beeninterpreted'as 1ot being applicable to, and thus
Dot vesting this authority in, heads of “agencies” ag distinguished from “De-
‘. partments” A recent decision of the U.8. Court of Appeals for the Ninth Oir-
- cuit 8o held ; General Hngineering, Ine., and Harvey Alwuminum v, National Labor
Relations Board, 58 T,RRM 2432 (C.A. 9). There is something of 'an anomaly
- in using a statute which i otherwise not applicable to “agencies” "tQ‘preséribe; :
- rules relating to the Aavailability of their records, Tt is suggested that consid-'
eration be given to clarifying the applicability of séc’»tiOn 161 (a) to make it
clear‘that heads of agencies are algo included. ~ g L S
Incview of the

above comments, this?“agency, would be 'opposed' to the e’ziéafctf S

ment of H.R. 5012 in its present form. We would appreciate having t,;hi,s'rep‘ort’, S

included in the record of the hearings on thig bill, -

- The Bureau of the Budget has advised that it hag 1o objection to the sub-
. .missio’n“of,thisréDOrttdyourfcommittee. T e e
. Sincerely yours, el

- WiLiram Ferpeswaw, Solicitor. '




