FEDERAL PUBLIC ‘RECORDS LAW 259
: @Onﬁdential treatm,eni;v of some 'types of informati on that we b«eliyev%é';s hould not .
be made generally public, e Al ’

_We are of the view that there are important considerations why cortain o
_material in the Commission’s fileg should not be subject to general public séru+

tiny, as where disclosure of the material would impair the advice and: asgistanee

we-.rénder to. persons seeking to. comply with the statutes we ‘administer, where
it would unfairly injure members of the public, or Wwhere it would interfere with

free communication between Government officials “with respect to - the most
efficacious manner of administering the law. Certain of these considerations -

are recognized in the legislative history of the Administrative Procedure Act, L

‘Wwhich. points to the problem of publicity which ‘might “reflect adversely. upon. -
any’ person, organization, préduct or commodity’’ prier to “actual~'wnd~ﬁnal
:adjudieaftion”uby an agency. - (H., Rept. 1980, 79th Cong., 24 sessi ( 1'946)‘,-11/40,)
. The importanee of these considerations may vary in different situations, Thus,
information sought in a congressional investigation or pertinent to the deter-
mination of a lawsuit might properly be made available despite counteravailing
. considerations which would be sufficient to refuge to make the information avail-
- able to casual inquirers, o Dol BT
We would emphasize that, as to a large part of the material in the Commis- -
sion’s files which is not made public, the primary reason for privacy is to protect
the rights and interests of private persons having business before the Commigsion,
The statutes administered by the Commission have an impact on a wide variety
and great number of business transactions and arrangements-;‘;c’onseqhently,
businessmen very often must determine the effect of these statutes upon propoged
transactions and arrangements and the steps hecessary to be taken in ‘planning
and executing them so that there will be no delays-resul‘ti*ng from questions that

might otherwise he raised ag to fu‘Il"compliance with the securities law. To en-

able these matters to be resolved properly, fyll details of proposed transa‘ctions
such as mergers, acquisitions, and financing plans are given to and discussed with

the Commission’s staff, often substantially in advance of the consummation of the Lt

- transactions. Businessmen expect, and we believe have 2 right to expect, that

‘their confidence in disclosing these matters will be respected ; otherwise the

AAdministration of the Federal Securities laws. would be greatly complicated L

c:and the ability of American and ‘international -buginess organizationg’ to plan 3
-and execute important transactions within time schedules required by economic

‘way, administration of the securities laws would be greatly impaired and, indeed,

“This practice—which a task force of the second Hoover Commission: reported as

“having been ‘most effectively used’ by the SEC “—is an essential and Pbopular

~-service with the bar and the Securities industry. Thousands of such opinions i -

-are given each year.”

Privacy is essential to this process. Businessmen should not becompelled i

“to give premature publicity to proposed business transaetions which they would
otherwise keep strictly confidential for the bProtection of their. businesg, Simply
“because, ag a practical matter, it is necessary that they consult the Commission
JIn advance, ~Moreover, premature and unplanned disclosure of contemplated
‘business transactions which. are discussed with .the -Commission could vffeet.
the markets for ‘the securities of the companies involved ® and afford an op- -
‘Portunity to overreach the investing publie to those persons who first gained ac-
-cess to the information. T e S T

Similarly it would, be Jimpossible as a practical matter, for the Commission
‘to enforee its proxy ruleés if it were unable to keep preliminary proxy material:
‘nonpublic. The Commission’s broxy rules, which relates to- corporate electiony

and, corporate actions . requiring the vote of .gecurity holders and which ave -
‘applieable to :allseorpomavtio’ns,‘1i;steﬂd on national Securities exchanges ag well-as

‘to numerous other companies, provide that material to be

sent to stoekholders
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