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from Government to the American people. As responsible journalists, broad-

“casters are closely identified with the interest of the public in gaining access to

E information that is, or of right ought to be, public,

While it is recognized that one of the basic purposes of the Administrative
Procedure Act was to require agencies to keep the public informed about the
DProceedings of the several agencies, there has been legitimate concern over the
years that the exceptions and qualifications in the public information section of
the act have served in Some cases to supress information in which the public
has a legitimate interest, rather than to make it’ available as the Congress
intended. . :

The problems of the handling and dissemination of news by the Govern-
ment have been before the Congress for several years. In the 85th Congress an -
amendment to the “housekeeping” statute (5 U.S.C. 22) was enacted to prevent
agencies from using this statute as a basis for withholding information. ' NAB
endorsed -and actively supported that measure, but efforts to enact legislation
defining in adequate terms a general public information policy: for Government
agencies have not been successful., - :

An informed people, capable of self-government, is the cornerstone -of Ameri-
can democracy. Not only must voters have information upon which to judge
-the qualifications of their elected representatives, they must also know about.
the affairs of government in order to render other vital judgments.  Under our
constitutional system not all bowers are granted to government. Many -are
retained by the people. Supergovernment, the star chamber, and bureaucratic
intrigue are foreign to the genius of America.

We recognize the need for carefully designed exceptions which H.R. 5012
"includes. The NAB does not propose, and no responsible journalist proposes,
that our Govrnment lay the national security bare to potential enemies.
‘Neither do we seek to disrupt the orderly procedures of government to expose
information which ig private in nature. Thus we view section 161(c) (4) as an
essential part of the bill.

In the broadcasting industry, there are increasing demands from the licensing

“agency for information .of 2 confidential business nature. This information
concerns financial activities and business operations, At present under section
0.417 of the rules of the Federal Communications Commission such information

- is not open to public inspection.. Thig policy has the same logical basis as that

- expressed in section 6103 of the Internal Revenue Code which provides that, for
Treasons of public policy, tax returns are not open to examination and inspection.
The subcommittee should make clear its intent in approving this legislation that
section 161(c) (4) excepts from operation of the act all information submitted
‘in confidence pursuant to statute or administrative rules or regulations, the dis-
closure of which would be a, violation of personal privacy. .
Over the years there have been numerous instances of unjustifiable withhold-
ing of information by governmental offices. Some cases are very serious—others
simply ludicrous. The natural enemies of ‘an informed public are secrecy with-
out legitimate reason, automatic overclassification, “leaks,” anonymous  spokes-
man, “handouts” that do not tell the whole story, and old-fashioned laziness.
Some officials find it easier to draw the blinds than to keep the house in order,

seek the whole truth, ‘

The spirit of the proposed law, we believe, is far more important than its
letter. . In some way there must be infused into all branches of government- a
dedication to disclosure of the truth to the American people. “Every officer of
government should know that it is his duty to conceal only that which the law
law requires be concealed. All else belongs to ‘the people.  The doctrine of
freedom of information ought to be confirmed in Iaw: !

LETTER FrROM GREEN BAY PRESS-GAZETTE, GREEN Bay, Wis.

' March 2, 1965.
Hon. JorN H. Moss,
0ld House O fiice Building,
Washington, D.C.
DEAR MR. MosS: The Green Bay Press-Gazette, for many years, has insisted
that public agencies should have no secrets from citizens except under very
limited circumstances Spelled out as specifically as possible.
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In view of the recent introduction of legislation in the Congress to establish
a Federal records law, I thought you would be interested in the enclosed coby
of an editorial which supports such legislation. :

I am hopeful that your colleagues in both the Senate and the House also
will. support the legislation whose need has become ever more evident as the
TFederal Establishment has grown and increased in complexity.

Thank you. :

Sincerely, ) -
Davip A. YUENGER, Manda ging Editor.

LerTER FROM ALLIED DAILY NEWSPAPERS OF WASHINGTON

. March 24, 1965.

Hon. JoaN E. Moss,

Chairman, Foreign Operations and Government Information Subcommittee; U.S.
House of Representatives, Washington, D.C.

DrAR REPRESENTATIVE Moss: In behalf of the daily newspapers of the State
‘of Washington, I write in support of H.R. 5012. We are confident that Congress
supports the principle of freest possible access by the public to information about
government at all levels. This support can pe manifested in passage of your
bill.

By recognizing under (c) those circumstances in which public release would
be against national interests, or otherwise violate the law or the rights of
individuals, you have provided ample safeguards against unreasonable applica-
tion of the statute. BY providing for prompt review of secrecy rulings, you
give the public a realistie right of access to information. ;

I might add that the executive departments should not feel they have been
singled out for public exposure. Our State press organizations and our indi-
vidual newspapers maintain a constant vigil over the public’s right to know
about the activities of State and local government. We ask simply that the
Federal Hstablishment, with its vast and pervasive authority over the lives of
all citizens, be equally as open, and responsible, to the public as are lesser levels
of government.

Respectfully submitted.

Sincerely,
PAUL CoNEAD, Secretary-Manager.

LerTER FROM MARITIME ADMINISTRATION BAR ASSOCTATION

Washington, D.C., March 25, 1965.
Hon. JouN E. Moss, -
Chairman, Foreign Qperations and Government Information Subcommittee, Con-
mittee on Government Operations, Washington, D.C.

My DeArR Mr. Moss: Thank you for your inquiry of March 11 addressed. to
Mark P. Schlefer. The Maritime Administrative Bar Association does -indeed
have an abiding interest in resolving problems concerning the availability of
information at the Federal maritime agencies.

As you know, testimony on pehalf of the association was presented by Mr.
Schlefer at the Senate hearings on freedom -of information legislation during
the last session of Congress. Hearings before the Subcommittee on -Adminis-
trative Practice and Procedure of the Senate Committee on the Judiciary (88th
Cong.; 1st sess. 1963) at pages 124-135. There is little that we can now add
to that testimony ; consequently, we do not plan to file a separate statement on
" H.R. 5012. If,; however, it will be of any assistance to the subcommittee, we
should be pleased to have our previous statement made a part of the record of
the subcommittee’s hearings.

Sincerely yours,
WARNER W. GARDNER.

LeTTeER FROM RAILWAY LABOR EXECUTIVE'S ASSOCIATION
Washington, D.C., April 1, 1965.
Hon. Joun E. Moss,
U.8. House of Representatives,
Washington, D.C.
DEAR CONGRESSMAN MOSS : This will confirm telephone reference to your letter
of March 11 regarding hearings which your subcommititee now has underway
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on H.R. 5012 and related bills. The Railway Dafbor Executives’ Association has

no objection to H.R. 5012 and therefore finds it unnecessary to file a statement.

Your thoughtfulness in recalling our interest in this legislation is most appre-
ciated. . ;

Sincerely yours, ‘ ‘
i G. E. LErcuTY, Cheirman.

¢

LerTer FroM THE MERIDEN Recorp Co.

MERIDEN, CONN., April 9,1965.
Hon. Jounx Moss, i :
Chairman, House Operations and Govuemment, Information Subcommittee,
House Office Building, Washington, D.C. :

DEAR CONGRESSMAN Moss : Will you please record the Meriden, Conn., news-
papers, the Record and the J. ournal, as strongly in favor of your bill H.R. 5012,
Federal public records. :

As you know, we have campaigned successfully for the passage of similar
legislation in the State of Connecticut and are constantly striving to strengthen
the laws. They have proved very helpful in gathering and disseminating public
information through the newspapers, and I am sure the Federal public records
bill will be equally beneficial on the national level. :

We realize there must be certain exceptions from public information, but will
you please explain the following two exceptions in your bill : :

“Related solely to the internal bersonnel rules and practices of any agency.

“Interagency or intra-agency memorandums or letters dealing solely with
matters of law or policy.”

Best of luck in securing passage of your legislation.

Cordially yours, ' .
THE MERIDEN RECORD-J OURNAL,
CARrTER H. WHITE,

: General Manager.

LETTER FROM HIDALGO PusLisaING Co., INC:

EpiNBURG, TEX., March 20, 1965.
Hon. Joun E. Moss, ;
Chairman, House Information Subcommittee, House Office Building, Washing-
ton, D.C.

DEAR REPRESENTATIVE Moss : I am now publisher and editor of the Edinburgh -
Daily Review and the Mission Times in the Rio Grande Valley, Tex.

I am not sure that any subcommittee or anyone in Washington cares what
I think about House Resolution 5012 and related bills, We worry more here.
about freezes and the length of carrots than we do what Government agency
denies what to a reporter.

However, I am still convinced that we need legislation such as Houge Resolu-
tion 5012. In 7 years of Washington reporting, part of this time as chairman
of the Washington chapter, Sigma Delta Chi, freedom of information subcom-
mittee, I encouraged many instances of arbitrary and illegal suppression of
legitimate news. . -

Much of this is a matter of record with your subcommittee. At times your
staff helped solve problems, and at other times they were blocked as well as
we here in the absence of legal cures. I know of only two ways to prevent
governments from abusing freedom of information. First, there is the great
outery by all the press that forces: release of much. information. ‘Secondly,
there is the one you propose in court procedures. The only positive method of
compelling a Government agency is through a court order.

Feel free to enter this letter in any record that might help. If you wish, I.
will write more detailed support of the legislation. :

Sincerely, : ! '
JAMES V. MATHIS,
Bditor and Publisher,







Biographical Data of Witnesses

BroerarHICAL DaTaA OF NORBERT A. ScHLET, ASSISTANT ATTORNEY GENERAL
(OFFICE OF LEGAL CoUNSEL) U.S. DEPARTMENT OF JUSTICE

Born : Dayton, Ohio, June 14, 1929.
lgl%dueation: Ohio State University, B.A., 1950; Yale, LL.B., magna cum laude,

D0, . 5 :

Military service : Midshipman, USNR, 1946-50; ensign, USN, 1950-52, on board
U.S.8. Albany (CA-123) in Atlantic and Mediterranean Fleets; lieutenant (jg.),
USN, 1952-53, aide to Rear Adm. E. H. von Heimburg, USN, commander, Train-
ing Command, U.S. Atlantic Fleet. Released to inactive duty June 5, 1953 ; now
lieutenant, USNR. :

Experience: 1954, law clerk with Dinsmore, Shohl, Sawyer & Dinsmore, Cin-
cinnati, Ohio; 1955, special duty with International Law Branch, Office of the
Judge Advocate ‘General of the Navy, Washington, D.C.; 1956-57, law clerk to
Associate Justice John M. Harlan, Supreme Court of the United States; 1957-59,
attorney-associate with ‘O’Melveny & Myers, Los Angeles, Calif. ; 1959-62, mem-
ber of the firm of Greenberg, Shafton & Schlei, Los Angeles; 1961, George 'S.
Leatherbee lecturer, Harvard Graduate School of Business, Cambridge, Mass. ;
1961-62, lecturer in law, University of Southern California, Los Angeles.. In
_ bresent position since August 6, 1962, '

Memberships : Ohio Bar, District of Columbia Bar, State Bar of California,
American Bar Association, Los Angeles Bar Association, San Fernando Valley
Bar Association, American Judicature Society, Urban League, Town Hall.

Publications :  Associate author -of McDougal & Associates, “Studies in World
Public Order,” Yale University Press, 1961; author of “State Regulation of "
Corporate Financial Practices : The California, Experience,” Harvard University,
1962, and articles in legal periodicals, Served as editor in chief, Yale Law J our-
nal, 1955-56.

BI10oGRAPHICAL DATA 0F FRritp BurTON SMITH, DEPUTY GENERAL COUNSEL (AcTING
GENERAL COUNSEL), TREASURY DEPARTMENT

Graduate of: Princeton University (1937), Syracuse University College of
Law (1940).

Admitted to practice in New York State October 1940.

Member of the Legal Division of the Treasury Department continuously ‘since
February 1943 . :

Mr. Smith is accompanied by Mrs. Charlotte T. Lloyd, Special Assistant to the
General Counsel and Chief of the Legal Opinion Section, U.S. Treasury Depart-
ment. :

Mrs. Lloyd is a graduate of Vassar Oollege and Columbia Law School and a
member of the New York, District of Columbia, and Virginia bars. She ha's been
in the Office of the General Counsel since 1961 and previously was 10 years in
the Solicitor’s Office of the Interior Department. ¥

B1o6rAPHICAL DaTA oF H. T. HERRICK, GENERAL COUNSEL, FEDERAL MEDIATION
AND CONCILIATION SERVICE

Born: New York, N.Y,, April 24, 1920.

Bducation : Hamilton College, Clinton, N.Y., 1942, B.S.; Cornell Law School,
Ithaca, N.Y., 1948, LL.B. X

Professional experience: Associate in Paul, Weiss, Rifkind, Wharton & Gar-
rison, New York City, August 1948 to May 1950, Solicitor’s Office, U.S. Depart-
ment of Labor, Washington, D.C.,; August-October 1950. N ational Liabor Relations
Board, 1950-57: Legal Assistant to Chairman Herzog, October 1950 to November
1952; attorney, Office of General ‘Counsel, November 1952 to February 1954;
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: attorney, Advieé Section, Tebruary-October 1954 ; trial attorney, Seattle regiona.

office, ‘October 1954 to January 1957. Labor attorney, Westinghouse Electric
Corp., Pittsburgh, Pa., February 1957 to May 1961. Assistant to Assistant Secre-
tary of Labor, U.S. Department of Liabor, Washington, D.C., May 1961 to Oc-
tober 1963. Executive Secretary, Atomic Energy Labor-Management Relations
Panel, June 1962 to present. General Counsel, Tederal Mediation and Coneciliation
Service, October 1963 to present. .

Business address: 14th and Constitution Avenue NW. (1219 Labor Department
Building), Washington, D.C., 20427. Phone: 961-3513.

Residence : 1308 Popking Lane, Alexandria, Va., phone: 765-3697.

BIOGRAPHICAL DATA OF GIIBERT J. SELDIN, ASSISTANT DIRECTOR OF MEDIATION
ACTIVITY, FEDERAL MEDIATION AND CONCILIATION. SERVICE

Born: Newark, N.J,, October 19, 1910.
Bducation: B.A., City College, New York, N.Y.: LL.B., Brooklyn Law School,
New York.

Membership: New York State Bar Association.

Professional experience: Assistant employment interviewer, New York State
Employment Service. Wage and hour investigator and supervisor, Wage and
Hour Division, New York. Liaison officer with War Labor Board, Wage and
Hour Division, Washington, D.C. Attorney, Solicitor’s Office, U.S. Department
of Labor, New York. Liaison officer, Wage Stabilization Board, ‘Washington,
D.C. Mediator, Federal Mediation and Conciliation Service; Cleveland, Ohio.

Teaching : Taught labor relations at Western Reserve University, Cleveland,

. Ohio.

Varied employment prior to Government employment,»including a short period
with Local 66, ILGWU.

Business address: 14th and Constitution Avenue NW. (1219 Labor Department
Building),vW-a;shington, D.C.; 20427, phone: 961-3505.
Regidence: 9312 Piney Branch Road, Silver Spring, Md;, phone: 434-7181.

1

BIOQRAPHIGAh DATA OF JosEPH COSTA, CONSULTANT IN VISUAL COMMUMCATIQNS,
AUTHOR AND LECTURER

Born. in Caltabellotta, Sicily, January 3, 1904. Joseph Costa came to New
York with his parents when he was 3 years old. A press photographer for more
than 40 years, Costa worked on the old New York World, the New York Daily
News ‘and at King Features: Syndicate where he was photo supervisor and chief
photographer of the Sunday:Mirror Magazine, until the demise of that paper
in October 1963. !

. He has covered most of the major news events since 1920, and won almost
every important award in the field of photojournalism.

Cofounder, first president, and 18-year chairman of the board of the National
Press Photographers Association and executive editor of the National Press
Photog‘rapher, the official monthly publication of the NPPA.

Author and lecturer on photojournalism, he is known on every college and
univetsity campus where journalism is taught.

Has devoted more than a quarter century working for the improvement of
technical competence of all news photographers and fighting for equal rights
‘oftthe news camera in communicating today’s world by news media, in the public
interest.

He is a member of the guiding faculty of the Famous Photographers School of
Westport, Conn., and ‘a member of the Freedom of Information Center Advisory
Committee, Columbia, Mo.

BIOGRAPHICAL DATA OF JouN A. McCART, OPERATIONS DIRECTOR, GOVERNMENT
EMPLOYEES COUNCIL, AFIL~CIO

. Tducation: St. Joseph’s College, Philadelphia, Pa. (1935-39), B.S.; graduate
work, Temple University, Philadelphia; Columbus University School of Law,
‘Washington, D.C.
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Work : Employed at Philadelphia Naval Shipyard (1940-50), clerical and in-
dustrial relations work. Legislative representative, American Federation 6f Goy-
ernment Employees, AFL-CIO (1950-62). Operations director, Government Em-
ployees’ Council, AFL-CIO (1963 to present). ‘ i

BIOGRAPHICAL DATA oF CHISMAN HANES, AMERICAN BAR AssocraTion

Born Pine Hall, N.C., on May 26, 1909. : :

Duke University, A.B,, 1930, LL.B., 1933; Harvard Law School, 1930-31.

Practice of law in Raleigh, N.C., 1933-34; member Legal Division, Recon-
struction Finance Corporation, 1934-36, 1937-42; assistant to Chairman, Attorney
General’s Advisory Committee on Crime, 1936-37; special assistant to Execu-
tive Director, Office of Defense Plants, Reconstruction Finance Corporation, 1945
§z6 ﬁ practice of law in Washington, D.C., 1946 to present ; partner in Klagsbrunn

anes. Y

Served in U.S. Army Air Forces, 1942-45; attained rank of major.

Member of North Caroling, Bar Association, Bar Association of the District
of Columbia, Federal Power Bar Association, and American Bar Association.

Contributor to legal periodicals.

BIOGRAPHICAL DATA OF JOEN H. CoLBURN, AMERICAN NEWSPAPER PUBLISHERS®
ASSOCIATION

__John H. Colburn has been editor and publisher of the Wichita Bagle and the
Wichita Beacon since February 1, 1963, Formerly he was managing editor of
the Richmond (Va.) Times-Dispatch for 14 years.

Mr. Colburn has been in newspaper work since 1930. He began as a cub re-
porter-copy boy for the Columbus (Ohio) Dispatech. He joined the Associated
Press in Columbus in 1935, During World War II, Mr. Colburn was an AP cor-
respondent in Europe. DT

After the war, he was named executive editor of the AP World Service in Lon-
don and secretary of Associated Press, Ltd. He later was transferred to head-
quarters in New York, where he became a general executive.

Mr. Colburn is a member of the Federal Laws: Committee of the American
Newspaper Publishers’ Association. :

Mr. Colburn is a member of the board of directors of the American Society
of Newspaper Editors and former chairman of the Freedom of - Information
Committee of that organization. He received the University of Arizona John
Peter Zenger Award for: “effective work in support of the freedom of the press,”
January 12, 1963, and in October was given a certificate of recognition by
Southern Methodist University and the Dallas Press club for ‘“distinguished
service to journalism as a vigilant crusader for freedom of information.”

Mr. Colburn was president of the Associated Press Managing Bditors’ Asso-
ciation in 1960. In 1961-62, Mr. Colburn directed a study by a group of edi-
tors who drafted a code, “What Makes a Good Newspaper,” designed to help
the public and press evaluate newspapers.

B106RAPHICAL DATA OF RIGHARD D. SMYSER, MANAGING EpITOR, THE OAK RIDGER,
OAK RIpGe, TENN.

Born, York, Pa., 1923. Graduate of Pennsylvania State University, B.A. in
journalism, 1944. - Served with U.S. Army, 1943 to 1945, Reporter, Chester, Pa.,
Times, 1946 to 1949, Managing editor, the Oak Ridger, Oak Ridge, Tenn., from
the paper’s inception in 1949 to the present, Currently a member of the board of
directors and chairman of the Freedom of Information Committee of the Asso-
ciated Press Managing Editors Association.

" BIOGRAPHICAL DATA oF DAie W. HARrDIN, U.S. CHAMBER OF COMMERCE

Marital status: Married, two children.
Present position : Manager, Transportation and Communication Department,
Chamber of Commerce of the United States, since September 1963,
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Born: September 9, 1922, in Peoria, Il :

' Education: AB. (1949) -and LL.B. (1951) degrees, George Washington Uni-
‘yersity.
; Prigr employment : 1951, private law practice; 1951-54, special agent, Federal
' ‘Bureau of Investigation; 1954-63, congressional liaison officer, Interstate Com-
merce Commission. .

Military service: On active duty with.-U.S. Marine Corps, 1942-46.
- Organizations: Phi Delta Phi Law Fraternity; Tederal Bar Association; Na-
 tional Lawyers Club; Society of Former FBI Agents; virginia and District of
. Columbia Bars." : e ; ;

BIoGRAPHICAL DATA OF Jurius FRANDSEN,. WASHINGTON MANAGER, UNITED PRESS
INTERNATIONAL ; CHAIRMAN, FREEDOM OF INFORMATION COMMITTEE OF SIGMA
Derra CHI; AND THE NATIONAL PROFESSIONAL JOURNALISTIC SOCIETY

. Graduated from:the University: of Nebraska. in 1927. Began work with United
. Press (now UPI) in New York in 1929. News editor of the Washington bureau,
.1939-64.  'Washington manager'ef UPIsince September 1,1964. :

-;BIOGRAPHiCALHDAT-A or CLARK R: MOLLENHOFF, WASHINGTON CORRESPONDENT,
COWLES PUBLICATIONS ; AND VicE CHAIRMAN, F'REEDOM OF INFORMATION CoM-
MITTEE OF SIGMA DELTA CHI

-+ TJuB. from Drake University, Des Moines, 1944, Reporter for Des Moines
Register and Tribune, 1941-50 (except for wartime duty in Navy) ; ‘Washington
bureau since 1950. Recipient of Pulitzer, Raymond. Clapper, Heywood Broun,
and Sigma Delta Chi for awards for distinguished Washington and natienal
correspondence. . ]

BIOGRAPHICAL DATA OF WALTER B. POTTER, CULPEPER, VA., NATIONAL EDITORIAL
o ASSOCIATION

. Mr. Potter is editor, publisher, and owner of the Culpeper, Va., Star-Exponent,
a community daily newspaper, and is publisher and owner of the Emporia, Va.,
Independenwt-Messengef,'- weekly newspaper.

Past president, Virginia Press Association; director of National Editorial Asso-
ciation and chairman of its legislative committee; director of Virginia State
. Chamber of Commerce; vice president of Jefferson Savings & Loan Association.

Graduate of Washington and Lee University, B.A., magna cum laude, and
Phi Beta Kappa. Five years active duty, World War II, and now lieutenant
colonel, U.S. Army Reserve, with Bronze Star, Combat Infantry Badge, two
invasion arrowheads and five battle stars. :

- Director and first president of Culpeper Industrial Corp. and Culpeper Develop-.
ment Corp.; past president, Culpeper Chamber of Commerce; past president,
. Culpeper Lions Club; past director, Culpeper Retail Merchants  Association ;

‘member, board of stewards and past chairman, board, Culpeper Methodist
Church, past direetor, Culpeper Memorial Hospital, and Culpeper Country Club;
‘member, the Moose, Veterans ‘of Foreign Wars, American Legion, Omicron Delta
Kappa, Phi Eta Sigma, Sigma Delta Chi, and Kappa Sigma.

Married to the former Miss Alice Katherine Hudson, of New Orleans, they have
two sons, Walter, Jr., 15, and Robert McLean. 12,

B1ogRAPHICAL DATA OF LAWRENCE SPEISER, DIRECTOR, WASHINGTON OFFICE,
AMERICAN CIvIL LIBERTIES UNION
~ 'Members of the bars of the U.S. Supreme Court, the District of Columbia, and
the State of California. In addition to his responsibility in keeping abreast of
legislation affecting civil liberties, he handles much of the ACLU’s legal work in
the District of Columbia. Mr. Speiser has specialized in litigation involving the
testing of the constitutionality of various laws and governmental actions in-
fringing on civil liberties and civil rights (freedom of speech, press, religion, due
process, and equal justice under law). Hehas argued and won a number of cases




e

FEDERAL PUBLIC RECORDS LAW 201

before the U.S. Supreme Court. Prior to coming to Washington, he was the staff
counsel of its northern California affiliate for 5 years (1952-57). .

Born in Toronto, Canada, in 1923, he obtained his legal education at the Uni-
versity of California Hastings College of Law. He has also attended Brandeis
Universityin Waltham, Mass., after being awarded one of the first Florina Lasker
fellowships in civil liberties and ecivil rights. Mr. Speiser hag spoken before
numerous civic groups, schools, and colleges as well as on radio and television on
civil liberties matters and has also written extensively for legal periodicals.
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Additional Clarification of Department of Justice on “Exeéutive
Privilege” :

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF THE DEPUTY ATTORNEY GENERAL,
Washington, D.C., May 5, 1965.
Hon. WiLLiam L. DAWSON, i
Chairmadn, Commitiee on Government Operations,
House of Representatives, Washington, D.C.

DEAR MR. CHAIRMAN: I wish to refer to my letter to you of April 12, 1965,
forwarding a copy of the testimony of Assistant. Attorney General Schlei of
Mareh 30, 1965, on H.R. 5012. : '

There is one portion of Mr. Schlei’s testimony which I feel should be amplified.
1 refer to the second paragraph of page 8 wherein Mr. Schlei stated that executive
privilege had never been used during this administration and that it would not
be asserted except in situations where the President personally reviewed the

" matter and authorized its use. Mr. ‘Schlei’s reference to executive privilege
related solely to inquiries directed by the Congress: or its committees to the
executive branch.

While I think it clear that, when read in context, Mr. Schlei’s reference was

~limited to congressional inquiries, it seemed to me desirable that this point be
made explicit. -
Sincerely, ;
RaMmsEY CLARK,
Deputy Attorney General.
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‘Comments From Departmentsvand Agencies on Federal Public
Records Law Legislation

LEGISLATIVE BRANCH

RepLy From GenEeran AccounTiNg Orrice

COMPTROLLER GENERAT, OF THE UNITED STATES, :
Washington, D.C., March, 25, 1965.
Hon. Wirrram L, DAwson,
Chairman, Committee on, Government Operations,
House of Representatives, S ’ )

DEAR MR. CHAIRMAN : Reference is made to your letter of February 19, 1965,
requesting our comments on H. . 5012 which broposes to amend section 161 of
the Revised Statutes (5 U.8.C. 22) with respect to the authority of Federal
officers and agencies to withhold information and limit the availability of
records.

The proposed legislation apparently is  designed to permit any person to
examine the records of every Federal agency except for those records which fall
within the eight categories listed in the proposed subsection (¢). The bill also
provides that upon complaint of a person denied access to any public record, the
appropriate Federal district court shall have jurisdiction to order the production
of any agency records or information improperly withheld from the complainant,.
" We are in general agreement with the concept that governmental information
and records should be made available at the request of the public to the maximum
reasonable extent, under appropriate safeguards, However, we believe the ref-
erence to “any person” is 'too broad. This language would make it mandatory
for an agency to open its records to subversives; aliens—even enemy aliens, to
claim hunters, and to others whose interests might be adverse to the Government.
We think that the individual being given access to Government records should, at
least, be citizens of the United States, and demonstrate ‘that their interest in
the records is not adverse to the Government’s interest. g

We believe, also, that it should be made clear ‘either in-the law or its legista-
tive history, that the agency may require in its regulations an identification of
documents to be produced ; that it may postpone production of documents which

rendered the public.

We have no basis for estimating the additional cost which might result from
servicing legislation such as this, but we would expect that a charge for the
service might discourage frivolous requests and at the same time conform with
the policy of section 501 of the act of August 31, 1951, 65 Stat. 290, 5 U.S.0.
140.

In addition to the above general comments, we have some question as to how
several of the eight stated exceptions would apply to Several categories of fileg
maintained by the General Accounting Office. In this connection the divisions
and offices of the General Accounting Office prepare and maintain certain'records
which we believe should be exempted from public disclosure requirements. These
include : i

1. Memorandums between or within divisiong concerning legal or policy
matters, reviews of drafts or audit reports, letters to congressional commit-
tees and Members of the Congress, letters to heads of agencies and others,
and preliminary drafts of decisions of the Comptroller General,

2. The working files relating to the material contained in the audit and
report manuals and the manuals themselves,

3. Personnel and administrative fileg relating to such things as assign-
ments, promotions, and performance of staff members.

4. Audit and investigative working papers,
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While items in the first category usually relate to matters of law and policy,

. there would be many cases where they would not be solely related to such matters.

~1n addition we do not believe drafts of decisions of the Comptroller General

" ghould be made available to the public. Accordingly, we recommend that the
word “golely” be deleted from the exception set out in subsection (¢) (5) of the
pill and that the words “and preliminary drafts of decigions” be inserted after
theword“letters” in,subsection,(e) (5). e B : - .

Items in categories 2 and 3 above apparently would be exempt from the provi-
sions of the bill by reason of exclusions provided in subsections (¢) (5) and (¢)
(6), respectively, the internal policy instructions for our personnel contained
in our audit and report manuals being intra-agency menorandums dealing with:
policy’ within.subsection (e)(5). We, therefore, make no recommendations in
regard thereto. We do believe, however, that the language in subsection (¢)
- (6). “the disclosure of ‘which would  constitute a clearly unwarranted invasion
of personal privacy” is so indefinite that the legislative intent should be clearly
get out 'in the committee reports. ]

Audit and investigative working papers referred to in category 4 above ap-
parently would not be exempt from public examination under. the language of
the proposed Jegislation. el ot

Audit working papers, while primarily an accumulation of factual information
obtained from the records of agencies and contractors; also contain analyses,
records of discussions with individuals, personal opinions of individuals, potential
audit leads, all of which may not be confirmed on further examination and thus
the disclosure of which may lead to erroneous judgments by uniformed readers
or may be harmful to the individuals involved. Moreover, disclosure of informa-
tion in audit files may jeopardize the CGovernment’s position in ‘situations in
which there may be legal actions»«contemplated- or in process. ; %

With respect to audits of contractors, our working papers often times will
include information that could 'be construed as trade secrets and commercial
or financial information of a privileged or_confidential nature. ‘While it would
appear that this type of information would be excluded from the coverage of
the bill by subsection (¢) (4), there is no assurance that the courts would agree.’

Many files also include identification of informants, the source of allegations
made in confidence, and requests-for information by the Congress, its committees.
or its Members, the disclosure of which might be harmful to the informants,
or in the case:of ‘requests: from Congress, its committees, or its Members, the
disclosure of such requests may not be. desired by the congressional interest.
The files also often contain references to individuals and officials of agencies and
contractors which may or may not-appear in the finally issued report. However,
their mere inclusion in working papers and the context in which they appear
may be detrimental to the individuals or violate a confidence of an individual if
made available to the public at large. : ; : ‘

Our audit working papers many times will also contain information which is
gpecifically exempted from releage to the public by the proposed bill. Screening of
the working papers to exclude such information would be impractical and costly.
Also, exhaustive gsereening would not assure the removal of all such information.

Under the provisions of 49 U.8.C. 66 payment for transportation services fur-
nished the United States is made. upon presentation of bills therefor, prior to
audit and gettlement by the General Accounting Office. The right is reserved,
however, to set off ‘any overcharges: thus made from any amount subsequently
found to be due the carrier ; 49 U.8.C. 66 also imposes a 3-year limitation upon
setoff action by the General Accounting Office and a like period during which
claims may be filed by carriers. Any claim not filed prior to the expiration of
the period of limitation is forever barred. ) ‘

During the fiscal year 1964 we audited over 4.8 million Government bills of
lading on which over $897 million were paid and .on which there was found a
total of over $9.8 million in overcharges. pndue interference with the orderly
and timely audit of transportation accounts because of the demand of ‘persons
wishing to examine vouchers ‘and related records could delay. ouxr settlement of
transportation accounts beyond the 8-year period, thus depriving the Government
of recovery of overcharges. ’

A general requirement. that all transportation records be made available for
examination by the public could generate large-scale demands by commercial
rate auditing organizations, in order that they might develop undercharge claims
against the United States, determine the practices and traffic distribution pat-
terns of common carriers, or to secure possible future clients from our list of
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carriers indebted to the Government. In this connection, we understand it is

' the usual practice for such organizations to share any recovery of undercharges
on a 50-50 basis.

; A similar situation could result with respect to the records maintained in our

Claims Division in that there could arise a rash of “fishing expeditions” into

exceptions contained in this bill the separation of which before permitting exam-
ination would be a costly and time-consuming operation.

However, we are making no recommendation with respect to the exclusion
‘of our transportation and claims records from the bill except to the extent they
are within the general exclusions recommended herein or presently contained
in the bill, but wish the committee to be aware of the possible results if the
legislation is enacted in its present form. i
. For the reasons stated above, we recommend strongly that our working papers
be excluded from the provisions of this bill. To accomplish this, we propose
language along the following lines as an additional exception under section
161 (c) :

Investigatory and/or audit files compiled for the purpose of complying
with requests for information by the Congress, its committees, or its Mem-
bers or for the burpose of reporting to the Congress on investigations or
audits made pursuant to law.

The inclusion of an exception of this nature should preclude us from being
required to make information available to individuals that would be detrimental
to the interests of the Government since, in our opinion, all of the work of the
accounting and auditing divisions is, as required by law, basically for the pur-
boses of reporting to the Congress, its committees o its members. We believe
that this premise should be brought out in the committee’s report on this bill.

In addition to the reasons stated above for the exclusion of information fur-
nished by informants or otherwise submitted in confidence, it is evident that if
such information and its sources are divulged to the bublie, information from
such sources would no longer be available to the Government, Accordingly; we
recommend that an additional exception be added to subsection (¢) to the effect
that disclosure is not required as to information submitted in confidence pur-
suant to statute or published rule or regulation or it be made clear in the legis-
lative history that such information is of a “privileged or confidential nature”’
as that term is used in subsection (€)(4). It should also be made clear that sub-
sections (¢) (3) or (¢)(4) include any information the disclosure of which
~would be a violation of 18 U.8.C. 1905. 1
¢ We would like to point out that a number of files consisting of accountable
- officers’ accounts containing such items as vouchers, contracts, ete, are in the
technical custody of the General Accounting Office but actually in the physical

Dossession of the various agencies. We assume that the responsibility of com-
plying with the proposed legislation with respect to those files would be the
responsibility of the agencies having physical possession of such files and that
we could so provide in our regulations under subsection (a).

In order to assure that the authority of the General Accounting Office or
other Federal agencies to examine agency records is not impaired by the-exclu-
sions set out in subsection (¢), we suggest that there be included in section 2
of the bill a provision reading that—

i Nothing contained in this Aet shall be construed as in any way diminish-

g the authority of any Federal agency to examine the records or fileg of

- _any other agency subject to the provisions of this Act.

- Your letter of February 19 also requested our comments on H.R. 5018 through

H.R. 5021 and your letters of February 24, 26, and March 2 and 15, 1965, re-
- quested our comments on H.R. 5237, H.R. 5406, H.R. 5520, H.R. 5583, and H.R.
6172, Since the above-mentioned bills are identical with H.R. 5012 considered
- -above, the comments contained herein are likewise. applicable to those.bills.
Sincerely yours,

Josepu CAMPBELL,
Comptroller QGeneral of the United States.
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EXECUTIVE OFFICE OF THE PRESIDENT
RerLy Frou Bureau or THE Buneer ‘

EXECUTIVE OrFice or THE PRESIDENT; - . .
i : BUREAU oF THE Bubger,:

o Washington, D.C., March 30, 1965,

Hon. Wirriam 1., Dawson, i ; : ‘ e
Chairman, Committee on Government Operations, ‘House of Repre&entatwes;
DEAR MR. OHAIRMAN : This' létter responds to your request for the views:of

Under the provisions of H.R. 5012 every agency of the Federal Government ;
except Congress and the courts would, in accordance with published rules stat-
~ ing the time, Place, and procedure to be followed, be required to make all its
records promptly available to any person except to the extent that records re-
lating to certain matters are 8pecifically exempted from disclosure under: pro-
yisions of the bill. Upon complaint of withholding, a district court would have

be punishable ag contempt. 2 i B
The records Specifically exempted from disclosure under H.R. 5012 would be
those matters that are “(1) required by Executive order to keep secret in
the interest of national defense or foreign policy; (2) related solely to the in-
ternal personnel rules and practiceg of any agency; (3) spe»eiﬁcally, exempted

or intra-agency memorandums or letterg dealing solely with matters of law or |
(6) ‘

policy ; - personnel and medical fileg and similar matters the disclosure ‘of
which. would constitute g clearly unwarranted invasion of personal privacy ;
(7) investigatory files compiled for law enforcement purposes except to'the
extent available by law to a private party; and (8). contained.in or related to -
examination, operating, or condition reports brepared by, on behalf of, or for
the use of any agency responsible for the regulation or Supervision of financial
institutions.” ' T e ! i .

The Bureau of the Budget i§ committed ‘to the principle of freedon of infor-
mation. - We believe that an informed public is essential to our democratic

records would be required contrary to the public interest.. In its consideration
of 8. 1666, a similar bil] in the last Congress, the Senate committee gave careful
consideration to the examples then cited by agencies; and amended the bill in
an effort to take account of these examples, Agency reporty on the current bill,

however, now cite other examples, thus showing the ‘difficulty of deapng with

public. ; : : '
If H.R. 5012 were applicable to the Bureau of the Budget, the major adverse
effects which it would have on the Bureau are discussed below:

207
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1. Internal agency working papers are protected from disclosure only if they

are “interagency Or intra-agency memorandums or letters dealing solelywith.
matters of law or policy.” .. P it i ;

Few, if any, letters or memorandums are solely limited to matters of law or
policy, and many working papers which primarily involve policy issues are not

prepared in the form of letters or memorandums. Furthermore it is not ap-
parent to us how there could be: worthwhile discussion of law or policy unrelated

to a specific set of facts. The effect of the -above language would be to require
- disclosure of most Bureau I ords, even though  they relate only to internal
matters of a nonpub’lic‘nature.?l; 1t would also fail to recognize the confidential
relationship between the Bureau and the President which is essential to serving
the needs of the Presidency.. Vo el A ‘ N
In summary, this provision. does not recognize that free interchange of infor-
mation and views ‘among officials and staff of the executive branch is essential
and is possible only if purely jnternal staff doctim’énts are protected from.routine
public serutiny. e L e L e :
.2, All agency records not exempted from disclosure would have to be made
‘promptly available “to any pe;-son.”‘ G e Ly S S
The Bureau makes an earnest effort to comply with individual requests for
informatidn when compliance is consistent w  broader public interest. We
believe, however, that the public’s right to effective, orderly, and ~imparti‘a‘1 exe-
cution of the laws far outweighs any benefits which might re qilt from having
its records open indiscriminately to apyone *Who«requesvts “access.  The provision
requiring information to be made available to any person fails to recognize this

overriding public right. The practical problems involved are made graphic in

considering the steps necessary to meet this requirement in a secured buil’ding, o
like the Executive Office Building. Either copies of most of the Bureau’s records -
would have to be made available in an unsecured place or the Executive Office
‘Building would have to be opened up “to any person” fseeking“‘acéess to its
reécords. . : i £ i - ) o
‘Finally, we believe that the committee must give g.erious.considerativn to the
question of whether legislation along the lines of H.R. 5012 would not:violate
the doctrine of ‘geparation of powers. In this connection we call your attention

to a report of the Department of J ustice to the Subcommittee ‘on Administrative
Practice and Procedure of the Senate Committee on the Judiciary last year with
respect to comparable provisions of §.1663. The Department stated: Lty

- “The revision [of sec. 3(¢) of the Administrative Procedure Act] would appear
to violate the doctrine of separation of powers, since it would interfere with
the constitutional responsibility of the President to preserve the confidentiality
__of documents and information the disclosure of which would not bein the public
interest. Under the revision the standards governing disclosure would be set

by Congress rather than the Pnésiﬂeﬂ’f,. except that the President would be au-

" ‘thorized to direct withholding of information ‘required to be kept secret for the

‘protection of the national security or. foreign policy’ Such limitation of the
Executive’s authority in the area of public information is without basis in con-
stitytional law. P i T e S
~“The issue was extensively debated 6 years ago in connection with the act of
August 12; 1958, Public Law 85-619, 72 Stat. 547, amending Revised Statute 161,

5 1.8.C. section 22, the so-called housekeeping statute. On that oceasion the
Senate recognized the power of the President under the ‘Constitution to with-
hold information on:the ground that its disclosure would be contrary to the
public interest and ‘that this authority rested on the constitutional principle .of
separation of powers.” o : S R i e
~For reasons set forth above the Bureau of the Budget strongly recommends
against enactment of HLR. 5012. A o G
Sincerely yours, ' o

: purup 8. HUGHES,
Asgsistant Director for Legislative Reference.




EXECUTIVE DEPARTMENTS
Rz FROM DEPAETMENT OF AcRICULTURE

DrPARTMENT oF AGRICULTURE,
e ey Washington; D.C., March 19, 1965.
Hon. Wirrtam L. Dawsow, : SRt
Ohairman, Oommittee on Government Operations,
House of Representatives : :

withhold information and limit the -avallability of records. Your letters of
February 24, 26, and March 2, 1965, request reports on bills, H.R. 5237, H.R. 5406,
H.R. 5520, and H.R. 5583, measures which are also identical to H.R. 5012 through
~The Departrnent‘reCommends that these bills be not passed. S :
Subsection (a) of the broposed amendment of section 161 of the Revised
Statutes deletes from the existing section 161 the sentence which provides that ;
“This section does ] :
limiting the availability of records to the public.” Subsection (b) of the proposed

i amendment provides that every agency shall, in accordance with published rules

stating the time, place, and procedure to be followed, make all its records promptly-
available to any berson. - The subsection also confers on the U.S: distriet court
“in which the complainant resides, or has hig principal place: of business, or in
‘which the agency record§ that the complainant seeks are situated” Jjurisdietion
to enjoin the agency from the withholding of agency records and ihformation and-
to compel production “of ‘agency records or informati‘onf‘improperlyiWithhelkd.:’.’ -
In such cases the court ‘shall determine the matter de novo and the burden: of
proof to sustain its action is placed on the agency. 1In the event of noncompliance
Wwith the court’s order, the court may punish the responsible officers for contempt.
Proceedings before the district court authorizeq by subsection' (b) are given
brecedence on the docket over all other causes except those which the court deems
of greater importance. The term “agency” is defined to ean “each autherity
(whether or not within or subject to review by another agency) of the Govern-

in eight specific categories as follows : (1) specifically required by Executive
order to be kept secretin thee,«interest‘ of the natio: i

related to examination, operating, or condition reports prepared by, on behalf of,
or for the use of any agency responsible for the regulation or supervision of
financial institutions, o 8 5 T : v S
We believe the eight grounds for withholding information raise a number of
questions of interpretation and in general may be too restrictive, with the result
that 'agen’cy,information, records, and determinations ‘may be required to be made
available'to persons which should be withheld in the public interest. We are not
aware of any abuse of the “good cause to. be held confidential” fest in the Adminis-
trative Procedure Act which“sugges«ts,the need for the more restrictive exceptions

now proposed.
' 209

not authorize withholding information from the public or -
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The proposed broadening of availability of agency records to “any person”
would, in our judgment, g0 too far in the direction of opening up Government
" files for general inspection. The Department has a policy of making its official
records available to the public to the ‘maximum extent possible. The major
exceptions are instances where, by direction of the President, the Congress, or
other authorities, the Department is required to withhold information from the
public. These cases fall essentially within the eight: specific categories in the
proposed subsection (c). There are, however, certain additional categories
of records, all set forth in departmental regulations (see 7 CFR 14), which
the Department has determined must be made available in a manner that will
protect the public welfare as well as avoid giving undue advantage to any person
or to the representatives of special interests. As we construe the proposed sub-
section (c¢), these regulations of the Department would be inconsistent there-
with.

There is a serious question whether legislation ‘which would attempt to deny
to the Executive pranch the right by appropriate published rule to keep certain
information confidential in the public interest would not invade the executive
power of the president under the Constitution,and»the geparation of powers
provided therein. Aside from this question, however, it seems that purely as
a matter of good business management and efficiency, it would be undesirable
to require, for example, everything reduced to writing other than those memo-
randa or letters «dealing solely wih matters of law or policy” by every agency
official to be made available to any person presently or ‘anytime in the future.
Such persons would, of course, include private counsel, ‘Government contractors,
speculators, the press, or anyone else. One result would be a serious interference
_with internal exchanges because officials could well become reluctant to reduce
‘many matters to writing. . Moreover, much of the Department’s research data
are voluntarily supplied to the Department on the basis of our assurance that
it will not be disclosed except as part of summary tables and figures. Inability
to make such a commitment would result in drying up our sources of information
and would cause inestimable harm to Tesearch programs which are based on
confidence built over many years. i s . :

. The Department receives many informal complaints in regulatory matters
on a confidential ‘pasis, and reports of possible fraud or other violations of law
from individuals:who desire their identity to be protected. In addition, frequently
interested members of the public furnish information in confidence to the
Department/whieh is of aid to the Department in ‘more . effectively carrying
out the objectives of Department programs. Such information- is, of course,
not used as a basis for any determination which may adversely affect an indi-

vidual under our programs. However, it does indicate aréas needing investiga-
tion to determine facts upon which informed judgments and determinations
can be made. General knowledge that the Department could not keep this
information confidential would tend to eliminate an important source of informa-
tion necessary to carrying out the Department’s responsibilities under the law.

The Department undertakes: programs of broad economic jmpact with respect
to which care must be taken in the timely release of information to the public.
Access to the records, as this proposed bill would permit, would result in advance
“Jeaks,” before timely public release should be made. In addition, this Depart-
ment's activities include investigations which may be undertaken for other than
strict law enforcement purposes the results of which ghould be held confidential
in the public interest. Furthermore, many matters relating to examination,
operating or condition reports are prepared by, on pehalf. of, or for the use
of a'number of Department agencies such as the Rural ‘Blectrification Admin-
istration and the Farmers Home Administration which, although not relating
to the regulation. or supervision of financial ‘instittuions, require gecrecy in
the public interest. 3 :

‘Section 2 of the bill provides for the repeal of all laws or parts of laws in-
consistent with the amendments made by the first section of the bill. This lan-
guage would create confusion and place in doubt the continued effectiveness of
section 8 of the Administrative Procedure Act (5 U.8.C. 1002), which excepts
from the publication requirements of that act “(1) any function of the United
States requiring secrecy in the public interest of (2) any matter relating solely
to the internal management of an agency.” . For example, the exception in sub-
section (¢) of the bill numbered (1) is limited to matters involving functions of
the United States requiring secrecy to protect the “pational defense. or foreign
. policy” and the matters must be gpecifically exempted from disclosure by Execu*
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tive order. A great deal of material which may require secrecy in the public in-
terest but which does not relate to the national defense or foreign policy unless
specifically exempted from' disclosure by statute, might become subject to being
made available as'q result of section 2 of the bill; e.g., matters relating to domes-
tic affairs that require secrecy at least for Specific periods to avoid hdarm to the
Dublie. interest generally. The extent to which matters “relating solely to the
internal management of an agency” could pe withheld would also be open to
serious question, s,

For the foregoing reasons, it is our opinion that the public information re-
quirement must preserve to the agencies, or at least to this Department, discre-
tion to withhold from random bublic inspection that which the bublic interest
requires to be withheld, including information relative to international operations.

The Bureau of the Budget advises that there is no objection to the presenta-
tion of thig report from the standpoint of the administration’s program.

Sincerely yours,
OVRILLE T, FREEMAN,
—

RerLy From DEpPARTMENT OF ComMERCE

GENERAL COUNSEL oF THE DEPARTMEN’I‘ OF COMMERCE,
- Washington, D.C., March 30, 1965.

Hon, Wirriam L., Dawson, rE

Chairman, Committee on Government Operations,

House of Representatives.

DEAR M. CHAIRMAN : Thig is in reply to your request for the views of this
Department concerning H.R, 5012 and 4 number of identical bills to amend
section 161 of the Revised Statuteg with respect to the authority of Federal
officers and agencies to withhold information and limit the availability of records,

These bills would amend section 161 of the Revised Statutes (5 U.8.C. 22)
by adding two hew subsections. New subsection (b) would require every agency
in the executive branch, in accordance with published rules stating the time,
place, and procedure to be followed, to make all its records bromptly available
to any person unless specifically excepted by new subsection (¢). It further
brovides that the U.S. district courts may enjoin an agency from the withhold-
ing of agency records and information and order the production of any agency
records and information improperly withheld from a complainant, In such
cases the. court would determine the matter de novo and the burden would be
upon the agency to sustain its action.

‘Subsection ( ¢) does authorize withholding of records and information on the
following eight grounds: Specifically required by Executive order to be kept
secret in the interest of the nsgtional defense or foreign policy ; ipternal per-

the public ang privileged or confidential ; interagency or intraagency memo-
randums or letters dealing solely with matters of law or poliey ; personnel and
medical files and similar matters, the disclosure of which would clearly con-
stitute invasion of privacy ; investigatory files compiled for law enforcement
purposes; and examination, operating, or condition reports used by agencies

We are in accord with the view that information in Government agencies
should be made available to the publie, but only to the extent that making infor-
mation available will not unduly disrupt the operation of Government, result
in damage to innocent members of the publie; or otherwise result in more harm
than good. It is our view that H.R. 5012 insufficiently safegpards these interests

of the Administrative Procedure Act (5 U.S.C. 1002 (b) and (¢)) relating to
availability of final opinions, orders, and other official records. Section 3(c)
provides that save ag otherwise required by statute, matters of official record
shall be made available to “persong broperly and directly concerned except in-
formation held confidential for good cause found.” The determination at present
of what persons are properly and directly concerned and what agency records
are confidential for good cause found are left to agency discretion. H.R. 5012
would remove thege matters from agency. discretion. We seriously question
the desirability of removing this discretion from agencies and requiring them
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as pffoposedin HR. ,5012 to make .all their records available to anyone upon
demand except within the framework of the exceptions in subsection (c). thereof.

""We think it would be disruptive to the conduct of the Government’s business,

. particularly in view of the provi ion for private suit in district courts; to com-
pel production of records in which the agency concerned would have the burden
of sustaining its action and the responsible: officers thereof be punished for con-
temp in event of noncompliance of the court’sorder. S Dl

We believe a judgment on the merits of H.R. 5012 must involve & thoughtful
balancing between: the bill’s objective on the one hand, and on the other the
_public interest in efficient - and effective management of the Government’s
business. . 3 Foi el

H.R. 5012 presents a number of problems with respect to specific activities of
this Department. , ; P : ,

1. We assume that the exception in subsection () (3) for items “gpecifically
exempted from disclosure by statute” is intended to preserve the protection
now accorded information obtained in confidence from members of the public
under such provisions as gection 6 of the Txport Control Act, section T05 of
the Defense Production Act, 15 7.8.C. 1762 and other similar statutory provi-
‘sions. We urge that the legislative history be made clear on this point. It is
not clear what the relationship of section 2 of the pill is to 18 U.S.C. 1905, a
penal statute which prohibits the unauthorized disclosure of any information
relating to trade secrets, confidential business data and the like which have
been received by any Federal employee in the. course of his official duties.

9. The requirement that records be made promptly available to any person
jgnores such fundamental questions as ‘the need to kKnow, citizenship, and. age
of the individual. It would leave the agency defenseless against unnecessary
and unreasonable demands. Also, 10 provision is made to recover costs of fur-
nishing the records, which could be very large, as, for example, in cases where ex-
tensive reference to old, archived records, were sought. ; 3 ¢
8. In the Area Redevelopment Administration certain confidential ‘informa-
tion is obtained from applicants as part of an application for financial ‘assist- -
ance. These records are considered confidential ‘because they contain financial
data and individual trade information. Section 18(b) of the Area Redevelop-
ment Act prohibits disclosure of unauthorized information concerning - any
future action or plan of the Secretary which might affect the value of securi-

ties and section 20 provides that the Secretary shall maintain and make avail-
able certain specific information about applications as soon as they are ,‘apprbved.
It is not clear’ whether the exception: in subsection’ (¢) (4) relating ‘to ‘trade
secrets and commercial or financial information obtained from the public and
privileged or confidential” would exempt, the records of loan and grant agencies
from public disclosure, especially where the enabling legislation of such agencies
clearly spells out what information is to be made public, as is the case with the
Area Redevelopment Administration. At ‘the very least internal evaluations of
applications for loans and grants: <hould be clearly exempt from public/disclosure.

4, The relationship between the proposed section 161(c) (3) and gection 2 of
the bill is ambiguous. For example, section 2 of the bill might be interpreted to
repeal 35 U.S.C. 122, which presently preserves the confidential status of patent
applications. Even if 35 U.S.C. 122is not repealed, proposed section 161(c¢) (3)
may not protect patent applications. ¥t can reasonably be argued that patent
applications are not “specifically exempted from disclosure by statute,” be-
cause 35 U.S.C. 122 allows disclosure of such applications under certain cir-
cumstancs and thus does not fully exempt thein from disclosure. Furthermore,
35 U.S.C. 122 allows disclosure of patent applications when “necessary to carry
out the provisions of any act of Congress” and H.R. 5012, if enacted, can be in-
terpreted to be just such an act, Tnactment of H.R. 5012 may well result in a
flood of litigation against the Patent Office by persons seeking to gain the use of
inventions not yet protected by patent. The outcome of such litigation cannot be
predicted because of these problemis outlined.

5. The Patent Office, pursuant to 35 U.S.C. 31, 39 investigates the character
and reputation of attorneys and agents desiring to practice pefore it. = It appears
that H.R. 5012 would not maintain the present secrecy of the Patent Office files
on its attorneys and agents, who are not Patent Office employees. If such files
were. to be opened to the public, it would become very difficult for the Patent Office
to obtain the information it needs to effect the mandate of 35 U.8.C. 31,

6. We would oppose placing the pburden upon the agency to sustain its action

{n withholding information. In order to sustain its burden in showing that
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‘1ts records contain matter exempt from disclosure under this bill, an agency
‘would have to prove the contents of such records and thereby negate the intended
protection of such records. ! e ; A
€ raise the question as to whether an amendment to section 161 of the
- Revised Statute is the most appropriate method of accomplishing the purposes
of HLR. 5012, It would' appear more appropriate if 1egis'1a;tc,ion is enacted to
amend section 8 (c) of the Administrative Procedure Act, In this connection it
is noted that during the 88th Congress' bills (8. 1666 and- S. 1663) containing

Administrative Procedure Act.

In view of the above and for the reasons set forth in the attached comments
from the Department’s Patent Office, Maritime Administration, Bureau of Public
Roads, and the Assistant Secretary for Administration,' this Department recom-
mends against the enactment of H.R. 5012,

- We have been advised by the Bureau of the Budget that there would be no
_ Objection to the submission of our report from the standpoint of the adminis-
' tration’s program.

. Sincerely,

B ROBERT B. Girgs,

PATENT Orrice COMMENTS oN H.R. 5012

There are listed below those instances when materials in the Possession of the
Patent Office are kept confidential. Those instances which are justified on the
bases of statute and executive order are listed Separately from those instances
Justified on other bases, Presumably, those instances relying on statute or
Executive order would be treated under H.R. 5012 as exceptions under (e) (1)
.or (c)(3) “although the exXpress repealer of section 2 of the bill creates an
ambiguity with respect to laws relied upon as providing an exeeption.

There is bresented a much more Serious question ag to whether the other
listed instances, not relying on statute or Executive order, would be exempted
from the'coverage of the bill. * Ag indicated, in connection  with each item,
there  appears satisfactory and reasonable bases for treating this material in
a confidential manner with safeguards against abuse, Examination of these
‘items raises questions concerning the appropriateness of g categorical directive
such as would be provided by the bill, which does not allow that distinction
and choice of administrative action which appears to be so necessary and proper.

i; INFORMATION RESTRICTED BY LAW OR EXECUTIVE ORDER

in this matter by the Commissioner of Patents ““ip such special circumstances
as may be determined by” him.  The Commissioner is circumspect in the exer.
. cise of thig authority because of danger that Droperty rights in patents may be
Jeopardized by disclosure. Other exceéptions expressly provided by the statute
are the disclosure under authority-of the applicant or owner, dnd disclosure

B. When publication or disclosure by the grant of a patent on an invention

might, in the opinion of the head of designateqd agencies, be detrimental to the

is ordered to be kept secret ang violation of such an order

is punishahle by fine or imprisonment or both. The owner of a patent application

nay appeal such an order to the Secretary of Commerce (title 35 of the United
States Code, ch. 17, sec; 181-188). :

C. If agreements in connection with or in contemplation of the termination
. of a patent interference are not filed with the Patent Office, the agreements and
. patents involved are not enforceable, If any party filing such an agreement
80 requests, the agreement shall be kept separate from the file of the interference,
and made available only to Government agencies on written request, or to any
berson on a showing of ‘good cause.  Occasion for the exercise of thig discretion
on the part of the Commissioner hag not as yet arisen, Exercise of this dis-
- eretion would be reviewable by the courts. The statute Wwas recently enacted
i i 5).
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In accordance with that order and regulations of the Commissioner (37 CFR
7.1-7.7), this register is not open to public inspection. 1t is available for ex-
amination and inspection by duly: authorized representatives of the Govern-
ment ; an exception is made as to those instruments which the department or
agency of origin has authorized in writing as available for public examination. -

In the latter event, the instrument is made available generally.

II. INFORMATION PRESENTLY RESTRICTED FOR OTHER REASONS

A. The Secretary of Commerce by Executive Order 10930 was assigned re-

sponsibility for carrying out the functions set forth in Executive Order 10096

as they relate to the overseeing of agency determinations of the rights of the
Government and its employees to the property in inventions made by Federal
employees. These functions are to be performed by the Commissioner of Patents
pursuant to a delegation of authority by the SQecretary (Mar. 24, 1961, 26 F.R.
3118). : :

In the course of thege determinations, it may be necessary for the employee-
inventor and/or the employing agency to disclose in some detail the subject
matter and circumstances ‘of the discovery. This same information is or may
become the substantive material in a patent application before the Patent Office
(see 37 CFR 300.7) which is to be held in confidence (35 U.8.C. 122, and see item
1. A. above). )

For the reasons that provide the basis for the direction of 35 U.S.C. 122 re-
lating to confidentiality of patent applications, the same jnformation contained
in the documents used in the determinations under Executive Order 10096 should
be maintained confidential subject always to the conclusive discretion of the
Federal Government and the employee—inventorvacting jointly until such time as
the right to the property in the discovery is resolved. -

The program established by Executive Order 10096 for determination of rights
to the property in an invention is not based on -a specific statute directed to
this end and neither the order nor a statute provides specifically for restricting
access to such documents. The documents providing details concerning the dis-
covery of an employee-inventor should, in our opinion, be kept confidential
until a patent issues or is refused on the subject matter of the determination.

. Consistent with the treatment accorded patent applications, such documentg
have been kept ¢onfidential. .

“B. Section 31 of title 85 of the United States Code-authorizes the Commigsioner
of Patents to prescribe regulations governing the recognition and conduct of
agents, attorneys, or other persons representing applicants before the Patent
Office, and to require them to show that they are of good moral character and
reputation.

Papers received by the Commissioner in his efforts to carry out this function
are held confidential to assure the availability of information and to protect
a candidate for recognition te practice against unwarranted invasion of his
privacy. These attorneys and agents are not “personnel” of the Office: so: as
to come within the exceptions provided by subsections (¢) (2) and (¢) (6).

C. In the exercise of his authority to inquire into the qualifications of attorneys
and agents to enable them to render valuable service, advice, and assistance
(35 U.8.C. 31); in the presentation or prosecution of -applications for patents,
the Commissioner gives examinations to test these qualifications. By regulation,
review of a determination by the Commissioner based on such-an examination
is available by petition to the Commissioner (37 CFR 1.341 (i)). By provisions
of. section 392 of title 35 of the United States Code, a person «g0 refused recogni-
tion” because of his failure to attain a passing mark may have recourse to the
1.8, District Court for the District of Columbia to determine if the Commissioner
had a reasonable basis for his determination.: (See Local Civil Rule 95.) Pend-
ing such an action before the court, the test papers are preserved in secrecy,

- a practice accepted by the court (Cupples V: Marzall, Comr. Pats., Jan. 9, 19523
92 USPQ 169, 171). A contrary practice would be disruptive of the orderly
operation of the Patent Office. These attorneys and agents are not “personnel” of
the Office so as to come within the exceptions provided by subsections (¢) (2)
and (¢) (6).

D. In the exercise of ‘his -authority to suspend or exclude, either generally
or in a particular case, from practice before the Patent Office any agent or
attorney shown. to be jincompetent, or guilty of improper conduct (35 US.C. 32,
and see further 37 CFR 1.348), the Commissioner receives complaints concerning
alleged misconduct of agents and attorneys and makes inquiries and investiga-
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tions of such complaints. - Thege complaints may involve ‘unsupportable. allega-
tions. - Responges to inquiries may be given in confidence, All actions attendant
upon such an investigation should, in our opinion, be kept confidential, certainly
during the developmept stage. In the event of an appeal from the Commissioner’s

broceedings before the Patent Office (85 U.S.C. 6) has directed that complaints
against examiners and other employees of the Office be commumcatéd;separately
from: papers relating to other business before the Office (37 CFR 1.3). k ks
To assure orderly disposition of such complaints, and as g safeguard against
the dissemination of unwarranted all“ega‘tions, the present practice of maintaining

tion of an application is advanced (37 CFR 102). One such exception involves
a petition of a prospect;ive manufaegurer who; if the patent issues, plans to use

special treatment. . - } = ! i
It is the practice of the Patent Office to preserve the confidential status of
such information. Despite the st tumry”wnﬁdeentiality of pending applica-
tions (35 U.8.C. 122), such information is not made of record in the case look-
ing to the time when the patent may issue and the file become available for
public examination, : R . )
G. Pending. applicatiqns‘ for @rademark" registrations are promptly indexed

of use and use in commerce, date‘of'ﬁling and class of goods on which used,
This index is available to the publie as bromptly as it can be assembled, about
3 to 4 weeks after receipt of the application. g o i
The entire application is available upon publication of the mark for opposi-
tion. Prior to such publieation, which hormally is made 5 or 6 monthy after
receipt, the application is. made available to examination upon written request
(37 CFR 2.27). This latter ‘technique is used as a matter of administrative
convenience to minimize disruption of the files.  These essential information is
available in the index. ‘ , O S
We believe the public right to know is satisfied by the index and the avail-
ability of the application upon written request prior to publication and the
continuation of the requirement of a written. request during this period ‘is
needed in the interest of orderliness, .

MARITIME ADMIN:QTRA{MQN CoMMENTS oN HL.R. 5012

For the following reasons we recommend against favorable consideration of
the bill. :

H.R. 5012 sets the limits of disclosure for beyond those necessary to realize
a practical balance between the confidentiality of Gavernmen(; records and
freedom of information to the public, : i : .

H.R. 5012 is also subject to other specific objections. Under the bill, the
first step in resolving any dispute is to file a complaint in a Federal district
court. No provision is made for an intermediate step or agency determination
With ‘the result that every close question will be brought immediately to the
district court. In fact most denials of information would probably result i_n

Enhancing the probability of litigation are the numerous ambiguoug terms
set out in the statute such 28 “memorandims or letters” contained in exemption
No. 5. It is impossible to delineate with any accuracy the scope of such words.
Do they include maps or plans? Are work Papers or informal notes within the
exception? Ry : :
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The use of the word “golely” in exceptions 2 and 5 for all practical purposes

emasculates the: two exceptions. These. exemptions presently provide that .

exempted . documents are those % * * related solely to the internal personnel
rules and practices of-any agency % % %7 gnd any “* * ¥ interagency or intra-
agency memorandums or letter dealing solely with matters of law or policy * w0
Since most Jdocuments ‘would not meet such absolute standards, the -exemptions -
would. be virtually nonexistent. - 1t would be better to -ingert in lieu ‘of “solely”

" the words “insofar as” or their equivalent permitting. partial disclosure of

documents of a mixed nature. G e i v : :
! La,stly,it should also be noted that H.R. 5012 presently;vamendﬂ‘54U.S.C. 22,

Since HR. 5012 deals with the same subject matter as-section 3 of the Adminis-
trative Procedure Act of June 11, 1946 (60 Stat. 238), questions will arise as to
" what extent HLR. 5012 amend section 3. ' Since the obvious intent of HR, 5012
is to change the existing law embodied‘in the ‘Administrative Procedure “Act,
it is suggested that the changes if appmvéd; specifically. amend section 3 rather
than 5 U.8.C. 22. : L . : o L
. While we desire to insure the tree flow of information between the Government.
and the public, H.R. 5012 as it is presently written contains many drawbacks and
we, therefore, recommend against favorable consideration. : S

v ‘BurEAU OF PusLIC ROADS CoMMENTS oX H.R. 5012
This bill would add tWonewfsubseotiims,“(wb) and (c), to section 22 of title 5,
United States Code. These subsections would require every Federal agency. to
make all of its records promptly available to any person under rules of procedure
whieh it shall make. The TFederal district courts would have jurisdiction to
enjoin the withholding of agency records, with the burden of proof upon the
Tederal agency to justify its _withholding, and contempt procedures “for non-
complying Federal officers. - Right categories of exceptions to this requirement
of availability are made; however, because of ‘the indefiniteness of these cate-
gories it is impossible to tell exactly which of this Bureau’s records would be
covered by the bill. . : N o T i
- H.R. 5012 does not require the party seeking information from a Government

agency to specify with any ‘particularity ;what\information(is sought.  This,
taken together with a lack of a requirement of bona fides in the person seeking
jnspection of records; would invite fishing expeditions and harassment without
a corresponding public benefit.- Tven in the case where a person was seeking
particular information in good faith, the _exeeptiOnS,jgoveming records which
need not be disclosed are sufficiently vague to kbwe‘pro‘dfucti‘Ve of a vast volume of
litigation, We are not able to ascertain, for example, whether appraisals and
other ‘materials related to real property acquisition and in the cussody of Public
- Roads would be required to be disclosed to the public. ~ = = F i
" Because of the sweeping and indefinite nature of this proposal, the Bureau

of ’Public Roads recommends against its enactment.

ASSISTANT SECRETARY TOR ‘ADMINISTRATION COMMENTS“ON* H.R. 5012

" Insofar as the bill would be applicable to the Department of Commerce, and

particularly to the activities under my supervision, it iy my view that the bill is
unsatisfactory, and I therefore recommend against its epactment in its present
form. & st e g ‘ i
My reasons may be summarized as follows : : : .
1. The enumeration of specific classes of information in the proposed section
161 (c) of the Revised Statutes is not sufficiently inclusive of the types of infor-
mation for which the need for an exemption can e anticipated. at this time.
Iror example, . * 5 o S Sl
(@) Item (6) should be broadened to read as follows: “(6) pexjfsonnel,vmedieal, .
seourity, and investigative files an similar ‘matters the disclosure of which:
would constitute a clearly unwarranted invasion. of personal'priva;cy;” (new
language italicized). k i o e
: (b) A newitem (9) should be added to read substantially as followss o v
“(9) All budget estimates and gupporting materials submitted to the Bureau
.of the Budget, and decisions of the Prosident as to his budget recommendations
and estimates until ‘they are made public by the»Pr’esident;” (See Bureau of the
- ‘Budget Circular No. A~10 (revised), dated January 18, 1964
2. The enumeration of gpecific classes of information in the proposed section
161(c) is not sufficiently comprehensive or flexible to- provide appropriately for:
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Justified, it ig Dpossible—and even probable—that some types of information may
arise in the future which are outside the scope of the specific classes which it ig
Possible to enumerate at this time in the statute. While we do not recommend
that the public officials be authorized to withhold information, except for most

in the public interest. -
Accordingly, it ig recommended that an additional clause be included in the
broposed section 161 (e), to read substantially as follows: .

! “(10) Matters which the head of .a department or independent agency per-

sonally determineg should not, in the public interest, be disclosed.”

LD
RepLy Fronm DerarTMENT OF DrrENsE

GENERAL COUNSEL or THE DEPARTMENT OF DrrENSE,
Washington, D.C., March 30, 1965.
Hon. Wirrianm 1, Dawson,
Chairman, Oommittee on Government Operations,
House of Representatives.

DEAR Mg, CHAIRMAN : Thig is in respongse 'to your request for the views of the
Department of Defense on H.R. 5012 and identical bills, to amend section 161
of the Revised Statutes with respect to the authority of Federal officers and
agencies to withhold information and limit ‘the availability of records.

The following comments addressed to H.R. 5012 apply equally to the 14 identical

bills on which ithe views of the Department were requested.

.. The provisions of Section 2 of the bil] by which all laws or parts of laws
inconsistent with section 1 are repealed has the effect of amending section 8 (c)

to S. 1666 of the 88th Congress and S. 1160 of the 89th Congress to the extent
that they explicitly sought or seek to amend section: 3(c) of the Administrative
Procedure Act. It is also similar with regard to its effect on the protection of
public records to the Droposed- revision of section 3 of the Administrative Pro-
cedure Act contained in S. 1663 of the 88th Congress.

Under the current provisions of section 3 of the Administrative Procedure Act,
official ‘records are made available in accordance with Dublished rules to all
bersons properly and directly concerned, unless restricted, by statutory provision
or unless held confidential for good cause. found. In addition, officia] records
need not be made available if they involve * (1) any function of the United States
requiring secrecy in the public interest or (2) any matter relating solely to the
internal management of an agency.”

H.R. 5012 has the apparent purpose of denying to Defense officials, along with
the officials of al] other agencies, a great deal of the discretion which they may
exercise under tthe existing provisions of the Administrative Procedure Act and
of limiting them in withholding official records to the eight exceptions set forth
in section 1(c) of the bill. Moreover, section 1(b) apparently permitg any per-
son, whether Properly or directly concerned or not, to seek in any district court
of the United States an affirmative injunction againgt the agency which would
" be required to produce its records for the complainant’s examination and use,
unless tthe record or information involved fallg clearly within one of the eight
exceptions listed in section 1(e). In such ‘A case, which would be determined
de novo by the court; the burden would be upon the agency to sustain its refusal
to produce the record or information. Failure to produce a record or information
at the direction of the court is made an explicit basis for contempt proceedings
againgt the responsible officer of the‘agency involved.

In general, the Department of Defense ig opposed to the whole concept of
limiting, by the legislative imposd‘t:ion_ of specific categories of privileged informa-
tion, the discretion of Defense officialg to provide appropriate protection for the
information ang records which are in their custody and for which ‘they are
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protection may ultimately depend on the concurrence of ‘the courts in the Defense
official’s judgment that protection is permitted under the imprecise language
of the bill. Since jurisdiction is vested in any district court the possibility
ig evident of inconsistent interpretations of 'the statute to be settled ultimately
by the courts of appeals and the U.S. Supreme Court.

In order to comply with requirements of ‘H.R. 5012 if it were enacted, it would
be necessary in each component of the Department of Defense to build a large
staff 'whose duty would be to determine the availability of records and informa-
tion, to facilitate its collection from a variety of storage sites, and ‘to assist in
defending against suits in U.S. district courts anyw'here in the United States.

responsible. This limitation is made more objectionable by the fact that such

“gense of the Congress” expounded in the act of August 31, 1951, chapter 376,
title V, section 501 (5 U.8.C. 140) for user charges that would cover the full cost
of acquiring and providing the information or record obtained. ;

Also as a basic objection to HL.R. 5012, we note the views of the Department
of Justice on the questionable constitutionality of such legislation. These views
were set forth in the comments on section 3 of S. 1663, 88th Congress, accompany-
ing the letter of August 10, 1964, from the Assistant Attorney General, Office of
Legal Counsel, Norbert A.:Schlei, to the chairman of the Subcommittee on Ad-
ministrative Practice and' Procedure, Committee on the Judiciary, U.S. Senate.
The opinion states that such legislation has the effect. of violating the basic
principle of geparation of powers by interfering with the constitutional responsi-
bility of the President to protect from public disclosure in the public interest
records whose protection ig essential to the performarce of his constitutional
responsibilities. ‘

As a further general comment we question the ‘wisdom: of the provision of
H.R. 5012 by which’ all other statutes thait are inconsistent with section 1 of
H.R. 5012 would be repealed, presumably including section 3 of the Administra-
tive Procedure Act. If section 8 of: the Administrative Procedure Act is to
be amended, this should be accomplished by changing -its language with full
regard. for the effect of these changes on all other provisions of that act. H.R.
5012 has the unhappy result of making it the responsibility of the executive and
judicial branches to determine ‘where inconsistency may exist. That this would
be a confusing responsibility is clearly revealed by seetion 1(c) (3) of H.R. 5012
which exempts from the general limitation on using this section to authorize
‘withholding of information from the public 'those matters which are «gpecifically
exempted from disclosure by statute.” It could’be argued, for example, that
section 8 of the Administrative Procedure Act specifically exempts those “matters
of official record * * * held confidential for good cause found” as well as those
matters involving *“(1) any function of the United States requiring secrecy in
the public interest or (2) any matter relating solely to the internal management
of an agency.” The question thus becomes how specific must a “specific exemp-
tion” be under gection 1(¢) (3) of H.R. 5012 to come within its terms. This
circuitous result could be avoided by a more direct approach at amending spe-
cifically any existing statutesthat have proved obj ectionable.

Tinally, by way of general observation, we note that H.R. 5012 seems to
suffer from a difficulty that is similar to that found in other bills dealing with
the same subject; namely, the intended distinetion, if any, between record and
information. The fundamental legislative instruction in H.R. 5012 is an affirma-
tive requirement in section 1(b) that every agency “make all its records promptly
available to any person” [emphasis supplied] ; yet in the second sentence of the
same subsection district courts of the United States are given jurisdiction to
enjoin the agency  from withholding “agency records and information and to
order the production of any agency record Or information jmproperly withheld
from the complainant” [emphasis supplied]. This inconsistency provides a basis
for concluding that there could be no improper withholding of information under
the statute, since the only obligation of the agency is to make its records avail-
able to any person. If there is no such obligation, an agency needs no specific
authority to withhold information from the. public and the exceptions of sub-
section (¢) need apply only to records.

Thus, subsection (¢) of section 3 of the ‘Administrative Procedure Act (B
U.S.C. 1002) governs the availability of “public records.” The Attorney Gen-
eral’s Manual on the Administrative Procedure Act (1947), page 25, concludes
that internal memorandums are not considered “official records.” Similarly,
gection 1(c) () of H.R. 5012 provides an exception 'to'the availability require-

i)
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ments for some kinds of interagency or intra-agency memorandums. Therefore,
there are inconsistencies between the termg of the bill and subsection 3(e) of
the Administrative Procedure Act and a further interna] inconsistency within
the bill, in that courts are given authority to require production of information,
Presumahbly including interna] memorandums, whereag internal memorandums
are exempt from production under gection 1 (¢) (5) of the bill and under section
3(c) of the existing Administrative Procedure Act, and the "(lrbligaftion to “make
i i ill,

ment for contempt in, the event of noncompliance with g court order, Thig pro-
vision of the Dbroposed law ignores the fact that the ultimate responsibility for
the conduct of the executive branch rests with the President. The employees of -
the executive branch Work for the President and should not be Subject to con-

an agency head. - Certainly it is not conducive to good government to have g
Statute thait burports to place a subordinate in ‘the position of being in contempit
of court in. the performance of an official act ; 1or, as an alternative, furnishing
documents in direct violation of an order of the agency head.

If, in fact, subsection (b) is intended to provide a contempt penalty for a
subordinate who withholds information at the direction of the President or a
department head, the subsection is of questionable legal validity. In this con-
nection see In re Timbers (226 Fed. 2d 801 (1955) ), and cases therein cited.

Subsection ( ¢), in setting forth Specific exceptions for the general requirement
that all records and information must be made available on request to any
berson, no matter how trivial or sinister his burpose,: raises a host of unre-
solvable issues and problems; R

Section 1(e) (1) authorizes withholding of information or records.- only if
“specifically required by Executive order [italic supplied].” Employment of
this exception, therefore, apparently requires a presidential decision in the form
of an order that can be cited and interpreted by a subordinate. Whether an
official forced to defend himself in g court action brought ‘under section 1(b)
need only cite the Executive order in justifying hig decision to withhold or
whether the order itself must be sustained is not determinable from the language.
The phrase “by Executive order” seems to prevent delegation, and the word

“specifically” invites claims of invahd}ty if any attempt to withhold information

Although the second exception for “internal bersonnel rules and practices of
any agency” is desirable as far as it goes, it makes no provision for the many
other kinds of internal rules and practices equally deserving of Drotection and
of no legitimate interest outside the agency. Moreover, it raises a question
concerning the status of matters which cannot satisfy the requirement, of relating
“solely” to bersonnel rules and practices but involving other matters as well.
It appears to be the intent of the provision to give no protection to thogse portions
of records which relate to interna] rules and practices of an agency when they

ment rule that would receive no protection under section 1(e) (2) of HLR. 5012
is found in DOD Directive 4105.46 which prescribeg the permissible price latitudes
for DOD negotiators in cost-plus-fixed-fee contract negotiations, The undesira-
bility of making such information generally available ig obvious, but H.R. 5012
provides no basis for not doing so.

If we assume that Section 2 has not repealed all statuteg which specifically
exempt information op records from disclosure, then the exception provided in
Section 1(¢) (3) is reasonably clear. Since Section 2 repeals only those statutes
or parts of statutes that are inconsistent with section 1, it could reasonably be
concluded that statutes which Specifically exempt from disclosure certain kinds
of information are compatible with section 1. T

The exception in section 1(c) (4) for “trade secretg and commercial or financial
information obtained from the public and privileged or confidential” is difficult
to interpret. Requiring that trade secrets ang commercial or financial informa-
tion obtained from the public be privileged or confidential before they are entitled
to protection begs the question of how that kind of information achieves the
status of privilege or confidentiality, if not by this subsection, Should the intent
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be to provide protection for information of this type obtained from the public
with the understanding or assurance that it will be protected as privileged infor-
mation, then section 1(e) (4) should be redrafted to say S0 clearly:

Section 1(¢) (5) recognizes the necessity for protecting interagency and intra-
agency memorandumns. The reason for limiting this exception to those memo-
randums dealing “golely with matters of law or policy” is, however, not obvious.
It isa well-accepted maxinm: that no. large organization can function effectively
" if communications from subordinates to superiors or petween subordinates are
subject to general spublic serutiny: If agency decisions by -superiors are to be
made with the benefit of full, frank, and open discussion, and recommendations
by and. between subordinates, these: comments and recommendations must-have
the protection of privileged information. Otherwise, every memorandum: would
be carefully written with a view toward its possible impact on the public. The
inhibiting effect of such a requirement is obyious. Yet exception 5 of paragraph
1(e) apparently would limit this privilege to exclude memorandums that con-
tained any mixture of fact with law or policy. The difficulty of .writing a
‘ memorandum: of law or policy without including factual matters would have
the effect of either denying the privilege to many memorandums that should be
protected or promoting artificial memorandums gplitting, with factual memo-
randums cross-referenced to policy or legal memorandums on the same subject.
The extra administrative purden of the second possibility is apparent. Memo-
randums dealing with both law and policy would also not fall. within exception 5
of paragraph 1(c¢) and would have to be split before qualifying for the privilege.

Although the exception provided by section 1(e) (6) is highly desirable, the -
purden in the event of legal challenge of proving in a Federal court that revela-
tion of the record or information would constitute a “clearly unwarranted
jnvasion of personal privacy” is a heavy one. Discretion of the agency :to . -
determine what ig “clearly unwarranted” when privacy is invaded would be
subject to the review of any district court judge before whom an action for
production of the record or information was initiated. - Furthermore; unless
some provision is made for examination of the jinformation or record by the
court in camera, such as that in section 3500, title 18, United States Code, the
invasion of privacy would occur in the course of the very litigation that attempts
to prevent it.
© - Again, the exception provided in section 1(¢) (7) for investigative files indi-
‘cates recognition of the necessity for protecting such information, but the
limitation on the protection gignificantly reduces its beneficial effect. There are
many investigative files compiled and held by the Department: of Defense for
other than ‘“law enforcement purposes” which nevertheless require the same
protection. Tor example, investigative files compiled for the purpose of deter-.
mining whether an individual is to receive a personnel gecurity clearance for
access to claggified information often contain highly personal and sometimes
prejudicial jnformation (perhaps even inaccurate) that should not be available
to the general public. The reasons for this are much the same as for those
which justify the privilege for investigative files compiled for law enforcement
purposes. The necessity of treating such files as privileged has been endorsed
by several Presidents of the United States and has generally been respected by
Congress. (See, for example, President Truman’s memorandum of March 13,
1948, addressed to all officers and employees in the executive branch of the
Government, who are directed to decline to furnish information, reports, or files
dealing with the employee loyalty program.) J

Other investigative files such as aircraft accident investigation reports also
contain invaluable information that is obtained only by the assurance that it
will be treated as privileged. Judicial recognition of the necessity for protect-
ing such information in aircraft accident investigation reports is found in such
cases as Machin V. Zuckert, 316 Fd. 2d 336 (C.A.D.C.), 1963, where the legiti-
mate interests of the Government in promoting air safety was recognized by the
court as a valid reason for denying to the litigants access to the accident report.
Other inspection and survey reports of investigation are also dependent on full
and frank exchanges between investigators and the persons questioned, and the
continued. protection of the information obtained in the course of these exchanges
is absolutely essential to the continued flow of information vital to the effective
and efficient management of the Defense Establishment.

Some additional examples of the kinds of information or records ‘which the
Department of Defense Now considers it essential to treat as privileged but
which might not receive protection under H.R. 5012 are the following :
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1. Reports of broceedings pertaining to the cconduct of, or the manner of per-
formance of duties by military and civilian personnel and the names of persons
‘who participated in the investigation or adjudication of any particular case.

2. All reports, records, and files pertaining to individual cases in the military,
civilian, and industrial security programs, including the names of individuals
who participated in the consideration and disposition of any particular case and
the decisions made. ;

3. Examination questions and answerg to be used in training courses or in a
determination of the qualifications of candidates for employment, entrance to
duty, advancement, or promotion. :

4. Information as to the identity of confidential sources of information and
information furnished in confidence,

5. Information which is, or reasonably may be expected to be, connected with

be appropriate for public disclosure.

6. Advance information on proposed plans to procure, lease, or otherwise ac-
quire and dispose of materials, real estate, facilities, or functions, which would
provide undue or 'discriminatory advantage to private or personal interests.

7. Preliminary documentg pertaining to Proposed plans or policy development
when premature disclosure would affect adversely morale, discipline, or efficiency.

8. Conversations and communications between personnel of the Department of
Defense, including Defense contractors, and between ‘such persons and represen-
. tatives of other Government agencies, which are merely advisory or preliminary

in nature and which do not represent any final official action, and documentary

evidence of such contacts, :

9. Unclassified information furnished in confidence by foreign nations or in-
ternational organizations to the United States, the" dissemination’ of which is
limited by the foreign source.

The Department of Defense appreciates the desirability of facilitating the

The Department noteg with interest that sev;eral of the eminent legal experts
- Serving as members of the Board of Consultants and Review of the Adminis-

'heétri:;gs of July 21, 22, and 23, 1964, before the ‘Subcommittee on Administrative

Congress, 2d session. : ;
In associating himself with the comments of Professors Frankel and Gellhorn,
Prof. Clark Hyse of the Harvard Law ‘School stated in his letter of July 1 to
the' chairman of the Subcommittee on Administrative Practice and Procedure,
Committee on the: Judiciary, U.S. Senate (appearing on D: 593 of the hearings:
of July 21, 22, and 23, 1964) several observations which this Department would
1 : :

likely  to be achieved by “detailed, ongoing studies by an administrative
conferenee than by legislative enactment of §, 1663, - - :
and the statement-— = - : '

Because it does not appear that the proponents of the changes proposed
by 8. 1663 have used the “method of patiently pursuing the facts and pre-
‘baring remedial measures in light of the specific evil disclosed.” I hope that
the subcommittee will proceed with caution. : : & .

Bven Prof, Kenneth Culp Davis of the University of Chicago, a vigorous pro-
bonent of revision of many portions of the,;AdministrativeV Procedure Act, indi-
cated his opposition to section 3(c) of 8. 1668, on which H.R. 5012 is based. The
reasons for this opposition are clearly set forth On pages 247 through 249 of the
hearings of J uly 21, 22 and 28, 1964, supra. * Of particular interest are the fol-
lowing comments of Professor Davis which summarize his views :
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confidential information in writing from private parties, and for that reason

it will not have the effect of opening up the confidential information to the

public. It will cause working papers within an agency to be destroyed,
but it will not cause them to be made public. It will cause exchanges of
jdeas and false starts to be made orally instead of in writing, but the effect
will not be to make anything of this gort public * * *.

The public interest will suffer when administrators are forced to transact
the public business without written records. 'The public will gain little or
noincreased information.

For the reasons set forth above, the Department of Defense is strongly op-
posed to the enactment of HLR. 5012,
The Bureau of the Budegt advises that from the standpoint of the President’s
program, there is no objection to the submission of this report.
; Sincerely, ;
L. NIEDERLEHNER,
Acting General Counsel.

Rerry FroMm DEPARTMENT OF THE INTERIOR, OFFICE OF THE SECRETARY

g ApriL 29, 1965.
Hon. WiLLiaM L. DAWSON, : :

Chairman, Oommitie on Government Operations,

Hovise of Representatives, :

Washington, D.C.

Drar M. DAawson: Your committee has requested our report on H.R. 5012,
a bill to amend section 161 of the Revised Statutes with respect to the authority

of Federal officers and agencies to withhold information and limit the avail-
ability of records.

Reports have also been requested on H.R. 5013, H.R. 5014, H.R. 5015, H.R. 5016,
HR. 5017, H.R. 5018, H.R. 5019, H.R. 5020, HR. 5021, H.R. 5237, H.R. 5406,
H.R. 5520, H.R. 5583, and H.R. 6172, identical bills.

" H.R. 5012 amends section 161 of the Revised Statutes, as amended (5 U.S.C.
22). 'Section 161 now reads as follows: ks

“phe head of each department is ‘authorized to prescribe regulations, not in-
consistent with law, for the government of his department, the conduct of its
officers and clerks, the distribution and performance of its business, and the
custedy, use, and preservation of the records, papers, and property appertaining
to it. 'This section does not ‘authorize withholding information from the public
or limiting the availability of records to the public.” ’

H.R. 5012 retains all of the words of the present Rev. Stat. 161, but adds to the
last sentence a. series of eight exceptions. It thereby changes the last sentence
from @ disclaimer which states that nothing in that particular section authorizes
a withholding of information, into a limitation which provides that only the

- excepted information may be withheld and that all other information must be
made available.

H.R: 5012 also transfers from the executive pranch to the judicial branch the

authority to determine whether particular information is or is not excepted even
though the determination involves an exercise of judgment or discretion. which
is permitted by the legislative rule. .
" The Department; of Justice has advised the committee that these bills contra-
vene the separation of powers doctrine and would be unconstitutional since they
impinge upon the constitutional -authority of the Executive to withhold docu-
ments in the executive pranch where, in his diseretion, he determines that the
public interest requires that they be withheld. For similar reasons, the Justice
Department has also advised that the provision transferring such authority to
the judicial branch would also be unconstitutional.

Agide from ithese constitutional objections, the Justice Department has pre-
sented to the committee the reasons for the administration’s conclusion that the
bills lare unwise. We concur in. the statement presented by Assistant Attorney
General Schlei on March: 30.

JAlthough we recommend against the enactment of the bill, the following tech-
nical deficiencies in the bill are listed for your information :

1. Rev. Stat. 161 applies only to the 10 ‘executive departments enumerated in
Rev. Stat. 158. It.does not apply to all Federal agencies.
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- 2. The bill amends Rev, Stat. 161 in a ‘manner that makes it inconsistent with
section. 8 of the Administrative Procedures Act, without specifically repealing the
latter section. = ‘ , :

3. The reference in the bill to internal personnel rules and practices does not
cover: investigatory files relating to personnel actions. ' It should cover them.

4. The reference in the bill to matters specifically excepted Arom disclosure by
statute is ambiguous in its application to @ statute that prohibits a Federal
~official from disclosing Dparticular information unless authorized by law.,

5. The reference to trade secrets, ete., apparently contains a drafting error.
The words “and privileged or confidential” should be “which is privileged and
confidential.” e :

6. The reference to memorandums and letters dealing solely with matters of
law or policy does not expressly include working bapers, preliminary drafts, and
records of advisory committee meetings. : S

The Bureau of the Budget has advised that there is 1no-objection to the presen-
tation of this report from the standpoint of the administration’s program.

Sincerely yours,
) D. Ot1s BeasrLuy,
Assistant Secretary of the Interior.

RerrLy From DEPARTMENT oF Lagor, OrrFIcE oF THE SECRETARY

APRIL 7, 1965.
- Hon., WrLriam L. DAWwSoON,
Ohairman, Committee on Government Operations, House of Representatives,
Washington, D.C. :

‘This Department Supports the principle of providing citizens with maximum
disclosure of information by their Government. - We have therefore cooperated
fully with congressional committees seeking information and have readily re-
sponded to requests for information.by individual citizens. For the past several
years, our diselosure policies and practices have been under study for the purpose
of improving and refining them wherever possible. In our experience, present
law has served well to protect both the citizens’ right to know and the need
for limited withholding of information in order to assure adequate performance
of our statutorily prescribed duties. ‘ o

A major defect in. the broposed legislation ig its inherent inflexibility. H.R.
5012-5021 would require every agency to make all its records available to any
person, with certain Specifically enumerated exceptions. In our view, it would

be impossible to anticipate at this time all specific items which should be Justi-
fiably -withheld in the public interest. . Because of the Dotentially severe and
disruptive effects which this legislation could have on our operations, we would
be opposed to its enactment, Vi
- In addition to our general opposition to these bills, several specifie difficulties
arise in connection with certain provisions. It ig our understanding that section
1(e) is intended to exclude ‘from thig broad disclosure requirement certain
records, including business or- financial information obtained in confidence and
investigatory files compiled for.law enforcement. purposes. Section 1(e) should
be modified to state directly that the specified items are excluded from the re-
quirements of section 1 (b).  Bven with this change, however, we would be seri-
ously concerned about the practical effect. of the broposal, particularly on our
statistical, enforcement, and other operating programs. :
: ‘Seel:ion:lj(c) (4)is -apparently designed to exempt from the disclosure require-
ment trade secrets and commercia] and financial information obtained from the
public, and privileged or confidential.  The term “commercial. and financial”
may- well not include wage and employment: data, industrial injury statistics,
Social and economic data and other information furnished the Department in’
confidence. The Department operates under arrangements which provide in
many cases for the -voluntary submission: of statistical data by ail types of
business firms throughout the country. This information, as well as informa-
tion in connection with other programs of the Department, is obtained with
the understanding that portions of it will not be Dublicly disclosed or identified
in any way. Disclosure of this information could Jjeopardize the entire statisti-
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__cal and other operating programs of thhe Department and thus make it im-
possible to carry out the functions which ‘we are required by law to perform,

"~ iSection 1(c) (5) would exclude from the disclosure requirement “interagency
or intraagency memorandums or letters dealing solely with matters of law or
policy.” We are also concerned with the far more numerous instances of memo-
randums dealing with mixed questions of fact and law or policy formulations .
made with respect to given factual situations. These matters would apparently
‘be subject to disclosure under the bill. The availability of such ‘information to

public disclosure, even where the conclusions are only tentative, could seriously ©

inhibit the development of legal or policy positions within the Department and
impair our enforcement prograins. T L g
We also note that the act authorizes the courts to determine de novo whether .

_information hag been jmproperly withheld by a Government agency. If judicial
_review is provided, it should be based upon the administrative record of a denial
rather than on-a trial de novo with the burden of proof placed upon the agency.
This would be in- accordance with normal procedure, which has been most satis-
factory from the standpoint of interested parties, for handling review of admin-
istrative decisions. . : . e : S Tl b
. In view of the objectionable features ‘of this legislation we are opposed to its. -
enactment. ) : ; . ; i o
The Bureau of the Budget advises that there is no objection to the submission

of this report from the standpoint of the administration’s program. G
.. Sincerely, i T w o :
 W. WiLsrp WirTz, Secretary of Labor.

Reery From Post OrFice DEPARTMENT

: Gk i . - APRIL 23, 1965.

Hon. WirLLiAM L. DAWSON, = GoEas : o :

C hairman, Committee on Government Operations,” L

House of Representatives, Washington, D.C. * L
Digar MR. CHATRMAN : This is in reply to your request £

H.R. 5012 through H.R. 5021, H.R. 5237, H.R. 540 R. 5 and

of which are identical. ‘They propose to amend section 161 of he:

with respect to the authority of Federal officers and agencies to with for-

mation and limit the availability of records. . R = ,

~‘Subsection (b) of the proposed amendment would require every

“emake oll its records promptly available to any person” (italic supplied). This 3

language would permit any crank or individual with sOme‘,prejudicefor complaint
“in a given matter to demand that the Department make available:all ity records,.
which, in some cases might go back 50 to 100 eyars. . ‘ ST

" 0f primary importance to the Department is the exempti

(7) of section 1(e); relating to investi mpi

purposes.” The conditions under which stat

defendants is presently prescribed by secti .

Our Bureau of the Chief Postal Inspector, in the con :
piles a number of records and reports that are not related to law
because criminality is not involved. 'We believe that it would not be

interest to release such reports fo ‘rea_soné that (1) from the standpoint

agement they have greater value whi the investigator knows that his conclu-
sions are immune from public gure; (2) patrons in many instances volunteer

information of considerable 1 in service investigations when they have as
surance that their information will not be revealed, and (3 ‘irivestigations in-
volving local disputes become further aggravated when the opinions of local citi-
zens are publicly disclosed. e e [N W
We additionally feel that the exemppjon‘s and (5) of section

‘restrictive. We believe, for ex: ymple, that in such matters as the neg

contracts and service arrangements, the Department should ;
. as a private party so far as disclosure of its position is concerned in orde

it may be assured of the benefits arising from competition, As a matter of fair-

_ness and right, private business information should be appropriately protected at
jeast from competitors. ‘We find no authority in the proposed legislation to pre-
vent the curious from access to information received by the'Department‘ in con-

fidence from pri firms in connection with service I;‘egotiations. , g
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It is our vigw that any public information Tequirement must preserve to the
agency discretion and the right to determine the'extent to which it is feasible, or
in the bublic interest, to make its records available for random Public inspection
by persons who have no direct concern, Exercise of such diseretion with respect
to the disclosure. of information is inherent in the administrator’s role. To re-
move the administrator’s discretion and Judgment in the information field would
be inconsistent with his responsibilities and the public interest, : i
. For the above-stated reasons, the Department opposes the enactment of this
~legislation, E ey : ; : e .
: The Bureau of the Budget has adviseq that from the standpoint of the admin-
istration’s program there is no objection to the submission of this report to the
committee, o ; i :

Sincerely yours, ; - ;
. e Joun A, GRONOUSKT, Postmaster General.

RerLy From Drparrarent or StarE

.. DEPARTMENT OF STATE, . Gt
i . Washington, D.C., March 12, 1965.
Hon, Wirriam L, Dawson, i ) k el
Chairman, Committee on Government Operations, House of Representatives.
- DEAR MR, CHATRMAN : Your letters to the Department of State, dated February
19, 24,.26, and March 2, 1965, requested comments on a'number of bills, H.R. 5012
“through 5021, 5237, 5406, 5520, and 5583, which Propose to amend section 161 of
.the Revised Statutes (5:U.8.C. 22) with respect to the authority of Federal offi-
cers and agencies to withhold information.and limit the availability of records.
These several bills are identical. .. S ' i e v
The effect of the bills is to delete the final Sentence of the current 5 U.S.C. 22
and add subsections (b) and  (¢) which, insofar as this Department is con-
cerned, are substantially similar in contents to section’ 3(¢) ‘of the revised §,
1663 of the 88th Congress, 2d Session, a bill to revise the Administrative Proce-
- dure Act of 1946, as amended, (5 U.S.C, 1001 et seq. ). : : : e

Subsection (b) requires every agency . to make its records available to the

bublic in accordance with published rules Stating the time, place, and proce-
~dure to be followed. It is difficult to conceive how the Department could satisfy -
© such a requirement, given its muitifarious operations and its hundreds of estab-
lishments-‘abroad., G . : 4 ;

There is another aspect of Subsection’ (b) deserving of the committee’s atten-
tion. “The committee would, we are sure, agree that the Department is in a better
position to determine whether the conduct of foreign policy requires that a par-

. ticular ‘matter not be: disclosed than a court would be. Nevertheless, the bill

that the court will disagree with the Department’s conclusion that the ‘material
must be withheld in the interest of our foreign policy. Whether or not safe-
guards are inserted to limit the court’s aceess to the nature of the information
and its independence of Judgment, once the judiciary has been interjected into
-this sphere, it is uncertain whether its rulings will accord with the Department’s
appraisal of what must be ‘withheld in furtherance of the conduct of our foreign
policy. It should therefore be sufficient for the Department to enter a cate-

out the globe as the Department of State’s, merely in order to satisy a com-
plainant’s idle whim, The phrase “improperly withheld” appears to be the only
. restraint upon such a complaint and its generality is totally undefined. Indeed,
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the subsection is broad enough to permit representatives of foreign governments
‘to roam through the Department’s files to meet their intelligence requirements.
Subsection (¢) fails to define «pecords” other than by the list of exclusions.
Given the vernacular anderstanding of what constitutes & record, the duty to dis-
close would include all documents embodying foreign policy recommendations in
the executive branch, unless they fall within the exclusions. If anything, by
attempting to define the term through a list of exclusions, the risk of harmful dis-
closure is aggravated. Thus, for example, does the fact that (¢) () specifies
“interagency or intra-agency memoranda” imply, on the basis of the “inclusio
unius, exclusio alterius” maxim, that intergovernmental memorandums are not
protected? What is meant by the language “solely with matters of law or policy ?”
Is the implication that if any other matter is contained in a memorandum or let-
“ter that the entire document must be disclosed? That only the material ‘not of
law or policy must be disclosed? How does one geparate out such material and
who hag the final word on which category particular information falls within?
Similar questions arise as to each of the exclusions in which this Department .
has an interest. K »
The exclusion in subsection (¢) (1) would not meet the Department’s needs.
The exclusion appears to contemplate an itemized listing in advance of every
aspect of foreign policy for which secrecy is required. This requirement mis-
conceives the nature of foreign policy, its variety in application to particular
circumstances, and its fluidity in the face of rapidly changing events. Further-
more, to insist on a priori catalog of every conceivable circumstance requiring
secrecy will inevitably lead to gaps-and vexatious problems of interpretations of
the scope of individually listed items, particularly in view of the statutory con-
dition that the matter be “gpecifically” required to be kept secret. Furthermore,
we question the feasibility of handling this problem by Hxecutive order ; amend-
. ment is difficult and cumbersome and lacks the flexibility and speed demanded by
the series of ad hoc decisions which of necessity offer the only method for safe-
guarding the meticulous protection of foreign policy in this context. It will be
noted that the comparable exemption under the Administrative Procedure Act
currently reads “gny function of the United States requiring secrecy in’ the
public interest.” - The determination of whether secrecy ig dictated by the public
interest is made by the agency concerned. - If the ‘committee believes that ‘stand-
ard too sweeping, the Department would have no objection to a standard ‘which
© yeads; “required to be kept secret in the interest of the national defense or foreign
policy as determined by the President or hiy delégee.” : :
Finally, it is our view that subsection:(c) (2)shoul d be broadened to include
“any matter relating solely to the internal management of an ‘ageney,” the
standard incorporated in the present Administrative Procedure Act. “There are
~obviously a number of internal matters which are not solely related to personnel
rules and practices; e.g., budget and fiscal questions, and hence are not covered
by the proposed standard in the subject bills. Since almogt any piece of paper
may be held to constitute a record, this material would comprehend voluminous.
and scattered rules, regulations, delegations of authority, and many more in+
rormal documents. . To require their disclosure would impose an onerous burden
on the Department’s personnel ‘and facilities which would either disrupt our
services to the public, or result in a large increase in personnel; facilities, and
appropriations, with relatively little corresponding benefit to the public.
The Bureau of the Budget advises that from the standpoint of the adminis-
tration’s program there is no. objectioh to the submission of this report.
-, Sincerely yours, . ° g ¢ ! T :

3 R DouarAs MACARTHUR II, .

 Assistant Secretary for Congressional Relations.

o ——
Repry FroM DEPARTMENT OF THE TREASURY

DEPARTMENT OF THE TREASURY,

Washington, D.C., March 26, 1965.

Hon. WiriaM H. DAWSON, fos L -
Ohairman, Commitiee on Government Operations,

House of Representatives. ; ‘ B h .

Drar Mz, CEATRMAN : Reference is made to your requests for the views of this

Department on H.R. 5012 through H.R. 5021, H.R. 5237, H.R. 5406, H.R. 5520,

H.R. 5583, and H.R. 6172; to amend section 161 of the Revised Statutes with re-
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spect to the authority of Federal officers and agencies to withhold information
and limit the availability of record i )

- The Treasury Department agrees with the objective of increasing public knowl-
edge of Government operations which affect the public. The Department objects,
however, to legislation in the form of the present bills which would require un-
warranted disclosure to any person of Government files: Under such a require:
ment the public interest would suffer and private persons would be unnecessarily
injured. ’

A memorandum stating our more specific objections to this kind of legislation
is attached, : ; .
The Department has been advised by the Bureau of the Budget that there is
no objection from the standpoint of the administration’s brogram to the submis-
sion of this report to your committee, :
Sincerely yours, ) y
FreED B. SMmiTH,
Acting General Oounsel.

DEPARTMENT OF THE TREASURY

MEMORANDUM ON H.R. 5012 AND OTﬁEB IDENTiOAL BILLS, TO AMEND SECTION ‘1~é1~ OF
THE REVISED STATUTES WITH RESPEOTATO ‘THE AUTHORITY OF FEDERAL OFFICERS
AND. AGENCIES TO WITHHOLD INFORMATION AND LIMIT THE AVAILABILITY OF
RECORDS : : ) —

H.R. 5012 and other identical bills are designed to substitute a revised section
161 of the Revised Statutes, as amended (5 U.8.0, 22), generally known as the
housekeeping statute, for the access to records section of the Administrative Pro-
cedure Act (sec. 3(c), 5 U.8.C. 1002(¢c)). The amendment takes the form of the
addition of new Subsections. Subsection ( b) would require each agency to “make
:all its redords promptly available to any person,” and would invest the district
courts of the United States with jurisdiction to enjoin an agency from withhold-
ing records or information improperly withheld. Subsection (¢) would provide
that the housekeeping statute shall not authorize withhdlding information from
the public or limiting the availability of records to the public except matters that
fall within eight specified categories. Section 2 of the statute would repeal in-
- congistent laws, presumably section 8(e) of the Administrative Procedure Act.

~ This memorandum is an analysis of the Department’s specific objections to
legislation of this‘type. The objections of the Department are discussed under
the four following major topies : o i :

I. DISOLOSURE OF ALL RECORDS TO ANY PERSON

Subsection (b)>of the bills would require the Treasuryf to. make all of ity
records: (not covered by the specific exemptions) bromptly available to “any per-
son.” The damaging and  even ~absurd results of such a provisip‘n are

dent would have to honor a request of high school children “playing games” to
make available all White House records “minug the seven exceptions” ; the De-

correspondence relating to a judicial appointment, ete. (at 247, 248). Other agd-
‘ ministrative law scholars said that section 8(c¢) “takes too little account of the
individual citizen’s interest in nondisclosure of public records pertaining to him”
(Frankel and Gellhorn, at 678). The inappropriateness of the proposed provi-:
sion with respect to many Treasury records is indicated by the specific recogni-
tion of the confidentiality of the records of various Treasury offices in the Federal .
Reports Act of 1942 (5 U.8.C. 189-139(f)). The legislative history of this act
shows that the reason for this confidentiality was both the private character of
much of the information in the records, and the injury to essential Government
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Ag stated, Treasury records often contain infOrma»tion-"about private citizens.
_ Under the proposed legislation the Treasury would have 'to make these records
‘available to anyone who asks for them regardless of whether he is a crank, crook,
prying neighbor, or competitor. . The bills would thus result in an infringement
- of the citizens right to privacy in his private affairs. If the phrase.‘‘any per-
son” were. amerded to read “any person with a legitimate publie or private in-
terest in'the information to be disclosed,” the proposed legislation would still be
objectionable but it would to some extent be improved. N EAA
" Furthermore, the bills are defective in ot specifically authorizing an agency
to charge measonable fees for Jocating and making available information from its
records to private persons. Considerable time and effort are often required to
obtain and assemble records. - Many agency records are in dead storage and
obtaining them can be time consuming and expensive. Also, where records are
in active use, the agency should have the al‘t»ernative‘ of providing copies at the
expense of the person requesting them. The user charge statute, 5 U.8.C. 140,
expresses the “‘sense of Congress” that the furnishing of services to particular
- persons be made self-sustaining. . !

i 1I. IMMEDIATE‘ JUDICIAL REVIEW OF AN AGENCY D! CISION TO WITHHOLD .

Subsection (b) of the House bills further provides for a judicial determina-
tion de novo of an agency’s refusal to disclose to any person. Apparently, the
complainant, who is presumably “any ‘person,” would be given a right to judi-
‘cial review although he suffers no legal wrong and although he is not adversely

affected or aggrieved within the meaning of any ‘relevant statute by the agency’s

- refusal to disclose. ‘This provision may well place an unjustified burden on an

already severely taxed judiciary. At the least, the complainant should  be
a person with a legitimate public or private interest in ‘the information to be
disclosed. Moreover, there should be included provision for the procedure per-
mitted in 18 U.8,C. 8500 and for privileged documents under rules 34 and 45 of
the Rules of Civil Procedure; namely, delivery of the documents to the court in
camera and, if the court finds necessary, sealed for appellate court review. These
are the kinds of ‘questions which an administrative ‘conference considering fur- -
ther disclosure of Governm t records might well take up with the Judicial = |
Conference, as authorized under the Administrative Conference Act of 1964
- (Public Law 88-499). Y L R R e
e et III. EXEMPTIONS FROM DISCLOSURE
Although the eight exemptions listed in subsection (c) are obviously intended
to recognize the public interest and legitimate private interest in withholding
from indiscriminate disclosure certain records and information held by Federal - ;
departments and: ‘agencies, insofar as the Treasury Department is concerned -
they are inadequate. No specification ‘of*particularfexempti_ons is capable of =
insuring the public interest in nondisclosure. - For example, under which exemp-
tion could the Government withhold its civil litigation files from adverse liti-
 gants? or its own trade secrets in the production: of inks and paper for its
currencies from counterfeiters? or itg instructions to law enforcement agents . ..
from  criminals? The answer is: Under no- exception. The Executive has
throughout our constitutional history been recognized as having the duty and
authority to determine when records and information should be protected from
~ disclosure in the “public interest:” The scope of the Executive’s duty and
‘authority should continue tobe recognized. e : i
It is attractive to think that a statute can be drafted which clearly delimits all:
of the areas which should be protected from: disclosure and then compels the
disclosure of all the rest. But no draftsman, howsoever ingenious, can realisti-
~cally hope to foresee all of the circumstances which will arise in the future or,
“indeed all of'the consequences of such a disclosure D licy even as applied to
present problems. There will always be situations arising in which the common.
consensus clearly would be that nondisclosure is in the public interest; and the
; Government should not be compelled to disclose in such circumstances merely
because a statute has not foreseen the circumstances. : &
. Bwemption: (1) —Turning to the text of the exemptions, in the first exemption
the term “national defense” should be changed to read “national security” since
“the broader term is needed, particularly in certain financial areas. In order to
protect exchange ‘stabilization fund activities which ‘help preserve the value of
" the dollar, the nondisclosure must be ‘assured of exchange stabilization arrange-
ments and reports.. These arrangements and reports may not be comprehended
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by a court to be within the term “foreign Policy” but may weli be considered
within the standard “national security,” since the insurance by executive action
of ‘the basic economic strength of the country has been stated to be in the in-
terest of national security. (See 19 u.8.c, Supp. V, 1862, a part of the Trade
Expansion Act of 1962.)

Furthermore, the requirement that an Bxecutive order be used as the mechan-
ism by which the executive branch carries out its necessary and important
functions in thig regard adds a heavy and Unnecessary burden upon the Presi-
dent and an intolerable one if the particular matter has to be Specifically iden-
tified in the order. ;

Hremption (2) —Thig exemption reduces the existing exemption for matters
“relating solely to the internal management of an agency” to matters related
“solely to internal personne] rules and practices.” It reflects the view that all
other internal management operations of the Government should be disclosed to
any person at all. But interna] operations include many matters which are of
no public interest or which should not be made readily available, as a few
examples will illustrate.

As we read the present exemption, it would not protect the Treasury Depart-
ment if it refused to detail in advance the method it intended to employ in pro-
tecting the ovement of currency from the Bureau of Engraving ang Printing to -
its own cash room in the main building, Apparently, upon de_mand, the Treas-

White House hasg g musicgl “Jamming” system with which the President can foil
attempts at electronic eavesdropping of hig telephone conversations. The arti-
cle quotes a highly placed Source as saying, “Look, if there were such a device :
it isn’t likely we would talk about it.” The proposed legislation would ap-

tion that iy «* * # specifically exempted from disclosure by statute.” The Crimi-
nal Code in 18 U.8.0. 1905 Denalizes any U.S. officer or employee who diseloses
to any extent “not authorized by law” various €numerated matters including
trade Secrets, other business operations, amount of income, profits, expenditures
and related matters, The Internal Revenue Code in 26 U.8.C. 7213 (a) and (b)
penalizes disclosure by any U.S. officer Or employee to any extent “not provided by
law” of any income information disclosed in an income return or any operations
of any business visited by him in the discharge of his duties. It is not clear
whether the first Sentence in the broposed 5 U.S.C. 22(b) is an authorization by
law to disclose information otherwise protecteq by 18 U.S.C. 1905 and 26 U.S.C.
7213 (a) and (b)—18 U.8.C. 1905 should not be destroyed. Since its enactment
in :_lS}M it has been essential to the administration of Federal laws, The pro-

is not clear how it status ag privileged or confidential ig determined. Tt should
be pointed out that the word “privilege” commonly relates to g circumstance
arising out of g relationship between,p‘ersons. It does not normally relate to the
status of the facts themselves, Thus, information given by client to his attorney,
or by a patient to hig doctor, is privileged because of the relationship between the
parties—not because of the nature of the information. If the bill means that in-
- formation obtained by the Government under a pledge of conﬁdentiality, or in-
“formation which iy tendered to the Government in confidence, should be treated
in such a way that the confidence should be respected, this should be made clear,
If it does not mean this, whatever else it meang should be made explicit,
Eaemption, (§) —This exemption for interagency or intra-agency memoran-
dums or letters dealing “solely” with law or Policy is so unrealistic as to be almost -
-useless as an exemption. Most interagency and intra-agency communications
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necessarily include facts as well as law and policy. Policy is made in the light of
facts, and even purely legal memorandums contain analyses of factual situations
which must necessarily be incorporated in the memorandums. Litigation files en-
compass law and fact inextricably. Moreover, those memorandums which deal
with factual matters should be equally protected from indiseriminate disclosure,
as they have been in the past. A factual report of a Treasury agent or informer
which may not be part of an “investigatory file” protected by exemption (7) isas
worthy of protection as a purely legal memorandum. The privilege against dis-
_closure of communications, whether dealing with fact, law, or policy, within
an agency or between agencies of Government is not only recognized and pro-
tected by the courts but supervised by them to prevent unjustified withholding.
See Kenneth Culp Davis, “Administrative Law,” volume I, sections 3.13, 8.15.
Clearly preferable would be an exemption of “eommunications between officers or
employees of the U.S. Government relating to the internal operations of the
Government, excepting communications which are solely compilations of fact not
otherwise confidential under this section.”

Eaxemption (6 ) .—The Department believes that the modifier “clearly” in this
exemption should be deleted since it seems to contemplate some unwarranted
disclosure and to encourage disclosure of personal files which until now have
been kept confidential. If any unwarranted disclosure occurs, one result may be
to expose the United States under the Federal Tofts Claims Act, 28 U.S.C. 2674,
to liability for a tortious invasion of personal privacy. See Harper and James,
«The Law of Torts,” gections 9.5-9.7. On the whole, it would be preferable sim-
ply to exempt personnel and medical files and similar private personal matters.

EBxemption (7) —The limitation on disclosure of investigatory files compiled
for law enforcement purposes is interpreted to mean that private parties cannot
obtain information from such files except in the context of discovery proceedings
in litigation as now provided by law. But the bill does not make this clear, as
it should. Anything less than such protection for Crl inal investigations would
disrupt law enforcement, expose informers to reprisals, and harm innocent cit-
izens. - However, more than this protection is needed both ‘with respect to law
enforcement and to the investigation of ¢ivil matters which should be kept con-
fidential until the responsible agency. has reached a decision.

. With respect to the investigation of crime, effective law enforcement requires
withholding from jndiscriminate disclosure the overall plans, procedures, and
instructions of Government agencies on law enforcement matters as, for example,
in «connection with the organized crime drive. It should also be apparent that
the investigation by an agency, in other than ceriminal matters, of appropriate
means to carry outa statutory responsibility may also need to be withheld from
indiscriminate disclosure until the investigation culminates in‘a final decision,
such as a report to Congress. One clear example of this is the investigation by
the Treasury of the most practical and appropriate changes in the silver content
of eoinage to be recommended to Congress. As pointed out in connection with
exemption (5), these internal matters would not be protected under that exemp-
tion since they necessarily deal with factual problems. :

- Hwemption (8).—The Treasury Department considers this exemption neces-
sary.

1IV. REPEAL OF INCONSISTENT PROVISIONS

Section 2 of the House pills repeals all laws or parts of laws jnconsistent with
the requirement that every agency make all of its records promptly available
to any person, except records or information within the eight enumerated exemp-
tions. But the instant repeal of such laws might throw doubt on the continuing
validity of regulations on disclosure of national defense and foreign policy mat-
ters until further Executive orders and guidelines could be issued. Also a gen-
eral repealer is often uncertain in its effect until after litigation. Therefore, it is
the Department’s view that no amendment of section 3 of the APA should apply
until after a reasonable period of adjustment and that, in the interest of clarity
and to preclude any future misunderstanding, the provisions and parts of provi-
sions repealed should be explicitly jndicated in a repeal provision.
Conclusion.—It should be stressed that the foregoing discussion of the provi-
sions of the legislation should not be taken as suggesting that if the deficiencies
which are pointed out are remedied, the bills would then be acceptable. Our
pasic position is that the discretion of the Executive must, in the last analysis,
continue to exist. The President, charged as he is by the Constitution with
" the duty of proper enforcement of the laws, cannot have his constitutional duties
curtailed by legislation which would substitute another judgment for his.
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RepLy FroMm Aronmic Exerey Commission

U.8. AToM1Cc ENERGY CoMMISSION,
Washington, D.C., May 6, 1965.
Hon. JorN E. Moss,
Chairman, Subcommittee on Foreign Operations and Government Operations,
Committee on Government Operations, House of Representatives.

DEAR MR. Moss: Thank you for your letter of March 25, 1965, requesting the
comments of the Atomic Energy Commission on H.R. 5012, a bill to amend sec-
tion 161 of the Revised Statutes with respect to the authority of Federal officers
and agencies to withhold information and limit the availability of records,

The Commission is in Sympathy with the underlying policy of the bill in favor
of full availability of information to the general public, but believes that its adop-
- tion in its present form might create problems in the Commission’s performance
of its statutory duties.

The bill would in effect amend section 3(ce) of the Administrative Procedure
Act, 5 U.S.C. 1001, We believe that it is more appropriate that any modification
of section 3(c) be accomplished by an amendment of the Administrative Proce-
dure Act.

The bill. would deprive agencies of the authority under section 3(e). to hold
information confidential, “for good cause found,” bursuant to declared and Jjusti-
fiable agency DPolicy. The areas of exemption as enumerated in the bill are.in our
view too narrow and specific to permit the Commission, with ity diverse functions,
to perform its various statutory duties effectively, Some of the categories of in-

brepared as part of the adjudicatory process ; information on unclassified patent
applications, contracts, and selection of contractors in advance of formal an-
nouncement, and other information which might assist a' person to benefit im-
properly from a Commission brogram ; and information withheld selectively from
foreign nations in the overall interest of the United States in order to achieve more
favorable information exchange arrangements with other countries, and withheld
bursuant to agreements with other countries. Possibly some information within
these categories could be construed as falling within the areas of exemption
enumerated in the bill. :

We note that the bill would permit suit in any district court even by citizeng or
residents of foreign countries, We note also that the bill would afford no protec-
tion for information which has been given to an agency with the understanding
that it would be treated confidentially.

Appendix A, which ig attached, explains our comments in greater detail. For
your convenience, I am also enclosing a copy of part 9 of our regulations.

' The Bureau of the Budget has no objection to the submission of these comments
from the standpoint of the administration’s program.
Cordially, :
Dr. GLENN T, SEABORG,
Chairman.
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APPENDIX A

COMMENTS OF THE ATOMIC ENERGY COMMISSION ON H.R. 5012, A BILL TO AMEND
SECTION 161 OF THE REVISED STATUTES WITH -RESPECT TO THE AUTHORITY OF
FEDERAL OFFICERS AND AGENCIES TO WITHHOLD INFORMATION AND LIMIT THE
AVAILABILITY OF RECORDS

As we understand this bill, it .would retain in section 161 of the Revised
Statutes the present general authorization of departmental regulations-governing
the conduct of the various departments. It would delete the present second
sentence of section 161, which was added by Public Law 85-619 (72 Stat. b47),
effective August 12, 1958, and which provides : “This section does not authorize
withholding information from the public or limiting the availability of records
to the public.” !

That sentence would be replaced by new paragraphs (b) and (¢) which would
govern not merely “departments,” as does the present section 161, but would
apply to all “agencies” as defined in: the new paragraph (b).

The proposed paragraph (b) -of section 161 of the Revised Statutes would re-
quire that every agency, in accordance with published rules, “make all its records
promptly available to any person.” The district court of the United States in
which the plaintiff resides or has his principal place of business, or in which the
records in question are situated, would be given jurisdiction to require the pro-
duction of withheld records and {nformation. 'The burden would be on the agency
to sustain its action. Such proceedings would be given priority over all other
cases “except as to those causes which the court deems of greater importance,”
and would be “expedited in every way.” Under the proposed paragraph (c), it
would ‘be provided that the section does not authorize withholding information
except: (1) As required by Pxecutive order in the interest of the national defense
or foreign policy; (2) related solely to internal personnel practices ; (3) specifi-
cally exempted from disclosure. by statute ; (4) trade secrets and privileged com-
mercial and financial information obtained from the public; (5) intraagency and
interagency communications, dealing solely with matters of law or policy; (6)
documents the disclosure of which would constitute an unwarranted invasion of
privacy; (7) investigatory files compiled for law enforcement purposes, except
as available to'a private party ; and (8) certain documents concerning the regula-
tion of financial institutions.

We note that except for the definition of “agency,” which is slightly different,
the proposed paragraph (b) is identical with subsection 8(c) of the current
S. 1336, a bill “To amend the Administrative Procedure Act, and for other pur-
poses.” - §. 1336, as you know, is a proposed comprehensive revision of the Ad-
ministrative Procedure Act of 1946, 5 U.8.C. section 1001 et. seq., and the excep-
tions enumerated in the proposed paragraph (c) of H.R. 5012 are identical with
those enumerated in paragraph 3(e) of S. 1836. We note also that under sec-
tion 2 of H.R. 5012 all laws inconsistent with the proposed amendments would be
repealed by the enactment of the bill.

The Atomic Energy Commission i in sympathy with the underlying policy
of the bill in favor of full availability of information to the general public, but
believes that its adoption in its present form would constitute a serious impedi-
ment to the Commission’s performance of its statutory duties. ;

The Atomic Energy Commission was established by the Atomic Energy Act of
1946 (60 Stat. 755; 42 U.S.C. 1801 et seq.) as amended by the Atomic Energy
‘Act of 1954 (42 U.8.C. 2011 et seq.).

The programs authorized by the 1954 act with respect to atomic energy are pro-
grams: To conduct and assist research and development ; to disseminate unclassi-
fied scientific and technical information, and to control the dissemination and
declagsification of restricted data as defined in the act; to control the possession,
use and production of atomic energy and special nuclear material; to encour-
age widespread use of atomic energy for peaceful purposes; to engage in inter-
national cooperation in order to promote the common defense and make available
to cooperating nations the benefits of peaceful applications of atomic energy ; and
to conduct a program of administration consistent with the foregoing policies,
and programs which will enable the Congress to be currently informed so as to
take further appropriate legislative action. A considerable portion of the Com-

- mission’s activities is concerned with the development and production of atomic
weapons. ) .

In addition to administrative and executive functions of the: Commigsion con-
Jueted under the General Manager, and licensing and other regulatory functions
under the Director of Regulation, the Commission conducts the following types of
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adjudication on the record. Each of these ig subject to review by the Commis-

sion, except for ‘decisions of the Board of “Contract Appeals and for security

clearance determinations, . :
(@) Licensing of production and utilization ‘facilities (principally reactors),

including constructionpermits and operating licenses, under 42 U.8.C. 2131-2140,

%31{-12239; the hearings usually being conducted by atomic safety and licensing
ards. :

(b) Licensing of Source, byproduct and special nucléar material, under 42
U.8.C. 2073, 2077, 2092, 2093, 2111, 2112, 2231, and 2239, in broceedings usually
heard by hearing examiners, : :

(e) Modification, Suspension, or revocation of licenses, under 42 U.S.C. 2231,
2236, and 2239; the broceedings usually being conducted by hearing examiners.

(@) Applications for Jjust compensation for inventions or discoveries useful in
nuclear weapons, or for awards for inventions or discoveries useful in producing
or utilizing atomic energy, under 42 U.S.C. 21812188, 2223 and 2239 and 85
U.S.C. 183 and 188, in Droceedings heard by the Patent Compensation Board.

(e) Personnel security hearings under 42 U.8.C. 2201, conducted by personnel
Security boards which make recommendations.to the General Manager. ;

(7) Appeals from decisiong of contracting officers under the disputes articles
of contracts, in broceedings conducted by the Board of Contract Appeals or in
certain cases by hearing examiners, )

(9) Hearings held upon termination of, or refusal to grant or to continue,
Federal financial assistance pursuant to Title VI of the Civil Righty Act of 1964
(42 U.8.C. 20004). .

Your ‘subcommittee is respectfully invited to consider in this connection the
more detailed discussion of the Commission’s responsibilities as given in. my
letter of March 15, 1965, discussing the Commission’s compliance with Section 3
of the Administrative Procedure Act. T believe that it is proper, however, to
note specifically certain of the Commission’s policies and Dractices. ’

Section 8 of the Administrative ‘Procedure Act, 5 U.S.C. 1002, is made ap-

in the Atomic Energy Act, sections 11(h) and 11(w) (42 U.S.C. 2014 (h) (w)).

" Under the Commission’s regulations, 10 CFR part 9, “Public Records,” a wide
variety of documents is included in the bublie records of the Commission, = A copy
of part 9 is attached for your information. The following categories are ex-

party, for good reason as determined according to section 2,790 (b)  (see below) ;

(b) Documents relating to personnel matters and medical and other personal
information, which in the interest of personal privacy ‘are not normally made
bublic;

(¢) Intraagency and interagency communications, including memorandums, re-
ports, correspondence, and staff bapers prepared by members of the Commission,
AEC bersonnel, or any other Government agency for use within the executive
branch of the Government ;

(d) Transecripts or other records of Commisgion mneetings except those which
constitute public hearings; . : ;

(e) Correspondenee between the AEC and any foreign government 3

(7). Records and reports of investigations 4 .

(9) Documents classified as restricted data under the Atomic Energy Act of
1954 or classified under Executive Order No. 10501 (except that documents clas.
sified as restricted data which would otherwise be public records will be made
available to Members of Congress upon. authorization by the Commission, and
to persons authorized under access permits issued pursuant to part 25 to the
extent so authorized) ; : Ji

(h) Correspondence received in confidence by the Commission relating to an
alleged or possible violation of any statute, rule, regulation, order, license, or
permit ; - .

committee concerned, or (2) correspondence regarding the issuance, denial,

amendment, transfer, renewal, modification, suspension, or revocation of a license

45-218—65-—pt. 1-—__1¢
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(j) Any other document involving matters of internal agency management ;
(%) Names of individuals who have received exposure to radiation.

Part 9 is by its terms applicable to proceedings under Part 2: Rules of Prac-
tice and Part 25: Permits for Access to Restricted Data, of the Commission’s
rules and regulations. It is the Commission’s practice to apply the criteria
of part 9 to the disclosure of information in other circumstances. You will note
that in certain cases under 10 CFR 9.7, disclosure of documents held confiden-
tial under section 9.4 may be authorized pursuant to subpena or, as required,
to other governmental personnel.

We believe that the adoption of H.R. 5012 would be unfortunate, particularly
in view of the explicit terms of section 2 repealing all laws inconsistent with
the proposed amendment. Its effect would be to amend the existing terms of
section 3(c) of the Administrative Procedure Act, and we believe that it is
more appropriate that any modification of section 3(e) be accomplished by an
amendment of the Administrative Procedure Act.

The effect of the bill would be to deprive agencies of the authority, granted
by section 3(c) of the Administrative Procedure Act, to hold information con-
fidential “for good cause found,” ‘and would permit them to withhold from
public inspection only records in the limited categories enumerated in the bill.
These areas of exemption are in our judgment too Narrow to permit an agency
such as the Atomic Energy Commission, with its diverse functions, to perform its
various statutory duties effectively. :

Section 9.4 of the Commission’s regulations, enumerating the categories in
which information may be withheld, corresponds to a considerable extent with
the exceptions in H.R. 5012. We believe that section 9.4 of our regulations is
convincing evidence of the Commission’s agreement with the basic objectives of
the bill, and consider that section 9.4 has gone as far in that direction as is con-
sistent with the Commission’s performance of its duties. The bill does not leave
room, as we believe it should, for the effectuation of declared and justifiable
agency policy as a proper basis for withholding information.

While it may be useful to enumerate specific categories of documents to be
excluded from records available to the public, it is of primary importance
that, considering the diversity of functions of various agencies, particular
agencies be given discretion to exclude documents which, in their informed

judgement, should be held confidential even though they do not fall within one
of the enumerated classes. Itis, therefore, important that, even if such cate-
gories are enumerated, there continue to be such a provision as now exists in
section 3(e) of the ‘Administrative Procedure Act, permitting an agency to
withhold from publication “information held confidential for good cause found.”
Such a course would permit the enumerated categories to furnish a guide for
agency discretion, but would permit due regard for the flexibility necessary for
the proper operation of individual agencies.

The wisdom of retaining statutory authority in an ‘agency to withhold infor-
mation held confidential for good cause found, rather than attempting to enun-
ciate exhaustively the caftegories to be kept confidential, is illustrated by the
provision of' the Commission’s regulations in section. 9.4(k) that the names of
persons exposed to radiation are not to be disclosed.

It is not entirely clear that such information would fall wilthin the sixth pro-
posed exemption in the bill, covering personnel and medical files and similar
matters, the disclosure of which would constitute a clearly unwarranted invasion
of personal privacy. But we believe that there would be general agreement
that such an exception, which like others in section 9.4 is for the benefit of the
person affected, is highly consistent with the public inte: .

The bill would open up the possibility that anyone at all, including competi-
tors of 'a firm which has furnished information, could bring suit in a distant
court to compel the disclosure of such information. It would not even be Te-
quired that the complainant be a citizen or resident of the United States. The
firm which had furnished the information would presumably have the right to
intervene in the suit as an interested party. In view of the nature of ‘a good
deal of the information in the hands of the Commission, even such ‘as is not
classified as “defense information” or “restricted data,” we feel that it is far
more consistent with the public interest to leave such disclosure to the informed
judgment of the agency under published rules such as part 9.

In the area 'of business confidential information, as was pointed out in my
letter of March 15, 1965, the Atomic Energy Commission complies with 18 U.8.C.
1905, which provides:
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“Whoever, being an officer or employee of the United States or of any depart-
ment or agency thereof, publishes, divulges, discloses, or makes known in any
nanner or toany extent not authorized by law any information coming to him
in the course of hig employment or official duties or by reason of any examina-
tion or investigation made by, or return, report or record made to or filed with,
such department or agency or officer or employee thereof, which information
concerns or relates to ithe trade secrets, processes, operations, style of work, or
apparatus, or to the identity, confidential statistical data, amount or source of any
income, profits, losses, or expenditures of any person, firm, partnership, corpora-
tion, or association ; or permits any income return or copy thereof or any book

The proposed exception in H.R. 5012 for “trade secrets and commercial or
financial infox:mwtion obtained from the public and privileged or confidential”

than 18 U.S.C. 1905 and may be considered to be dilf'erent in scope. 18 U.S.C.
1905 appears to be a “specific exemption from disclosure by statute,” and there
is no obvious indication in section 2 of H.R. 5012 of an intention to repeal it.

" sibility of confusion. The faect that Government employees are subject to crim-

inal penalties under 18 U.8.C. 1905 suggests that the relation between that statute
and the bill should be clarified.

Moreover, the Commission often receives in confidence from educational and
other nonprofit institutions information which is not trade secrets or commercial
or financial information, but which, as in the case of the ideas of investigators for
research projects, should be granted similar protection.

We note that the bill would not provide any exception for minutes of Commis-
sion meetings, and it might be argued that under the terms of the bill meetings
of the Commission which did not happen to deal with matters required by Execu-
tive order to be kept secret in the interest of national defense or foreign security
would be available to anyone. There may be grave doubt whether such minutes
would fall within the exemption of “memoranda or letters dealing solely with
matters of law or policy”, and we believe that making such minutes matters of
public record would seriously hamper the Commission’s’ performance of its
diverse and important responsibilities.

As another example of the inadequacy of the exceptions enumerated in the bill,
it might be argued that confidential memorandums and reports prepared as part
of the adjudicatory brocess, and circulated only among Commissioners and other
bersonnel having adjudicatory duties, would also ‘become matters of public
record. We believe that the areas of exempted documents should include, as did
8. 1666 of the 88th ‘Congress (a bill to amend sec. 3 of the Administrative Pro-
cedure Act), a category .of internal memorandums relating to the consideration
and disposition of adj udicatory and rulemaking matters.

One other class of documents which the Commission properly refrains from
disclosing, and which might arguably be required to be disclosed under the bill,
includes those enumerated in ARG manual, chapter 2104, discussed in my letter
of March 15, 1965, ; )

In addition to staff bapers submitted to the Commission for consideration,
chapter 2104 includes unclassified patent applications not yet released ; informa-
tion concerning bills of material, time schedules, anticipated requirements; new
sites and selection of contractors in advance of formal announcement, or any

Commission program ; and lists of disqualified bidders and ineligible contrac-
tors. We believe that ‘these exceptions are necessary to the proper performance
of the Commission’s statutory duties.

The bill does not take into account the necessity for an agency such as the
Commission to withhold Selectively information in the overall interest of the
United States in order to achieve more favorable arrangements with other coun-
tries. For example, the Commission can save significant funds and accelerate
its techniecal brogram by entering into information exchange arrangements with
advanced nations under which certain unclassified technical information is pro-
vided in' exchange for comparable data from other countries. The negotiation
of such arrangements would become much more difficult, if not impossible, if the
Commission were required to disclose all its technological information “to any
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[foreign] person” without reciprocal benefits. As a related point, the Commis-

sion has established internal procedures governing the dissemination to foreign
nations of unclassified published and unpublished AEC technical information..
Under these procedures unusual requests from foreign:nations; e.g., for -large
collections of ‘engineering drawings on nuclear. reactors, chemical processing
plants, etc., are subject to careful examination, while the same information is
not withheld from interested domestic parties.. Under H.R. 5012, it would appear
that such information is to be made available to anyone, since it.is presumably
not covered by the first exception, dealing with “foreign policy.”

“In the case 0f certain of our exchange programs, we have agreed with the
cooperating nations that some categories of information we receive from them,

—although unclassified, will be given only limited distribution by the Commission.
The language of the bill does not make it clear that it would permit continuation
of such arrangements. ?

We believe that a question is raised by the word “golely,” as it occurs in the
gecond and fifth exceptions. A serious question of interpretation might arise if -
a court should be called upon to consider whether a document relates “solely” to
the subjects discussed in those ‘sections—internal personnel rules and practices,
matters of law or policy. In view of the fact that the question whether a docu-
ment falls within the excepted classes would be decided by litigation, we think

- that such language is especially troublesomnme.

The exceptions for records and reports of investigation should not apply “to
the extent available by law to a private party.” We believe that the quoted
language should be clarified and an objective standard enunciated in the bill
itself, especially since an order directing the disclosure of information might
lead to irreversible prejudice to the public interest. 5

Reery From Civin ArroNavTICS BOARD

CIvIL AERONAUTICS BOARD,
Washington, D.C., March 12, 1965.
Hon. WiLLiaM L. DAwsoN,
Chairman, Commitiee on Government Operations,
House of Representatives. :

DesR MR, CEAIRMAN : This is in reply to your request for reports on-H.R. 5012
through H.R. 5021, H.R. 5237, H.R. 5406, H.R. 55620, and H.R. 5583, bills “To
amend section 161 of the Revised Statutes with respect to the authority of Fed-
eral oﬂigers and agencies to withhold information and limit the availability of
records.

The proposed legislation would require every agency of the Federal Govern-
ment to make all its records available to the public, except for those in specified
categories. Persons denied access to records would be entitled to seek an order
from a Federal district court convenient to them requiring the production of the
records with the burden of proof to. justify withholding being placed on the
agency involved. : e

It appears from statements made in support of the legislation when' it was
introduced that it is based on.S. 1666, 88th Congress, a bill amending the Ad- .
ministrative Procedure Act. The Board is gratified that a number of provisions
contained in S. 1666 to which it objected in a report to the Senate Committee on
the Judiciary on October 23,1963, have not been incorporated in the legislation,
and that the scope of the provisions exempting materials from disclosure has
been broadened. At the same time, however, the Board is concerned as to the
effect of some of the provisions on its policies and procedures. ]

Before discussing these provisions, the Board wishes to point out that it
recognizes the overall desirablity ‘of making factual information available to
the public to the fullest extent consistent with the effective discharge of the
public business and the private rights of the persons from whom the information
is obtained: In furtherance of this objective, the Board attempts to make
factual information in its possession available to private persons to the fullest
possible extent. Thus, the Board makes factual information relating to aircraft
accidents available for the use of private litigants when it cannot be obtained
from other sources. The Board also makes available various statistical and
other information relating to air carriers, and section 1103 of the Federal
Aviation Act (49 U.8.C. 1508) specifies that most of the matters filed with.the
Board by air carriers and other. persons be treated as public records: Conge':
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quently; there ig little in the way- of factual information which is not now avail-
able to the public. Indeed, the Board is not aware of any complaints concerning
its present informationa) Dolicies with respect to basic factual matters. :

- Turning to the provisions of the legislation, the Board assumes that the
exemption from disclosure covering matters “ pecifically exempted * * x by
statute” would be applicable to its procedures under sections 902 (f) (divulging
of information), 1001 (conduct of broceedings) and 1104 (withholding of in.

letters dealing solely with matters of law or policy”; the Board believes that
there are documents of thig nature not restricted to matters of “law or policy”
which should .not be disclosed to the public since many of them contain staff
views and Técommendations. It hag long been recognized that the disclosure
of internal governmental materials containing staff views and recommendations
tends to destroy candor in Presentation contrary to the Dublic interest, and the
courts have accorded a qualified public Policy privilege to such materials for thig
reason. See Kaiser Aluminum & Chemical Corp. v. United States, 157 F. Supp.
939.  As there stated by Mr. Justice Reed (at pp. 945-946) :

“Free and open comments on the advantages-and disadvantages of g proposed
course of governmental management would be adversely affected if the eivil
servant or executive assistant were compelled by publicity to bear the blame for
€rrors or bad judgment broperly chargeable to the responsible individual with
bower to decide and act, Government from its nature has necessarily been
granted a certain freedom from control beyond that given the citizen. ‘It ig
txfjue nthat it now submits itself to suit but it must retain privileges for the good
or-all.

“There is a public Dpolicy involved in this claim of privilege for thig advisory
opinion—the policy of open, frank discussion between subordinate and
chief * * x»

The Board also believes that exempting from disclosure only “investigatory
files compiled for law enforcement purposes” could impede and hamper the dig-
charge of certain of its important functions. Although investigatory files de-
veloped in discharge of the Board’s responsibility under section 701 (e) of the act
(49 U.S.C. 1441 (e)) for ascertaining the cause of aircraft accidents, and making
Trecommendationg designed to avoid future such accidents, are not compiled for
“law enforcement burposes,” such files contain staff views and Statements, Thus,
the opening up of. these files would be contrary to the public interest ag well as
impede the discharge of the Board’s responsibilities in thig area.

The Board further believes that DPermitting persong desiring access to records
to select the Jjudicial district most convenient to them for production of the
records, rather than the distriet in which the records are located, could impose
4 severe administrative burden on it. In addition to the time and expense that
would be required for travel by the Board’s employees to numeroug points
throughout the country, substantial costs: and inconvenience would be incurred
by shipment of voluminous records to such points;

Despite the fact that H.R. 5012 anq the related billg constitute improvement
over 8. 1666; the Board is opposed to their enactment because it believes that itg
existing policies angd Procedures adequately provide the public with factual in-
formation, and because of the undesirable effects of certain provisiong of the bills
on the discharge of ity funhctions, : ;
.., The Board has been advised by the Bureay of the Budget that there is no objec-

tion to the submission of this report from the standpoint of the administration’s

For the Civil Aeronautics Board :
7 Harorp R, SANDERSON, Secretary.

Repry From Crvir Servios Commission

U.S. C1viL. Smrvick CoMMIssION,
g Waahington, D.C., March 11, 1965.
Hon. Wirriam I, Dawson,
Chairman, Committee on Government Operations, House of Representatives.

. DEAR MR. CHAIRMAN : This iy in further reply to your letters of February 19,
1965, February 24, 1965, February 26, 1965, and March 2, 1965, requesting the
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Commission’s views on H.R. 5012 through 5021, H.R. 5237, H.R. 5406, H.R. 5520,
and H.R. 5583, identical bills to amend section 161 of the Revised Statutes with
respect to the authority of Federal officers and agencies to withhold information
and limit the availability of records.

These identical bills would amend section 161 of the Revised Statutes (5
U.8.C. 22). Subsection (a) repeats present law. Subsection (b) requires every
Federal agency, except Congress and the Courts, to make its records promptly
available to any person and authorizes recourse to the district courts to enforce
this right. Subsection (c¢) provides certain exceptions under which an agency
could withhold information from the public or limit the availability of its records.

The following are the excepted matters that are particularly of interest to
the Commission :

(1) Specifically required by Executive order to be kept secret in the interest
of the national defense or foreign policy; : . )

(2) Related solely to the internal personnel rules and practices of any agency ;
. (5) Inter-agency Or intra-agency memorandums or letters dealing solely with
matters of law or policy; -~ . ; ;

(6) Personnel and medical files and similar matters, the disclosure of which
would constitute a clearly unwarranted jnvasion of personal privacy;

(7) Investigatory files comp‘led for law enforcement purposes except to the
extent available by law to a private party. Soai

We would interpret the exception No. (2) as exempting matters relating solely
to the internal personnel rules and practices of the Federal Government as a
whole. This is congistent with the interpretation by the Department of Justice
of similar language appearing in the Administrative Proceudre ‘Act.

The Civil Service Commission does not object to the enactment of the provi-
sions contained in the identical bills listed above. ;

The Bureau of the Budget advises that from the standpoint of the Administra-
tion’s program there is no objection to the submission of this report. i

By direction of the Commission :

Sincerely yours, o
: JorN W.Macy, Jr., Chairman.

m—

Repry From FEDERAL AVIATION AGENCY

FEDERAL AVIATION AGENCY,
Washington, D.C., M arch 11, 1965.
Hon. WirLiaM L, DAWSON, ;
Ohairman, Committee on Government Operations, House of Representatives.

DEAR MR. CHAIRMAN $ This is-in reply to your request for the views of this

~ Agency with respect to H.R: 5012 through 5021, 5237, 5408, 5520, and 5588, iden-
tical bills to amend section 161 of the Revised Statutes with respect to the au- -
thority of Federal officers and . agencies to withhold information and limit the
availability of records. :
. The provisions of this bill raise & number of basic questions concerning the
availability of Agency records and documents. The existing statute defining
availability of Agency records, the Administrative Procedure Act, provides that
only “matters of official - record” need be made available only to “persons prop-
erly and directly concerned” and that even these documents may be held con-
fidential “for good cause found,” The three quoted limitations operate to give
agencies needed discretion ag'to what may be withheld. All three of the limita-
tions are omitted from H.R. 5012. In addition, a judicial procedure for com-
pelling disclosure is provided which begins with the presumption that the Agency
has improperly withheld the information sought-—a presumption which the
‘Agency must overcome to vindicate its nondisclosure.

If a statutory change respecting availability of agency records and documents
is thought desirable, the statute ought to be clear that only factual material
need be made available. We suggest the word «factual” be inserted before the
word “records” on page 2, line 3, of H.R. 5012. On the same point, the eight
exceptions listed in the proposed section 161(c) are essential as they include
those matters for which there is no legitimate disclosure need. |,

‘We oppose the provisions in the proposed section 161(b) following the first
sentence in that section, which grant broad authority to district courts to compel
disclosure of agency materials. The undérlying issue here is where discretion
should lie to decide what matters are properly withheld.  The existing statute
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places that discretion in the agencies. H.R. 5012 would in large measure place
the discretion in the Federal district court. 1t is our belief that agencies are in
a better position to .determine the precise consequences of releasing a given
document and for that reason should retain initial discretion to decide what
should be disclosed, Placing this diseretion in the courts can only be justified . -
by a clear showing that agenices are abusing their powers. It has not been our
experience that such a charge has been or could be made. In view of the
urden which will without question be Placed on the courts by this proposal,
and in view of the facility the proposal affords for unreasonable, dilatory and
harassing requests, we would hope no shift of diseretion would be made that
i% not founded on g well-documented cage that  the existing system is being
- abused. T : ek
The Bureau of the Budget has advised that there is no' objection from the
standpoint of the administration’s program: to the submission of ‘this report
to your committee; : o )
Sincerely, )
N. B. Haragy, Administrator.

RepLy From Frperar CoMmUNICATIONS Commissron

FeDERAL CoMMUNICATIONS CoMMISSION,
- . Washington, D.c., April 2, 1965.
Hon, Wrrriam I, Dawson,

Ohairman, Committee on Government Operations,
House of Representatives, : ; :
DeAR MR, OCHAIRMAN : This is in reply to your request-seeking this Commis-
sion’s comments on H.R. 5012 to H.R. 5021, inclusive, and H.R. 5237, H.R.
5406, H.R. 5520, H.R. 5583, and H.R. 6172, identical bills to -amend section 161
of the Revised ‘Statutes with respect to the authority of Federal officers. and
agencies to withhold information and limit the availability of records
Enclosed please find coples of our comments on these bills. We are advised
by the Bureau of the Budget that from the standpoint of the administration’s
program there is no objection to the Presentation of thig report to your

B. Wirriam HENRY, Chairman.

COMMENTS OF THE FrpERAL COMMUNICATIONS CdM,Mlsszfoﬁle H.R. 5012 7o H.R.
5021, INoLUSIVE, AND H.R. 5237, H.R. 5406, H.R. 5520, H.R. 5583, axp H.R.
6172, IDENTIOAL Brirs To AMEND SECTION 161 OF THE REVISED SraTuTEs Wrra

RESPECT TO THE AUTHORITY OF FEDERAL OFFicERS AND AGENOCIES To WITHHOLD

INFORMATION AND LimIT THE AVATLABILITY oF RECORDS

Bills HR. 5012, et al, would amend section 161 of the Revised Statutes

(56 U.8.C. 22) with respect to the authority of Federal officers and agencies to

withhold information and limit the availability of records. The bills provide,

with eight specific exceptions, that every agency shall publish rules making “all

its records promptly available to any person.” They further provide for an

action in a district court to require the agency to produce records improperly
a ‘ L

The bagic statutory provision édverning the availability of dommiséioﬁfr rec:
‘ords is section 3(¢) of the Administrative Procedure Act (5 U.8.C. 1002(c) ),

That section DProvides: “Save ag otherwise required by statute, matters of
official record shall in -accordance with published rule be made available to

1 The eight areas in which an agency may withhold information from the gublic, or limit
the availability of records to. the public, are matters that are “(1) Specifically required
by Hxecutive order to be kept secret in the interest of the national defense or foreign
Dolicy; (2) related solely to the internal bersonnel rules and bractices of any agency ;
(8). specifically exempted from disclogure by statute ; (4) trade secrets and commercial or

d g bl privileged or- confidential; (5) inter-
agency or intra-agency memorandums or letters dealing’ solely with matters of law or i)olicy ;
(6) personnel ang medical files and similar matters the ‘disclosure of which would con-
stitute a clearly unwarranted invasion of personal priyapg; %7)‘ Investigatory fileg compiled
or law enforcement purposes except to the extent available by law to a private party : and
(8) contained in or related to examination, operatinf, or condition reports brepared by, or
on behalf of, or for the use of any agency responsible for the regulation or supervision of
finaneial institutions.” . )
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persons properly and directly concerned exeept information held confidential
for good cause found.” Section 4(j) of the Communications Act further provides
in pertinent part: “* * * Tyery vote and official act of the Commission shall
be entered of record, and its proceedings shall be public upon the request of
any party interested. The Commission is authorized to withhold publication
of ‘Tecords or proceedings containing secret information affecting the national
defense.” . Sections: 213 (f) and 412 of the Communications Act, (47 US.C.
213(f) and 412), give the Commission discretion to withhold specific types of
jnformation. = . . . i ' L e i
The Commission has published rules and regulations which specify which of
its records are open to public inspection and which are ordinarily not for public
disclosure (sec. 0.417, 47 CFR 0.417). - A copy of these rules is attached. . This
section of the rules also gpecifies procedureswher,eb'y interested patrties may, at
the Commission’s .discretion, gain access to. those records not ordinarily avail-
able for public inspection. 5 : i S
The Commission agrees with the underlying purpose of these bills—that agen-
cies should operate publicly. Section 2 of these bills would repeal. all “laws
or parts of laws inconsistent with the amendment made by the first section of
this Act.” Among the laws which would be affected is subsection 3(c) of ‘the
Administrative Procedure Act, 5 U.8.0. 1002(¢), which permits matters of offi-

. cial record to be held confidential for good cause found.  We believe that the

general standard of subsection 3(c) has worked well, and that the Commision.

has fairly complied with it. However, should Congress find it desirable to enact
legislation along the lines of H.R. 5012, this Commission does not anticipate any
_particular difficulty in administering a more" specific statute. 'We do oppose
certain features of the proposals in H.R. 5012 and should like to comment on
these particular points. g o :

By requiring every agency to make all of its records, except those containing
eight specified categories of information, promptly available: to any person, and
by repealing all laws inconsistent with this requirement, these bills would sub-

stantially enlarge the categories of ‘material and records ‘which would be open g

to the public. We pelieve that the bills go too far in this direction.
‘First, we believe that in the absence of ‘good'daus;e_shbwnﬂ,‘it is sound public
policy to exclude from public insp tion matbers prepared by agency personnel
for use within the agency, such as memorandums and reports, as well as inter-
agency memorandums, letters, and reports of investigations. (See generally,
“Attorney General’s Manual on the Administrative Procedure Act,” pp. 24-26.)
Subsection. (¢) (), exempting from disclosure “interagency ‘or intra-agency
memorandums or letters dealing solely with matters of law or policy,” would be
difficult to interpret and would not protect all intra-agency memorandums. Most
intra-agency memqrandums'of necessity deal with both facts and law or policy.

Furthermore, subject to provisions of law governing separation ‘of functions

. (§5(c) of the ‘Administrative Procedure Act; §409(c)(1) ‘of the Communica- -
“tions Act), the Commission should be able to receive memorandums and working
papers from the staff without the need for disclosing such working papers. It

“is important to the effective functioning of the Commission that members of its
staff who are called upon for advice and assistance may respond upon a confi-
dential'ba'sis. If staff memorandums are to be examined almost routinely outside
the Commission, staff advice and suggestions will ineyitably be inbibited. We
stress that our position is not premised on any desire to permit agencies to
decide cases upon extraneous or incorrect bases (indeed, we must set out the
factual and legal bases of all our actions ‘and these bases are subject to review

by the courts). Rather, our aim here is simply to permit the most effective

and full exchange between ‘the agency members and their staff—the very same
type of exchange permitted, for example, between judges and their staffs. !
Finally, we point. out that the same considerations apply to correspondence
and memorandums exchanged with the executive branch (e.g., the Bureau of the
Budget) or with other agencies (e.g., the Fe eral Trade Commission): v
“Furthermore, the effect of the provisions of H.R. 5012 regarding secret matter
is unclear to us. Under ‘section 4(j) of the Communications Act, 47 U.8.C.
154 (j), the Commission “is authorized to. withhold publication of records or
proceedings containing secret information affecting the national defense.”  See
also section 3 of the ‘Administrative Procedure Act, 5 U.S.C. 1002. A Commis-
sion rule promulgated pursuant to that authority currently provides that maps
showing the exact location of'submarine'cables'shall,,not be open to public inspec-
tion (Commission rules, sec. 0.417, 47 CFR 0.417).  Items on the Commisgion’s




ause they contai ;i :
We believe that subsection (c) (8) of H.R. 5012 providing an exemption for
matter “speciﬁcally;exempted,from disclosure by statute” would be interpreted
~ to includ  section 4(j) of the Communications Act, However, the Dbrovision of
section (e) ( 1) of H.R. 5012 for an Executive order relating to secret matter

-might be deemed to repeal section 4(j) in light of the repeal provisions of see-

tion 2 of H.R. 5012, This question should be ‘clarified so that the Commission’s

bresent authority under section 4.(j) is retained, particularly since it is unclear

whether a general Executive order Or a series of particularized ones is con-
ed.

Subsection ‘( ¢)(4) of the bills recognizes the necessity of protecting the con-
fidentiality- of trade secrets and “commercial or financial information” obtained
by the agency from the public and “privileged or confidential.” = The Commis-
sion receives information, which by rule is not available to the public, pertaining
to such matters as reports, contracts, maps, ete., in connection with the valua-
tion of common carrier property (47 U.S.C. 213)'; contracts relating to foreign

tain technical data ‘furnished the Commission by manufacturers of radio rve-
ceivers  (Commission rules; sec. 0.417, 47 OFR 0.417). We believe it would be
undesirable ‘to make all -of this_information automatically available to any per-
Son, rather than retaining the Commission’s bresent discretion. It is not clear,
however, whether the phrase “commercial or financial information obtained
from the public and privileged or confidential”’ [emphasis s pplied]  is: broad
enough to include all of the above-described information. . ;

We are also concerned with the meaning of subsection (e) (7), which exempts
from publie disclosure “inves:tigatory files  compiled for law-enforcement pur-
Doses except to the extent available by law to a private party.” It ig not clear
at what point letters, memorandums, .complaints, etc., become an “investigatory
file” within the meaning of this provision, If this provision is not intended to
apply until an investigation is undertaken by the Commission, staff, then the
complaint initiating an inves‘tigatiOntwould have to be made ‘public upon re-
quest.  Such a result would be highly undesirable. © For example, the Commis-
sion ‘has received confidential information in the past from broadeast station
employees' who charged that the station wag being operated in violation of the
law or ‘Commission rules or policies, Such information might not be forth-

disclosure provisions of these bills all materia] in adjudicatory cases, the proce-
dure for which ig governed by sections 5, 7, and 8 of the Administrative»‘P'ro,eedure
Act (5 U.R.C. 1004-1007). ' For example, in many hearing cases, especially those
involving ‘license renewal or revocation, the Commission does not disclose ‘the
hames of witnesses who have been subpenaed. Whether such information should
be ‘disclosed ig g highly Specialized. question which we urge should not be dealt
with in general public disclosure legislation. : :

mission at any rate, there is no need for creating a new cause of action in the

402(a) ), and the Judicial Review Act of 1950 (5 U.S.C. 1031-1042). ' The latter
statute containg ample provisiong to insure a full ang fair review of the agency’s
actions, without the time-consuming and unnecessary resort to de novo trial
of the entire matter. The statute limits, properly, we think, resort to the courts
to those Substantially affected by an agency order. If there were to be a dif-
ferent standard as to standing to seek ‘review, amendment of the above-cited
provisions would be required.’ 5

Attachment. ! .

Adopted March 31,1965, Commissioner Loevinger absent.

? Adoption of a different standard allowing any person to obtain review, Irrespective of
his interest or aggrievement, would raise serious legal and policy questions. Cf, dissenting
ggiﬂn{?ns o‘ii‘ Douglas, J., Scripps-Howard Radio, Inc.'v. Federal Oommunications Commission,
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FEDERAL COMMUNICATIONS COMMISSION, RULES AND, %EGULAT]&ONS :

Information
§ 0.411 Public information a '

Any person desiring to obtain information may do so by writing or coming in
person. to any of the Commission’s offices. A broader range of information and
more comprehensive information facilities are available at the Commission’s main
office in Washington, D.C., however, and inquiries of a general nature should
ordinarily be submitted to that office.

§ 0.413 General information office ‘

The Office of Reports and Information is located in the New Post Office Build-
ing. Here the public may obtain copies of public notices of Commission actions,
formal documents adopted by the Commission and other public releases, as they
are issued. Back issues of public releases are available for inspection in' this
Office. Copies of fact sheets which answer recurring questions about the Commis-
gion’s functions may be obtained from this Office.

§ 0415 Public reference rooms S

Publie reference rooms are maintained by the Commission where the publie
may inspect any material which is available for public inspection in accordance
with § 0.417. Unless ‘otherwise indicated, these rooms are located in the New
Post Office Building, 13th Street and Pennsylvania Avenue, NW., Washington,
D.C. They are as follows:

(a) The Broadcast and Docket Reference Room. Here the public may inspect
all broadcast applications and files relating thereto, lists described in §§ 0.419,
0.421, and 0.425, dockets relating to all Commission matters which have been
designated for hearing or which are the subject of rule making proceedings, any
other docketed matters, and undocketed petitions for rule making. ‘

(b) The public may inspect all safety and special applications and files relat-
ing thereto at the offices of the Divisions of the Safety: and Special Radio Serv-
ices Bureau which process guch applications. The categories of radio stations in
the Safety and Special Radio Services, and the Divisions concerned therewith,
are listed in §1.951 of this chapter. The Marine Radio Division, the Public
Safety Radio Division, and the Amateur and Citizens Radio Division are located
in the 1101 Building, 11th Street and Pennsylvania Avenue NW., Washington,
D.C. In addition, a complete file concerning amateur radio operators is available
for inspection in the Amateur License Reference Room, which also is located in
the 1101 Building. : o L :

(¢) Information concerning applications filed by commercial radio operators
may be obtained at the 1101 Building; 11th Street and ‘Pennsylvania Avenue NW.,
Washington, D.C.

(d) The Common Carrier Reference Rooms, located in the 1101 Building, 11th
Street and Pennsylvania Avenue NW. Here the public may inspect the following :

(1) All annual and other reports filed by common carriers pursuant to section
219(a) of the Communications Act. b :

(2) The gchedules for all charges for interstate and foreign wire or radio com-
munications filed pursuant to:section 208 of the Communications Act.

~'(8) Contracts, agreements, or arrangements between carriers filed pursuant
to section 211 (a) of the Communications Act. : ¢

(4) All applications for common carrier authorizations, both radio and non-
radio, and files relating thereto.

(e) The Pxperimental Services Branch of the Technical Division of the Office
of the Chief Engineer. Here the public may inspect experimental license files.

(f) The Frequency Registration and Notification Branch of the Frequency
Allocation and Treaty Division, Office of Chief Engineer. Here the public may
inspect the frequency records of the Commission.

(g) The Technical Standards Branch of the Technical Division of the Office
of the Chief Engineer. Here the public may inspect the Radio Bquipment Lists
(lists of type-approved and type-accepted equipment). )

§ 0.417 Inspection of records |

(a) Subject to the provisions of sections 4(j) and 606 of the Communications
Act of 1934, as amended, the following Commission records are open to public
inspection: :

(1) Tariff schedules required to be filed under section 203 of the ' Communica-
tions Act, all documents filed in connection therewith, and all communications
related thereto. :

TESERERIRIRS
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. (2) Valuation reports filed under section 213 of the Communications Act,
including exhibits filed in connection therewith, unless otherwise ordered by the
Commission, with reasons therefor, pursuant to section 213(f) of the Communica-
tions Act.

(3) Annual ang monthly reports reguired to be filed under section 219 of the
Communications Act. ‘
(4) Contracts, agreements, or arrangements between carriers filed pursuant

-to section 211(a) of the O mmunications Act, except for those kept confidential
by the Commission pursuant to section 412 of the Act. The Commission will

fidential.

(5)
of the Communications Act, including all documents and exhibits filed with and
made a part thereof ; all communications opposing or endorsing any such applica-
tion; all pleadings, briefs, and other bapers filed with the Commission with re-
Spect to such applications ; transcripts of testimony, depositions, and exhibits

permittee, or licesnsee, designate. any of the material in this subparagraph as
“not for public inspection”, - :

. - (6) All petitions for issuance, amendment, or repeal of ‘any rule, including
all documents or exhibits filed with and made a part thereof ; all communications

tions, and exhibity in such proceedings ; and all orders and other documents issued
by the Commission -or the presiding officer in such proceedings. Pursuant to
section 3(¢) of the Administrative Procedure Act, however, the Commission may,
upon a finding of good cause, either on its own motion or on motion of any
participant in the rule making proceeding, desgnate any of the material in this
- paragraph as not for bublic inspection.

(7) All minutes of Commission, actions, except for minutes of classified matters
(pursuant to section 4(j) of the Communications Act) and executive matters
(pursuant to section 3 of the Administrative Procedure Act).

(9) Files relating to submarine cable landing licenses, except for maps show-
ing the exact location of submarine cables, ‘which ‘are withheld from public
inspection under section 4(J) of the Communications Act.

(b) Subject to statutory - restrictions, the. Commission may in its discretion
open other records to publie inspection, upon written request describing in detail
the documents to be inspected and the reasons therefor. Normally, however,
the following Commission records are not open to public inspection : ‘
. (1) The information filed under § 1.611 of this chapter, and network and tran-

‘seription contracty filed under §1.613 of this chapter. See 18 U.S8.C. 1905.

S (2) Informatiom submitted by equipment manufacturers and other persons,
in accordance with the provisions of §8§ 2,577, 5:204, and 15.70 of this chapter.
See 18 U.8.C. 1905.
:(3) Personnel files. See 5 U.8.0. 631.
(Secs. 4, 213, 412°ang 606, 48 Stat. 1066, 1074, 1099 and 1104, as amended; 47 U.S.C.
154, 213, 413 and 606. See. 1905, 62 Stat. 761; 18 U.8.C. 1905. Rec. 1753, Revised
Statutes ; 5 U.S.C. 631) -

RepLy From Frperar Home Loax Bank Boarp

FEDERAL HoME LoAN Bang BoARp,
5 Washington, D.C., March 30, 1965.
Hon. JorN 1. Moss,
Chairman, Foreign Operations and Government Information Subcommittee,
House of Representatives. .
DEAR Me. CHAIRMAN : Reference is made to your request for comments on
H.R. 5012 of the bresent Congress, ‘which if enacted would amend section 161
of the Revised Statutes (5U.8.C.22).
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~ In its present form, that section provides in its first sentence that the head.

‘of each department is authorized to preseribe regulations, not inconsistent with

law, for (among other things) the custody, use, and preservation of the records,

- papers, and property appertaining to it. 1t further provides in its second  sen-
tence (added by Public Law 85-619, approved Aug. 12, 1958) that the section

. does not authorize withholding information from the public or limiting the
availability of records to the public.

HR. 5012 would retain the substance of -the first sentence and would: add
two new subsections. The first of these, subsection (b), would provide that
every agency—defined as each authority, whether or not within or subject to
review by another agency, of the Government of the United States other than
Congress or the courts—shall, in accordance with published rules stating the
time, place, and procedure, make all its records promptly available to any
person. The U.S. district court in the district where complainant resides or
has his principal place of busginess, or where the records are situated, would
have jurisdiction to enjoin the withholding of records and information. The
pill provides that in such cases ‘“the court shall determine the matter de novo
and the burden ‘shall be upon the agency to sustain its action.” : o

<~ The other new subsection, subsection (e), would provide that the section
does not authorize withholding information from the public or limiting the
_availability of records to the public except in eight specified categories, of which
the last covers matters “contained in or related to examination, operating, or
condition reports prepared by, on behalf, or for the use of any agency respon-
sible for the regulation or supervision of financial institutions.”

As the agency responsible for the Federal regulatory and supervisory func-
tions with respect to all TFederal savings and loan associations and all savings
and loan associations and similar institutions whose. accounts are insured by
the Federal Savings and Loan Insurance Corporation, the Federal Home Loan’
‘Bank Board is of the view that all matters relating to the condition or affairs
of financial institutions should be exempt from disclosure where the agency
having authority with respect to the examination, regulation, or supervision

of such institutions determines that disclosure would not be in the public
interest.. = : i

The present bill, by limiting the exemption to such matters as are “contained
in or related'to examination, operating, or condition reports” as set forth in
the bill, falls short of what the Board believes is needed in this connection
for the protection of the public. : :

Further, the Board is concerned that the bill appears to disregard the doctrine
of executive privilege. ‘While: the Board recognizes that there are areas of
disagreemernt over that doctrine, the Board also feels that ‘the existence of this
doctrine from the very founding of the Republic is evidence of the vital role

it plays in protecting full freedom of discussion as the: basis for administrative

operations and decisionmaking. ~ The exemption in the pill for “interagency :

or intra-agency memorandums Or jotters dealing solely- with matters of law or
‘policy” is far from an adequate expression of the scope of this doctrine.
. While a precise estimate is mot possible, it is the Board’s opinion that
" enactment of ‘this bill would add substantially to the expenses of the Board
and the Federal Savings and Loan Insurance Corporation in fulfilling ‘their
statutory obligations. ' A
FRor (1):h2e‘foregoing reasons the Board is not in favor of the enactment of
H.R. 5012. : ‘ : ;
Informal advice has been received from the Bureau of the Budget that, from .
the standpoint of ‘the administration’s program, there is no ‘objection to. the
~ submission of this report. e
Sincerely yours, el
Joun~ E. HORNE, Chairman.

Repry From Feperar, Marrrive CoMMISSION

FEDERAL MARITIME COMMISSION,
‘Washingtown, D.C., March 12,1965.

Chairman, Committee on Government Operations,
H ouse of Repre,sentatz?ves. ‘

"DeAr Mr. CHAIRMAN : The following comments are in response to your request
of February 19, 1965, for the views of the Federal Maritime Commission on
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H.R. 5012 through H.R. 5021, bills to amend section 161 of the Revised Statutes
with respect to the authority of Federal officers and agenices to ‘withhold infor-
mation and limit the availability of records. - : S 4

The .Commission Supports the principle of public access to information-and
records held by a Federal agency. However, in terms of the statutory responsi- -
bility placed upon the Federal Maritime Commission, we believe that DProvisions

persons subject to. the Commission’s jurisdietion on a confidential basis. For
example, in section 161(c¢) (5) and (&9 tlge use of the words “soley” and “law

~ made available to the public: ‘Additionally, barticular care must be given to
defining ‘categories of informéation which would be made available to the public
under the provisions of these bills in the light of the crimingl penalty, for exam-
ple, under section 1905 of title 18 applicable to Government employees who
divulge certain information, ;

The' bill would require any agency to sustain in the courts its withholding of
information or records when a complaint is filed by a member of the publie, It
would seem more orderly to the administrabive‘proéess if provisions were made:
for the complaint to Specifically state the nature of the record desired ‘and the

- reasons why ithe complainant believes it to be wrongfully withheld. i

By statute, certain information-and records must be filed with this Commission

by parties subject to. its jurisdiction. In many cases this information is of a
_confidential business nature involving competing carriers of waterborne com-
merce.  ‘Confidential information is also received in connection with the Commig-
sion’s investigatory functions, The Commission has no choice but to continue
‘to.withheld thig information from public scrutiny.

Under these bills, if the Commisgion were not to have the authority to define the
material to be withheld within the Commission, then further classification and
definition of the types of records to be withheld would be needed. “We would
desire to furnish specific language necessary. to clear up these ambiguities so that
the intent of the billg could be accomplished.

The Bureau of the Budget hag advised that there would be ng objection to the
submission. of thig letter from the standpoint of the administration’s program,

We call to your attention that the comments herein contained are applicable
to similar requests of your committee on H.R, 5287, 5406, 5520, and 5583,

Sincerely yours,
; ~ JOHN HARLIEE,
Rear Admiral, U.8. Navy (Retired), Chairman.

Rerry From Feperar Pownr Comuission

FEDERAL Powrr. CoMmMissIoN, :
! Washington, D.C., March 30, 1965.
Re H.R. 5012 through H.R. 5021 ; H.R. 5287 ; H.R. 5406 ; H.R. 5620; H.R; 5583 ;
H.R. 6172, amend section 161 of the Revised Statutes * * *,
Hon. Wirriam I, Dawson, : ;
Chairman, Committee on Government Operations, House of Representatives.

DrAR Mg, CHAIRMAN : In response to your requests for comments on the sub-
ject bills, there are enclosed copies of the report of the Federal Power Commission, .
. It'is contemplated that this report may be released by the Commission to the
. public within 8 working days from the date of this letter unless there is g request

that its release be withheld, :
Sincerely, : :
JosepH (. SWIpLER, Ohairman,

FEDERAL Power CoMMIsston REPORT ON H.R, 5012, BT AL, 89TH CoNgRESS

The purpose of H.R. 5012 is to amend Rev. Stat. 161 (5 U.8.0..22) to make
agency records and information more readily available to the public and to
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delineate specific kinds of information which may be withheld. The amendment,
. which would apply not only to the:executive departments but to all Government
agencies other than Congress and the courts, would have the effect of also
amending section 3 of the ‘Administrative Procedure Act (see 111 Congressional
Record (daily) 2856-57, Feb. 17, 1965). The proposed bill is identical to H.R.
5013-5021, 5237, 5406, 5520, 5583, and 6172. : . 4 ek
We have no specific objection or reservations to the provisions of this bill with
the following twoexceptions: :

1. Under subsection (¢), ciause (5) would permit withholding of ‘,‘inte’ragencfy; i

or intraagency memorandums or letters dealing solely with matters of law or pol-.
icy.” This language was developed by the Senate Judiciary Committee in S, 1666,
88th Congress, as it passed the Senate July 81, 1964 (S. Rept. 1219, 88th .Cong.)

In the debate on this provision on the Senate floor, the then Senator Hum-
phrey proposed adding to the exemption the phrase «matters of fact,” but the:
amendment was laid aside at the suggestion of Senator Tdward V. Long, floor
manager of the bill. Senator TLong indicated that it was not the purpose of the
bill to override normal privileges dealing with work products and other memoran-
dums summarizing facts used as a basis for recommendations for agency action
if those facts were otherwise available to the public (110 Congressional Record:
(daily) 17079, July 13,1964), . Fi

Staff memorandums are ‘normally an unavoidable mixture of law, policy, and
fact, since it is.almost never possible to discuss the law and policy relating to
a particular matter except in its factual context. It appears that Senator Long’s
statement recognizes the impracticality of attempting to distinguish these«three
elements. Senator Humphrey’s amendment would make explicit what Senator’
Long has suggested is implicit. - Indeed, it iy a necessary: amendment ifthe
committee is seeking to avoid implied exceptions:in; addition to those which are
express. s !

We believe Senator Humphrey’s ‘proposal to broaden the exemption to in-
clude “matters of fact” as well as matters of law or policy ig sound in principal.”
However, since the pbroadened ‘exemption would then cover virtually all inter-
agency or intra-agency memorandums or letters we suggest that the qualifying
words are unnecessary and the exemption should simply read “(5) interagency
or intra-agency memorandums Or Jetters.”  This revision would c¢learly specify
the material included in the exemption and would avoid implied ‘exemptions in
addition to those which are expressed.

9. Under subsection (c¢), clause (7) would permit withholding of “investiga-
tory files compiled for law enforcement purposes except to the extent available
by law to a private party.”

This phraseology was a Senate floor amendment of the language in S. 1666
as reported by the J udiciary Committee. (See 110 OCongressional Record (daily)
17079-80, July 31, 1964). The earlier language read: “investigatory files until
they are used in or affect an action or -proceeding or a private party’s effective
participation therein.” Senator Humphrey contended that the earlier language
opened up investigatory files beyond anything required by the courts, including
Jencks v. United States, 353 U.S. 657 (1957). In proposing the new language,
which was adopted, Senator Long said the purpose of the provision was to in-
clude the substance of the Jencks rule in the bill. ‘

Unfortunately, the change in language to broaden the scope of the exenmption
may have resulted in limiting its scope in another area ; namely, the express
committee intention that the exemption should cover all agency investigatory
ﬂleilregardless of the nature of the agency proceeding (8. Rept. 1219, supra,
p: 14). .

The new language creates an ambiguity which could be of considerable
significance.  If the phrase is read narrowly it may be interpreted to exempt only
investigations having an accusatory or diseciplinary purpose. Thus, investiga-
tory files relating to rate or certificate proceedings before the Federal Power
Commission might enjoy no protection against disclosure, except to the extent
that clause (5), supra (relating to internal memorandums), might afford some
exemption. We believe the phrase ‘“law enforcement” in this context was
meant to be, and should be, the equivalent of administration of law. The intent
is to include in the exemption investigatory files in connection with all agency
proceedings, including the Commission’s rate and certificate proceedings. This
interpretation conforms both to the committee purpose to deal with investigatory
files in general and to the Senate’s purpose to narrow the divulgence of investi-
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gative file material to the controlled circumstances permitted under Jencks and
18 U:8.C: 8500 for the limited purpose of impeachment of Government witnesses.

In order to eliminate the existing ambiguity we recommend that the text of
clause (7) be revised to read: “(7) investigatory files except to the extent

available by law to a private party.”

- RepLy From FrperarL Reswrve Boarp

BOARD OF GOVERNORS oF THE FEDERAL RESERVE System,
Washington, D.C., March 10, 1965.

Hon, Wririam L. Dawson, , i S

Chairman, Commitiee on, Government Operations,

House of Representatives. ) .

DEAR MR. CHATRMAN : This refers to your letters dated February 19, 1965, and -

February 24, 1965, respectively requesting a report and views on bills HR. 5012 -

through 5021, and H.R. 5237, each identical with the others, all of which would

amend section ‘161 of the Revised Statutes (5 U.S.C. 22) with respect to the
authority of Federal officers and agencies to withhold information and limit the
availability of records. For purposes of this reply; references to provisions of

H.R. 5012, together with commentg thereon, are intended to apply equally to

bills. H.R. 5013 through 5021, and H.R. 5237. : o :

Subsection (a) of H.R. 5012 js identical with the bresent language of the entire

S..161. In the interest of an ordered administration of Government Affairs
consistent with the public interest the Board approves the provisions of sub-
section (a) of H.R. 5012,

With the exceptions of a portion of exemption numbered (4) (p. 8; lines 6
and 7 of H.R. 5012), exemption numbered (8) (p. 8, lines 14-17 of H.R. 5012),
and certain other minor variations, the combined subsections  (b) and ( ¢) of
“HL.R. 5012 are identical with the provisions of section 3 (c) and (e) of 8. 1663,
88th Congress, as revised by the Subcommittee on Administrative Practice and -
Procedure of the Senate Committee on the J udiciary. L -

Exemption numbered (4) in H.R. 5012 would authorize withholding from the
bublic matters that are “trade Secrets and commercial or financial information
obtained from the publie and privileged or confidential:”’ Exemption numbered
(8) would authorize withholding matters “contained in or related to examination,

- operating; or condition reports prepared by, on ‘behalf of, or for the use of any
agency responsible for the regulation or supervision of financial institutions.”
The language of the latter exemption is identical with language that the Board
broposed be added to 8. 1663, This proposal, with explanatory comments, was
submitted to Chairman Long of the Senate Subcommittee on Administrative Prac-
tice and Procedure, by letter of J uly 15, 1964, _

‘The Board considers the provisions of H.R. 5012 to be a vast improvement over
the provisions of S. 1663 ag originally introduced and, because of the presence
in H.R. 5012 of the above-quoted portion of exemption numbered (4) and exemp-
tion numbered (8), to be an improvement over S. 1663 as revised. Nevertheless,

on 8. 1663, that the public’s right of access to Government records and informa-
tion is adequately and reasonably secured and served by the provisions of section
3(c) of the Administrative Procedure Act (5 U.8.C. 1002(c)). It is the Board's
opinion that a combination of the provisions of section 3(c¢) of the Administra.
tive Procedure Act with the court enforcement provisions proposed in H.R. 5012
would assure an equitable balancing of the need of Federal agencies to determine
~ themselves what records and information a barticular person should or need
have, with the public’s right to such records and information. Applied to this
Board, there is reason to believe that a literal construction of the eight exemptions
from disclosure contained in H.R. 5012 could leave exposed to indiscriminate

credit and monetary policy functions, as well as to other of its statutorily directed
functions. Such a result could impair the Board’s effectiveness both as an in-
strument of national economic policy and as a regulatory body. i
Regarding the DProvisions in subsection (b) of H.R. 5012 which would enable :
a complainant to secure judicial relief when an agency wrongfully withholds 5
records and information, the Board is in Sympathy with the need for -a form of
Jjudicial enforcement, and is generally in-accord with the means to this end <
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~ provided in subsection (by. COnsistenﬁvi;iEhffhé Eqard?svppsitioﬁ"eaﬁiér "‘t"ayken

. with reference to a simildr provision in §. 1663, however, the Board opposes the

provisions of subsection. (b) which ‘would permit “any ‘person,” whether or not

" properly and directly concerned, to have access to all agency récords not specifi-

- ecally exempted and, upon mere allegation of ‘an improper withholding, would
permit “any person” to bring suit to obtain a court order requiring production.
While it is true that, under H.R. 5012, a court order requiring production of
agency records would have to be based upon a finding that such ‘records had
 peen improperly withheld, it is believed that such requirement ‘would have but a
- minimal deterrent effect on ,thepotential number’ of baseless complaintg that
‘could be filed. i Gl : B .
" In respect to cases filed, the agency is asgigned the burden of sustaining its
~‘aetion in withholding records or information from “any person.”” Thus, in any
_case where the records sought do not fall within one of the ‘eight exemptions set
forth in subsection (c) of H.R. 5012, the agency, in attempting to ‘sustain its
‘action, would be denied the opportunity: presently ‘offered by section 3(e) of
- the Adnijnistrative Procedure ‘Act of showing that the person: demanding access
" to the agency records is not properly and directly concerned with the matter re-
flscted in such records. 'The Board is in aecord with the purposes of subsections-
(b) and (c) of H.R. 5012, and, in reference thereto, finds reasonable the placing
on the agency of the'burden of sustaining its Wwithholding action. However;.
that burden would be made unreasonable by retention in subsection (b) of the
requirement that every agency shall make its records available to ¥
- Sincerely yours, : - ' '

' i WM;;MGG& ‘Mg;kmi;;, :J'r..:

—
' Rppry From GuNERAL SERVICES ADMINISTRATION

GENERAL SERVICES ADMINISTRATION,

S : i : ‘Washington, D.C., April 5, 1965.

Hon. Joux E. Moss, S L e -
Chairman, ‘Subcommiittee on Foreign Operations and_Government Information,
Commitice on Govermmental Opem,t,i_on&”H ouse of Representatives. .~
‘DEAR Mg. Moss: Your letter of March 25, 1965, requested the views of the
General Services Administration on H.R: 5012, a bill to amend section 161 of
the Revised Statutes with respect to the authority of Federal -officers and .
agencies -to witbhold information and limit the availability of records. - -
“The bill would, in effect, substitute for section 3(¢) of the A : (;
Procedure Act (b U.S.C. 1002(c) ), new provisions, to be ‘included in 5 U.S.C.

292, to govern the. availability to the public of Government agency “records,”

- providing jurisdiction in district courts of the United ‘States to enjoin agency
* withholding of certain “agency records and information,” and providing for cer-

tain related aspects of judicial procedure, including ‘punishment for contempt
of “responsible officers.” ; S il e . 5
The bill, which provides for eight categories of exception from a general
information disclosure -and records availability requirement, is similar to
that portion of the proposal in 8. 1386 ‘and S. 1160 which would amend sec- |
tion 3(c) of the ‘Administrative Procedure Act, and is a refinement of similar
provisions in 8. 1666 and S.1663 of the 88th Congress. .. & .. . { e
The proposed Dbill is .intended to- delineate more clearly information and
records access rights and to impose restrictions on the right of ‘Government .
agencies to lmit access to Government records and information.” It would,
in effect, circumscribe the present broad agency ‘authority in section 8 of the

Administrative Procedure Act - to swithhold ~information relating solely to -
agency “internal management,” or information requiring nondisclosure “in the
public interest” or “held confidential for good cause found,” and would also,
_apparently, impose limitations on executive ,‘braneh,;implied powers - over
records and information disclosure. ! e Jie N i
We are naturally in agreement with the general objective of proper publie
access ‘to Government ‘records -and information as a necessary characteris- .
tic of our free society. However, we think the bill would result, in some
areas, in undesirable and perhaps unintended results adversely affecting both
agency functions and reasonable rights of privacy of affected individuals.
. Past legislative efforts to deal with this problem appear to ‘have been’ un-
~ guccessful, primarily, we believe, because the remedy proposed was too sweep-
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ing to permitsmaintain-ingfthe»delic'a.te balance between the needs 'of ‘effective
‘Government and those of public information, S : g
! Recognizing the extent of discretion over information disclogure: and records
. -access under"present,law, and tobeconstructive,' we ‘think it ’necessary"to

Provide concrete suggestions as to types of Government information requir-
Ang' special treatment a5 regards -our agency functions. Specifically, we sug-
gest that the following activitiesyo; matters should not bé open to -general
- public inspection. : : g : G :

. 1. Property appraisals made by the Government for use in acquisition or
‘disposal” o’f‘*prbperty, especially prior to consummation. of the acquisition or
-disposal. (Disclosure would prejudice: the Government’s legitimate ‘economic
f:bargaininginterests.) A ’

2. Records related to evaluation of bidder respousibility, including finan-
scial and - eredit information, especially “prior to: award,  (Disclosure would
‘make virtually impossible the orderly ang fair conduct ‘of contract award
‘procedures; algo, information on credit, integrity, ete,, should be entitled ‘to
privacy in the interest of the aﬁeetedindi-viduals.) ! : : :

3. Government (interagency) consolidated, as “well as intra-agency,’ de-
barred and suspended bidders lists; also, ex parte documents which reflect ad-
‘versely on individuals, (These lists are maintained ag g mechanism for
the conduct of a governmental ‘broprietary function and general dissemination
-outside Government would Serve no useful purpose and would be unfair and
harmful to affected concerns because of the defamatory and “penal” impli-
«cations which: would inevitably be drawn by many persons as g result of
bublicizing such lists,  The individuals actually on the list are so advised and
given opportunity to contest the debarment.) PR N

-4. Contract records in general, ‘especially prior to award, but including -
-after award, especially - where the individuals seeking" the information are not
Droperly or directly concerned. - (Indiscriminate access  would be generally
disruptive of the contracting process and promote unfair competitive actions
among concerns doing business with the Government or otherwise, ¥

5. Internal  guidelines for Government use - in dealing with contractogs,
:Such as architect’-engipeer fee curves. (Disclosure would prejudice the Govern-
Jment’s legitimate efforts to negotiate effectively, The Government -does not
‘have equal access to contractor’s private profit. objectives in contract negotia-

tion.) ; St : G : S

6. Results of tests of contractor products by persens other than the manu-
facturer or vendor., (Access to detailed test results by competitors would be.
unfair and ‘potentially harmful to the producers or vendors . of products
“which may be excellent products though not meeting particular Govern-
‘ment:specification requirements.) L :

‘7. Information- which the Government ig contractually -bound to with-

. hold from dissemination. (Primarily technieal data, manufacturing or proe-
‘€8s type information but not necessarily covered by category (4) of the
‘bill,) s Sl & : : ‘ . ; E i

8. Budget, fiscal, and Government_project information. (Proposed Aagency
budget, until released by ‘the: President; broposed public buildings Dprojects

prior to submission to Congress, etc.) = - ST T S
9. Agency planning ang other internal agency managementhdacuments,f :

"-especially ‘those which may - give competitive -advantage or would ~otherwise
be prejudicial to the interests ‘of persons’ similarly situated but ‘who are with-
out such' information

1 or which would adversely affect morale or effectiveness,
(The proposed implied repeal of the bresent exeeption for any matter relating
to “the internal management- of an agency,” would have particular Govern-
‘ment 'disruptiontpotential.) & i : c

10. Information which would prejudice the: Government’s bargaining: position
in business transactions, such as expeeted prices on stockpile sales, expected
realization estimates on Government ‘mortgage forecl()sures,_expected ultimate
‘purchase or sale prices; ete. Pl : S

11. Records and information _representing preliminary and ‘developmental
Pprocesses in -arriving at final decisions, including such matters as evalua-
tions by subordinates ‘1ooking toward recommendations for ‘agency  action
(whether or not it falls within category (5) of the ‘bill), including factual
‘data which is not “law or policy.” i o ) : i

12. Business, company, or other information,furm’shed~ the ‘Governient in

-confidence, whether or not it fallg technically within ‘category (4) of the bill. -
(This principle is ingrained in both common law and statutory law, includ-

45-218—65—pt, 1—17
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ing prior acts of Congress such as 18 0.8.0. 1905; 18 TUS.0. 605; 15 U.8.C. 190;
S USC.9; 5 USC. 130, ete.) J :
13, Al categories. of customary privileged matters within the common law

’conbéx_t (doctor-patient, attorney-client, clergy-parishioner, ete.), whether or:
‘mot' it comes within cafegories (4) or (6) of the bill, and. including internal
or private matters of private parties not | etherwise a- matter of public =

jnformation, . . * S SR L :
14. Records and information involved in current or pending claims and

. litigation and investigative records not- related to “law enforcement.” ~ (This

is a needed addition to “law enforcement” under category (7) of “the ‘bill.)
15. Records and juformation, the nondisclosure of which is directed by the

 president in the national interest. (Needed to preserve constitutional author-

ity of the executive branch, as more fully discussed below.) “
16. Records and information where the scope or nature of the request is of

< 'such character as does mnot reasonably permit compliance by the: agency

‘because of the unavailability of manpower, Or the particular skills needed to

gégregate or compile the information. . (This has nothing to do with “with-

“holding” the information, but simply the eapability, administratively, to cope
- with the request to obtain a massive amount of information or specialized

jnformation requiring unavailable skills.) - ;
Except as the context of each item enumerated otherwise suggests, as for

example privileged or proprietary information, or information withheld at the

direction of the President, there would normally be no. objection to furnishing
information in the above categories to Congress, the Comptroller General, or any
other. authorized governmental source which ‘would. reagsonably be expected. to
avoid_indiscriminate publication or aceess. e A ST ;
Unlike the Administrative Procedure Act which calls for the disclosure of
‘information to ‘‘persons directly and  properly _concerned,” the proposed bill
makes no distinctien as to the status of persons seeking the information. The
public interest in seeking a broad policy of liberal Government jinformation dis-
closure should, it ig believed, be balanced by anequal solicitude for avoiding the
release of information in such way or in such circumstances as would promote

. the mischievous purposes of intermeddiers, idle curiosity seekers,. gmut peddlers,

persons with irrelevant prejudicial motives, and others having no reasonably
legitimate interest in the information. An illustration of ‘this principle is. con-
tained in the above item suggesting the need to furnish information on the results
of produet tests to.the produet owner, but not to his eompetitors. » .
The bill, jimposing, as it does, significant disclosure requirements on the execu-
‘tive braneh, naturally raises questions involying application of the basic principle
of the equal and coordinate status of the three branches of the Federal Govern-
ment under which no one branch may encroach upon the constitutional pre-
rogatives of the others. In this respect, eategory (1) of the. bill, for example,
appears to contravene this principle by impesing limitations on the executive -
branch, excepting only matters “to be kept secret in the interest of the national
defense or foreign policy.”  (See, in this regard, Department of Justice comment
on. the Apr. 20, 1964, Subeommittee Revision of &. 1663, 88th Cong., 2d sess.,

. Administrative Procedure Act hearings before the Senate Judieiary Committee,
Subcommittee on Administrative Practice and Procedure, 88th Cong., 2d sess., . :

~on $. 1663, July 21, 22,23, 1964, at p. 208, with particular reference to sec. 3 of

that bill ; also, the Department of Justice statement of Mar. 6, 1958, before the k

~ Subcommittee on:Coustitutional Rights, Senate Judiciary Committee, on “Inguiry -
by the Legislative Branch Concerning the Decision Making Process and Docu-

ments of the Bxecutive Braneh.”). : . : ;
In this connection, the provisions of the bill . providing jurisdiction for obtain-
ing injunctions to require disclosure and authorizing the district court “to punish

‘the responsible officials” for contempt, raises serious problems of fundamental

- conflicts between the executive and judicial branches of government. It is not

unlikely that such a provision would result in Government employees finding
themselves on the horns of a dilemma: noncompliance with a court order, and a
prison sentence for contempt, on the one hand—or, on the other hand, compliance
with the court order and made the subject of diseiplinary proceedings or other

. prejudicial consequences for failure to carry out an order issued by an authorized
. official of'the executive branch. Also, to be noted here, is the inconsistency: in
terminology in proposed section (b) as regards the requirement simply to “make

all-its records available promptly” but kprovidihg‘a judicial remedy addressed
‘morebroadly to “records and in;formation.”" PR
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.. Although the préposed section (¢) of the bill deals’ with “information” and
_“reecords,” category (5) of ‘the bill ‘speaks only of interagency or intra-agency
“memoranda or letters.” Tt would appear appropriate to add the words ‘“or other
matters,” in order to make this category coextensive with the section subject
mdtter, ' : BRI R R . L
-+ In category (2) of the'bill the reference to internal personnel “rules and prac-

- tices” would appear to be narrower than the subject matter of the section which,
as above indicated, deals with “information” and “records.” Thus, it would
. appear desirable to add the word “matters,” a term employed in a similar context
in the introductory portion of section 8 of the ‘Administrative Procedure ‘Act.

- ‘Subsection (b) of the proposed 5 U.S8.C. 22 provides for agency publication of
‘ rules ‘stating the “time,” place, and Pprocedure to: be followed in making,its
records available.. If, as we would definitely recommend, it is the purpose of
the reference to “time” to permit agencies to distinguish between -availability
of records before and after an event, then we recommend this be’clarified. . For
example, if: it is intended to permit an agency to withhold bid or negotiation
information at least until after award, this is not entirely clear although we
* 'Would be inclined so to construe it since such construction would contribute to,
the workability of the criteria. : ! ;o
It is worth noting that the subject matter of the bill is one which has heretofore
Act, dealing with the broad subject of administrative procedure, authority, and "
limitations. It would appear desirable that the subject matter of this bill remain

~ under section 8 of the Administrative. Procedure Act since that seetion deals
with the entire subject of “public information,” and there is recognized inter-
- dependence and overlapping between subsection 3(e), proposed to be transferred
to 5 U.8.C. 22, and subsections 3 (a) and (b), which would remain in the Ad-’

ministrative Procedure Act. : : - : :

Based upon the foregoing considerations; the General Services Administration -

ect the suggestions above outlined. .. ; - ; e o) Sha
The financial effect of .the enactment of this measure cannot be estimated by -
GSA. However, substantial cost attributable to administration of such a meas-
ure is inevitable. 3 s ) R
- The Bureau of the Budget hag advised that, from. the standpoint of the ad-
ministration’s brogram, there is no objection to the submission of this report to
your committee. . - . S iy e
Sincerely yours,

- Lawson B. Kxorr, Jr., Acting Administrator. :

Rerry From Housive anp Homr Frnaxon Acency

© 2 HOUSING AND HoOME FINANCE ‘AgENOY,
g ) OFFIOE OF THE ADMINISTRATOR, e
I | Washington, D.C., March 23, 1965,
Subject: H.R. 5012, H.R. 5013, H.R. 5014, HR. 5015, H.R. 5016, H.R. 5017,
~+ HR. 5018, HR. 5019, H.R. 5020, HLR. 5021, H.R. 5237, H.R. 5406,
“H.R. 5520, H.R, 5583, 89th Congress. . P . ER i
Hon. Witrram L. Dawson, © - - - .. - - e
Chairman, Oommittee on Government Operations, -
House of Representatives, Loy Ry el e . ; ol
.. DBAR Mg. CHATRMAN : This is in further réeply to your request for our views on =
the above-captioned idertical bills “To amend section 161 of the Revised Statutes
with respect to the authority of Federal officers and agencies to withhold and
limit availability of records.” o LT . G,
. These bills would amend existing law relating to the withholding' of ‘informa-
- tion ‘from the public or limiting the availability of records to the public by
- Pederal agencies. “They would require each agency, in accordance with pub-
‘lished rules concerning the time, place, and procedure to be followed, to “make

s
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(1) specifically required by Executive Order to be kept secret in the interest -of
mnational ‘defense of foreign policy;. (2) related solely to the.internal personnel
. rules and practices of any agency; (8) specifically exempted from disclosure by
statute; (4) trade secrets and commercial or financial information: obtained
from the public -and privileged or confidential ; (5) inter-agency or intra-agency
memorandums or letters dealing solely with matters of law or policy; (8) per-
sonnel and medical files and similar matters the disclosure of. which would con-

all its records promptly available to any pefsoh » except as to matters that are

stitute a clearly unwarranted invasion. of personal privacy; (7) investigatory-
files compiled for law enforcement purposes except to the extent available by |
law to a private party; and (8) contained in or related to examipation, operat-

ing, or condition of reports prepared by, on behalf of, or for the use of, any '

agency responsible for the regulation or supervisiontofii‘ﬁnancial institutions. = |

These bills would ‘also provide that upon complaint by a person seeking
* ,agency records, Federal district courts .would. have jurisdiction to. enjoin
*the agency involved from withholding such. records and to order the production
of improperly held records. .In such cases, the burden of sustaining any with-

holding of records would be on the agency jnvolved and district courts would . c

be authorized to punish agency officers responsible for noncompliance with court
orders. In addition, such actions would take precedence on ‘district court
dockets over all other actions except those deemed by the court to be “of. greater
importance.” : - St G N
Onder the present law, matters of official record are required to be made avail-

able “to persons properly and directly concerned,” except for matters “requiring :

"secrecy in the public interest,” “relating solely to the internal management of
an agency”, or <held confidential for good cause found” (section 3 of the ‘Admin- -

istrative Procedure Act). The proposed bills would require disclosure “to.any

person” of “all its records”. The only exceptions would be material which the. .
"agency finds by published rule qualifies within one of: the eight categories of
records specified above. : S Sy e i
The Housing Agency believes this enlargement of the public ‘records- Te-
quirements would not benefit persons geeking information from proprietary -
agencies such: as HHFA, but would be very purdensome for the Agency. The
great majority of our papers relating to agency operations concern ‘preliminary

processing of applications for mortgage insurance or Joans or grants authorized ]

by the various programs administered by the Agency. “These papers are not
a matter of official record and are not now required to be made available even
to persons directly concerned. g L 3R

- “maken literally, the phrase, “all its records” would seem to require disclosure

‘to -any pérson of all intra-agency reports anid recommendations and other in-

ternal memoranda (except those dealing “solely with matters of law or policy’’)
involving the exchange of preliminary views, as contrasted to final action by

_authorized’ officials.  This would hinder the free and candid exchange of preli- -
minary views within the Agency. Honge e :

In addition, the disclosure would ‘often mnot be in the best interest of the ap- @

plicants for benefits under our programs. In the urban renewal program, for
example, the local public' agency" applying. for.a: loan or grant would not wish

such background information as appraisals of property ‘to be acquired in the 5o

oroject area to-be made: a matter of public record by a Federal agency which is

Dot itself responsible for the acquisition under ‘State or local law. The Agency

might bring some of such material under the exception provided for records -
such as ‘“intra-agency memorandums or letters dealing solely with matters. of law
or policy.”. However, in many cases it is a difficult task to determine ‘whether
a particular matteris one of law or fact, or a combination of law or fact. To
be required to do so on a piecemeal basis would be a considerable administrative
_burden, and an unnecessary one in the light of the effectiveness of the present
general provisions relating to public disclosures Dby agencies acting in a proprie-
tary, rather than a regulatory, capacity. :
_.The Housingn»Agency\recpgnizesrt‘he continuing need to study and improve the
‘administrative process relating to the disclosure of public records by Federal
‘agencies. However, we recommend against the changes proposed in these bills.
‘We believe they would needlessly encumber and delay our work, and would often
hurt rather than protect those with whom we deal. o ¥ T
The Bureau of th Budget ‘has advised that . there is no- objection  to the
pregentation of this report from the standpoint of the ‘Administration’s program.
- Sincerely yours, . . g
‘ SEREATAR e Rosert O. WEAVER, Administrator.
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RerLy From Inrerstats Comumrrck Commissron

: : . INTERsTATE CoMMEROE CoMMISSION,
3 : [y : Washington, D.C., March 24, 1965.
Hon. Wirrram I Dawson, : : i ,

Ohairman, Committee on Government Operations,
House of Representatives.’ : :

Statutes does not now apply to the Commission. However, H.R. 5012 would
- define the term “agency,” as. used in section 161 of the Revised Statutes, to

g ixﬁclude each authority of the Federal Government other than the Congress or

e courts. : : . i : . o ;

In the performance of its duties under the Interstate Commerce Act, the
Commission traditionally has favored disclosure of information to the' public
except in those instances where specific statutory requirements or national
security considerations prohibit ‘such disclosure, . In thiy connection, section
17(3). of the Interstate Commerce Act requires that every vote and official act
of the Commission be made a matter of record and available to the public on
request. . i : ! )

Although most of. the Commission’s records are now open to the public, the
changes proposed by HIR. 5012 would brevent the ‘Commission from withholding
a limited amount of information which, for sound reasons of administration or
- Public policy, ought not to be disclosed; b - s

Since the term “record” is not defined, we presume that the bill is intended to
cover all papers which an agency preserves in the performance of its funeétions.
Because of such an all-inclusive definition of the term “records,” broader exemp:
. tions should be Dprovided in proposed section 161 (c) in order to permit agencies
to exercise some rile of reason in regard to the disclosure of information.

For example, the'ﬁfth“exemption in proposed section 161 (¢) (p. 3, lines 7-9)

ters'of law or policy,” would not enable the Commission to withhold staff memo-
randa dealing primarily with the analysis of the factg involved in particular
eases, ag distinguished from legal and policy issues. Moreover, parties to 5

ommission proceedings involving rates would: be able to demand  memoranda
from the ‘Commission’s cost finding section advising the Commission of the cost
of performing the barticular movements involved, It the Commission’ made
“such information ayailable, the parties presumably would have an opportunity

these rate proceedings could then g0 to court with the result that further action
-in' the case by the ‘Commission would be delayed while the matter was pending
in court. Thus, regardless of whether the ‘Commission disclosed or refused to
disclose intra-ageney memoranda not dealing: “solely with matterg of law or
» policy,” a serious-delay in the disposition of cases would occur. -
The term “inter-agency or. intra-agency‘memorandumspr letters” is not brodd
.. enough to cover correspondence hetween the Commission 'and‘tfo'rmnittee's*' of the
" Oongress or individual Members of ‘Congress. The term “agency” is defined in
proposed.section 161 (b). to exclude the Congress, We ‘have always believed ‘that
letters 'from the ‘Commission to congressional committees. or to individual Mem=
bers:of the Congress should not be disclosed by the CGommission, ‘but the dig:
closure of such reports and corresponderice is a matter for the committees of the -
Corigress 'and the Members of the Oongress to decide.” ‘We do not mean ‘to suggest
that our correspondence: with -congressional ‘committees or with Membeérs of the
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Congress would reveal any improprieties, but we do believe that-if were required
. to disclose such correspondence to any person who might ask for it, that its
publication. out of. context: might seriously embarrass the Congress and its

Members: oo ol o . )
In addition, the bill is deficient in'that it fails to exempt; from compulsory"
disclosure the :Commission’s records. and: correspondence with' carriers subjeet
to its jurisdiction. For example, We do not believe that we should honor &
request of a student who seeks to exarine all of the correspondence between the
{Commission and a large railroad over a 5-yedr period. Even if there were only
‘a relatively few such requests, the burden of the ‘Commission would be intoler-
-:able and far out of the proportion to any benefit to the person receiving such
- 4pformation. . 3 ‘ i i ) ‘o : .
T AS§ we read the judicial enforcement provisions of proposed new section 161(b),
unless the record denied were within one of the enumerated exceptions, the
‘district court would have no diseretion in ordering ‘digclosure, regardless of how
slight the complainant’s justification may bé when ‘considered against the incon-
venience and expense to the agency. As a minimum, the court should be em-
powered in its diseretion to require a complainant to justity his demands. e
" For the reasons set forth above, we are opposed to the enactment of H.R. 5012
in its present form. ' - e H e e
Respectfully submitted. . ) ) R
R ] " CuARLES A. WEBB, 25
' Chairman, Committee on Legislationw.

 CHARLES A. “WEBB, =
Joun W. BusH,
EveERETT HUTCHINSON.

PR

- Repry FroMm NATioNALAERONAUTIGS AND SPACE ADMINISTRATION

NATIONAL AERONAUTICS AND SPACE 'ADMINISTRATION,
. : ‘ . Washington, D.C., Moy 6, 1965.
Hon. Joux E. Moss, - i R : T
Chairman, Foreign Operations and Government I nformwtionﬂuboomm/ittee, Com-

_mittee on Government Operations, House of Representatives, Washington,

. D.C. : .

' DiAR MR. CHAIRMAN ! This is in further reply to your letter of March 25, 1965,
requesting comments by the National Aeronautics and Space Administration on
H.R. 5012, a bill to amend section 161 of the Revised Statutes with respect to the
authority of Tederal officers and agencies to withhold information and limit the

 availability of records.

Subsection (a) of section 166 of the Revised Statutes (codified at 5 U.8.0.22),
as it would be amended by the bill, gives the head of'eaeh’Department authority
to prescribe regulations for the conduct of the Department’s business: it is
appropriate “housekeeping” legislation and follows the language of the first
sentence of the existing statute. . et : .
The important new provisions of the bill are those which: set out ‘the condi*
" tions under which agencies of the Government may be compelled to ‘produce
records otherwise withheld. Federal district courts would have the power to
compel agencies to produce records under the ganction of contempt charges.
Action could be initiated by a complaint after which the agency: would bear the
pburden of sustaining its action. The court could, in its discretion, give precedence:
on its docket to complaints filed under the authority of the proposed bill. The
provisions. appear to be unnecessary, particularly in their application to the
National Aeronautics and ‘Space Administration. -In a letter addressed to the
subcommittee under date of March 17,-1965, this agency stated i .
«NASA’s official policy is that no limitations are placed upon the availability
of reéords*to“thepublicvexcept ‘those which:are imposed pursuant to “Executive
Order No. 10501, a8 amended, pertaining to the disclosure of information classi-
fied in the-interest of national security.. In addition, however, ‘limitations are

" . ‘placed upon the disclosure of information submitted by individuals and firms

whiech is proprietary, or consists of trade secrets, or confidential financial infor-
mation. In this latter ‘connection, 18 U.8.C. 1905 imposes: criminal penaltiés upon

= 'employeeswo'f.,the':Ga’vernment; who- disclose such information without authority

Cof lawi The'.availability'of gecurity and personiel records and reports ig like-
wise limited in many instances in order to protect the sources of the Government's
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infbrma’tion as well as the legitimate right of privacy of the indiﬁidudls“con-‘
cerned,’ . : SR ) ‘ .

It should be noted that all classes of records excepted from NASA’s general

Policy as stated above, under subsection (¢) of the proposed: legislation, would
be privileged. , : : . o
The legislation would impose undue burdens on the Government and its officials

in carrying out its business. ' The courts have long recognized the necessity for

officials of the Government to exercise their duties unembarrassed by lawsuity

. consume time and energies that would otherwise be devoted to governmental
'g%viézéals. Barr v. Matteo, 360 U.S. 564, 571 (1959) ; Gregoire v. Biddle, 177 T. 2d
There is no precise meaning ascribed to the term “records” as it appears in
Subsection (b). It could mean any document or item containing information in
‘the possession of the agency including such diverse objects as contracts, invoices,
transcription belts, and tape recordings. ‘Moreover, there later appears in sub-
section (b) the phrase “records and information.” It ig not clear whether the

term “records,” when it first appears, is intended to encompasg “information,”

N

nor is it clear what “information” would mean as opposed to “records.” If it
means something different from records, then it would not be available under
agency procedures which only encompass means of acquiring “records,” leaving
“information” to be acquired through court process. !

There is no requirement that one requesting records identify the desired item

or make a showing that he has a legitimate need for them. Anyone, merely out
of idle curiosity, could compel an agency to produce all of its records except for
those classes of itemg withheld pursuant to subsection (¢) of the proposed legis-
lation. The expense and administrative burden stemming from that type of re:
quest could seriously impair the operations of any agency, including NASA.
~ Shifting the burden of proof to the agency for sustaining its decisions with
Tespect to withholding creates additional problems. There would be evidentiary
questions, such as the extent of the showing an agency would have to make to
sustain its actions and the extent to which a court would be permitted to go

‘they deal with exempt categories of information. - g

From‘theforegoing it appears that, not only is the proposed legislation un- "~

hecessary in that its purposes can be, and, in fact, are being, accomplished iznd@ar
_ existing law, the administration of them ‘would result in confusion and unneces-

Ri1cHARD L. CALLAGHAN,
Assistant Administrator for Legisiative Affairs.

RepLy From Natronarn Laror Reratrons Boarp

NATIONAL LABOR Rerarrons Boarp,
; o Washington, D.C., March 25, 1964,
‘Hon. Jorx H. Moss, : -

Ohairman, Subcommittee on Foreign Opemtiom and Government Information

of the Oommitteq‘pn Government Opemt‘iom,' House of Representatives.
DEAR CONGRESSMAN Moss: It is our understanding, based. on communications
‘with Mr. Benny Kass of the subcommittee staff, that hearings will soon be held

on H.R. 5012, a bill to amend section 161 of the Revised Statutes with respect to

‘the authority of Federal officers and agencies to withhold information and limit

.the availability of tecords, and that you would be interested in having an expres-
Slon of the views of the National Labor Relations Board respecting the impact . -

“this bill would have upon its operations,

At the outset, permit me to state that we do not challenge the general purposes. -

of the bill to assure access by the public, to the fullest extent practicable, to,
‘informagtion concerning the operations of administrative and other governmental
:agencies.  In our view, however, the proposal contains a number of seriousg defi-
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ciencies which, if enacted into law, would hamper this agency in carrying out:
its functions effectively and in the best interests of the public. - S '
. The proposed subsection (b) of section. 161 would require agencies to make-
_their records “available to any person.” The phrase “any person’ is unduly”
embracive and could lead to a disruption of the Government’s business by: open-:
ing the door to unjustified requests for information by curiosity seekers'and irre-
spongible persons. (See testimony of Prof. Kenneth C. Davis, hearings before-
the Subcommittee on ‘Administrative Practice and Procedure of the Committee-
on the Judiciary, 88th Cong., 2d sess. of S. 1663, July 23, 1964, pp. 247-248.)
Consideration should be given to some words of limitation, such as ‘persons-
properly and directly concerned” (as presently. contained in section 3 of the
‘Administrative Procedure Act, 5 U7.S.C. 1002), or ‘“persons with a legitimate-
interest.” o ; o
_ The district court procedure set out in subsection (b) to restrain the with--
holding -of agency records provides for a ‘de novo determination by the court..
However, where the, alleged withholding has taken place in an administrative-
proceeding it would appear that the normal procedure for judicial review of final
“ agency orders should be followed and would provide an adequate remedy. In:
the case of this agency, section 10(f) of the National Labor Relations Act pro--
vides that any party aggrieved by a final order of the Board may obtain review:
of such order in an appropriate U.S. court.of appeals. S o

Subsection (b) -also provides that in suits to compel disclosure of records:
“the burden shall be upon the agency to sustain its action.” This is contrary to-
the ordinary .civil discovery procedure ; rule 34 of the Federal Rules of ‘Civil -

- Procedure provides that a court may order production of books and papers upon
motion of “any party showing good cause therefor.” There would appear to.be:
no good reason to reverse the procedure when an agency of the Government is-
the holder of the records sought by a litigant. . :

Subsection (¢) (2) excepts from the provisions of subseetion (b): matters that
are “related solely to the internal personnel rules and practices of an agency.”
The language of this exception appears to be unduly restrictive. We seeno good:

~peason for departing from the exception now provided in section 3 of the Admin-~
istrative Procedure Act—i.e., “any matter relating solely to the internal manage---
ment of an agency,” and thislanguage should be substituted. S N

‘Subseetion (c) (3) excepts matters that are “specifically exempted from dis-
closure by statute.” The use of the narrow term “statute” faijls to take into-
account the law in this area created by sound judicial decisions. The substitu-
tion of “law” for “statute” would preserve the carefully considered principles
‘established in such landmark cases as U.S.v. Morgan, 313 U.S. 409, 422; Hick-
“man v. Taylor, 829 U.S. 657; Kaiser Aluminum Co. v: U.R., 157 P. Supp. 939 (Ct.

* CL), and Roviaro V. U.8., 353 U.S. 53, 59-62. - s i :
Subsection (c¢) (4) -excepts matters that are “trade secrets-and commercial .or
‘financial information obtained from the public and privileged or confidential.”
The phrase “‘commercial or financial” unnecegsarily limits this exception.  The
equivalent exception in S, 1666 (88th Cong., 2d sess.), as passed by the Senate
(110 Congressional Record 17080), contained more preferable language, i.e.,
“trade secrets and other information obtained from the public and customarily "
privileged or confidential.” . Rt : i
Subsection (¢) (5) excepts “interagency or intra-agency memoranda or letters:
dealing solely with matters of law or policy.” . There is infrequent occasion to-
deal with abstract legal or policy questions; most agency. internal communica-
tions relate to legal or policy issues based upon a specific set of facts or to mixed .
questions of law, policy, and fact. In view of the limited nature of the exception:
provided by (5)yan agency would thus be required- to -make available virtually
all of its internal documents, since most of them would-deal to some extent with!
facts,  This would include internal staff memoranda, containing advice and rec-
ommiendations- relative to pending  cases, working. papers, tentative draft deci~.
sions, etc. ~All of these documents tend to reveal the.mental processes of decision
makers and their staffs in arriving at determinations in speeific cases and are
entitled to be privileged against disclosure. See Morgan, V. U.8., supra, and
Eaiser. Alwminum. 00.V..N. .L.R.B., supra. - In sum, if internal reports are to be’
" worth anything, they must be based on facts rather than abstractions, and they.
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must be the free expressions. of those Who prepare them and not something
“cleared for bublication.” Ag the Supreme Court said in Hickman v. Taylor,
Supra, “Not:even the most liberal of discovery theorieg can justify unwarranted
inquiries into the files and mental impressions of an attorney.” Thig ig to say
nothing of the mental Drocesses of the decisionmakers themselves. It ig sug-
gested, therefore, that thig exception be broadened to read as follows: “inter-
‘agency or intra-agency memoranda, letters, or other papers.” -

Subsection (¢) ( 6) excepts “personnel and medical files and similar matters the -
disclosure of which would constitute g clearly unwarranted invasion of personal
brivacy.” While there is some ambiguity here, we construe this as providing

‘an unqualified exception for personnel and medical files, the limiting phrase
“the disclosure of which, ete.”, modifying only “similar matters.” There is no
reason why only bersonnel and medical files should be generally excepted. In
any event, - the requirement of g “clearly unwarranted invasion of personal
privacy” would appear to be unduly restrictive and to offer insufficient Protection
tg a right highly valued in our democratic society. Consideration should be

~ for law enforcement purposes except to the extent they are available by law
to a private party.” This provision would appear to permit a Board respondent
to obtain the_aﬁidavits taken from employees and other persons in the course

those persons may never be called as witnesses in the broceeding. For, “to the
extent * * available by law to g brivate party,” could well encompass. the
discovery brocedures of the Federal Rules of Civil Procedure, and ‘such'aﬁi(_iav_its
would be obtainable under those procedures, To permit the disclosure of Dpre-
trial statements of persons who may.-never be called ag witnesses would unduly
interfere with the administration of the National Labor Relations Act, for these
bersons, who are generally employees, would be reluctant to give statements
if they knew that their statements could be revealed to g hostile employer or
union in a position to take retaliatory action affecting their economic welfare,
even though they may not be called to testify. - In recognition of thig fact, the
courts have held that it'is an interference with employee rights under the act
for an employer to ask employees for copies of Statements which they have given
to Board agents, and about the matters contained in those statements, Tewas
Industries v. N.L.R.B., 336 F. 24 128 (C.A. 6); Surprenant Myrg. ¢o.v. N.L.R.B.,
58 LRRM 2484 (C.A. 6) ; N.L.R.B. v. Winn-Dizie, 58 LRRM 2475 (C.A. 6).
Under the more limited Jencks rule, which ig applicable to Board Proceedings, .
bretrial statements are made available, but only in the cases of those persons
who have been called as witnesses in the Board proceeding. Aecordingly,'it’i_s
Suggested that the exclusion in (7) be amended as follows : “(7) investigatory
files, including Statements of agency witnesses until such Wwitnesses have been
called to testify in an action or DProceeding ang Trequest is timely made by a
private party for the production of relevant parts of such statements for pur-
Poses of cross-examination” : )

Finally, th broposed subsection (a) of section 161 authorizes “the head
of each Department to prescribe regulations * * * fop the government of his
Department.” Thig has been interpreted as not being applicable to, and thus
not vesting this authority in, heads of “agencies” ag distinguished from “De-
partments.” A recent decision of the U.8. Court of Appeals for the Ninth Cir-
cuit so held ; General Bngineering, Ine., and H arvey Alwnminum v. National Labor
Relations Board, 58 LRRM 2432 (C.A. 9). There is something of ‘an anomaly
in using a statute which is otherwise not applicable to “agencies” to Drescribe
rules relating to the availability of their records. It is suggested that consid-'
eration be given to clarifying the applicability of section 161(a) to make it

In view of the above comments, this agency would be opposed to the enact-
ment of H.R. 5012 in its present form. We would appreciate having this report.
included in the record of the hearings on thig bill, - el *

The Bureau of the Budget has advised that it has no objection to the sub-
mission of this report to your committee. e :
Sincerely yours, . - -

R : WiLrram FELDESMAN, Solicitor:
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/. RepLy From SECURITIES AND ExcuaNee CoMMISSION

SECURITIES AND HIXCHANGE CoMMISSION,

. Washington, D.C., ‘March 19, 1965.
Re ‘H.R. 5012, H.R. 5013, H.R. 5014, H.R. 5015, H.R. 5016, HR. 5017, H.R. 5018,
H.R. 5019, ELR. 5020, H.R. 5021, HR. 5237, H.R. 5406, H.R. 5520, H.R.'5583,
H.R. 6172, 89th Congress. : !
Hon. Wiriam L. DAWSON,
Chairman, Committee on Government Operations, House of Representatives.

DeAR MR. CHAIRMAN ! The Bureau of the Budget has advised that from the
i standpoint of the administration’s program it has no objection to the comments in
the Commission’s memorandum on the above bills. '
i Sincerely yours, :
HueeE F. OWENS, Commissioner.

MEMORANDUM ON H.R. 5012, 891H CONGRESS

. 'The provisions of H.R. 5012 are intended “[t]o make sure that the public gets
the information it is entitled to have about public business % % % 71 phy amend-
ing section 161 of the Revised Statutes of the United States (5 U.8.C. 22), com-
monly known as the Federal «housekeeping”’ statute. To{accomplish this pur-
pose the bill. would require that all agency records, with certain limited ex-
ceptions, be made available for inspection by any person.
~ This Commission agrees that unnecessary Secrecy in the operation of the
Gpvernment ghould be eliminated and that Government agencies should at-
tempt to facilitate the securing of information by members of the public having
a legitimate interest therein. Indeed, the enactment of the statutes administered
by this Commission was in large part motivated by the desirability of making
information available to members of the public which might be pertinent to their
investment decisions. ‘Accordingly, the vast pulk of material contained in. this
‘Commission’s files is public and the Commission makes every effort to have it
readily available to the press and to individual members of the public® The
Oo_mmi’ssion attempts to comply not only with the letter of section 3 of the
Administrative Procedure Act, dealing with public information, but also with the
spirit of that section. Rule 25(a) of the Commission’s Rules of Practice pro-
vides that all information contained in documents filed with the Commission is
public unless otherwise provided by statute or rule or directed by the Commis-
sion. In addition’to complying with the publication provisions of section 3 of
the ‘Administrative Procedure Act, the Commission seeks to assure wide dis-
semination of its rule proposals, rules, opinions: and interpretations adopted
for the guidance of affected persons by furnishing copies of this material to the
press, making: it available for public inspection at the Commission‘so‘ﬁiees and
sending. copies to pumerous persouns on mailing lists which the Commission
maintains, These mailing lists include persons who are directly subject to regu-
lation by the statutes we administer as well as those whe have requested certain
classes of material from the Commission. The latter category alone-includes
more than 35,000 names. ) i
_'On the other hand, the Commission treats certain types of matters. as non-
public, including: documents afforded co: fidential treatment pursuant to schedule
A, paragraph 30 of the Securities Act of 1933, section 24 of the Securities Ex-
change Act of 1934, section 22 (b) of the ‘Holding Company Act of 1935, section
45(a) of the Investment Company Act of 1940, and section 210 of the Investment
‘Advisers Act of 1940, and proceedings in connection therewith, material obtained
in any nonpublic proceeding, jnter-agency and intra-agency correspondence, memo-
_randums and working papers, documents relating to internal matters, prelim-
inary. copies of proxy material, correspondence with the public, and classified
. material. ) .
b The major difficulties that would be ‘created for this Commission by enactment
of H.R: 5012, would flow from posssiblerargwments that various of the execeptions

;f’rém:'the general’ disclosure requirements. are not suﬂicigx\:t,ly Jbread to permit

1 Qee remarks of Congressman TFascell when introducing H.R. 5013, an jdentical bill.
111 Congressional Recor: 2857 (1965). : :
““2The breadth of the material available to the public g demonstrated by the list which
the Commisston-has prepared and igsued to:the public entitled «Compilation-of Documentary
Materials,Available in the SEC,” a copy of which is attached. ) )
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confidential treatment of some types of information that we believe should not

be made generally public, (Y ; i
We. are of the view that there are important considerations why certain
material in the Commission’s fileg should not be subject to general public s¢rus

tiny, as where disclosure of the material would impair the adviee and asgistance:

‘We render to persons seeking to. comply with the statutes we administer, where
it would unfairly injure members of the public, or where it would interfere with
free communieation, between - Government officials ‘with respect to-the mest
eflicacious manner of administering the law. ‘Certain of these considerations
are recognized in the legislative history of the Administrative Procedure Act,
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which points to the- problem of publicity which might “reflect adversely upon .

‘any  person, organization, préduct or commodity” prior to “actual ‘and fina]
adjudication” by an agency. = (H, Rept. 1980, 79th Cong., 2d sess! ( 1946), p. 40,)
The importance of these considerations may vary in different situations. Thus,

information sought in a congressional investigation or pertinent to the deter- -

mination of a lawsuit might properly be made available despite couhteravaili—ng

considerations which would be sufficient, to refuse to make the information: 'a‘»vaﬂ- ]

able to casual inquirers.

We would emphasize that, as to a large part of the material in"the Commis-

sion’s files which is not ‘made public, the primary reason for privacy is to protect
the rights and interests of private Dbersons having business before the Commigsion,

The statutes administered by the Commission have an impact on a wide variety

and great number of business transactions and arrangements; consequently,

such as mergers, acquisitions, and financing plang are given to and discugsed with
the Commission’s staff, often substantially in advance of the consunmimstion of the
transactions, Businessmen expect, and we believe have a right to expect, that
‘their confidence in disclosing these matters will be respected ; otherwise the
:administration of the Federal securities laws would be greatly complicated

:and the ability of American and international business organizations to plan $

-and execute important transactions within time schedules required’by ecotiomic
-circumstances would be impaired. These transactions may be of international
‘importance and Sometimes directly involve foreign governments. Without these

ing persons seeking to comply with the law. Professor Loss has stated:?®

““This practice—which a task force of the second Hoover Commission: reported as

‘having been ‘most effectively used’ by the SEC ¢—ig an essential and popular

“service with the bar and the securities industry. Thousands of such opiniong

-are given each year.”

Privacy is essential to thig process. Businessmen should not be_compelled

~to give premature publicity to proposed business transactions which ‘they would -

- wotherwise keep strictly confidential for the Protection of their;business, ‘simply
. “beeause, as a practical matter, it is neeessary that they consult the Commi sion
in advance. ‘Moreover, premature and unplanned disclosure of contemplated
‘business ‘transactions which . are discussed with -the . Commission could " affeet

the markets for the securities of the companies involﬁed‘s.and afford an op- .

‘Portunity to overreach the investing public to those persons who first gained aec-
~cess to the information,

- Similarly it would, be impossible as a practical matter for the Commission

‘to enforce itg proxy rules if it were unable to keep preliminary proxy material,

" nonpublic. The Commission’s broxy rules, which ‘relates te corporate electiony

and. corporate actions. requiring the ‘vote of security holders and whieh. aré.

‘applieable to all corporations listed on national securities ‘exchanges as well ag

‘to numerous other companies, provide that material to be sent to stockholders

83 Loss, “Securitios Regulation” (.i961)f p. 1895,

- +Commission on Organization. of: the Hxecutive Branch of the Government, Task Horce

“Report on Legal Services and Procedures (1955) 189 T . e
. ‘P See 'Repmgt; of Specinl Study of the Securities Markets of the Securitles and, Bxchange
«Commisston, H. Doe. 95, pt. 8, §8th Cong., 1st sess. (1963), pp. 70-93. : " ’
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shall be filed first in preliminary form with this Commission. The' examining:
staff make certain suggestions S0 that the material will .not be in any way
misleading and it is only after the participan\tsrhave nad an opportunity.to make:
the changes suggested by the staff that the definitive material is’ sent out to
shareholders. - By reason of the nonpublic nature of the preliminary n}aterial /

vestors have had fairly presented to them the matters upon which they ‘must
vote. Were the preliminary material public and susceptible to being reprinted:
~in the press, there would be no opportunity for staff processing of the material
- and the Commission’s only remedy would" be to geek - injunctive relief in the:
courts. That alternative, besides being time consuming -and expensive, can :
rarely: proyide full relief and may require postponement of corporate meetings-
and generally disrupt the affairs of the business community. : o
Accordingly, while we believe that the foregoing types of information, as well
~as the staff’s work ‘product in connection - therewith, are intended to be in-:
cluded in exemption (4) of the bill for matters that are “trade secrets and
commereial or financial jnformation obtained from the public and privileged.
or confidential,” we urge that this be made clear. S SRR e L
Other material in the Commission’s - files is nonpublic primarily to protect.:
persons. against the: possibility of adverse publicity if it should ultimately be-
determined ‘that charges against them have mnot been ‘substantiated. In the-
event that charges should not be proved in ‘such cases, not even the Commis-- -
sion’s opinion would be made public. We are concerned about possible argu--
ments  that such material is not ““gpecifically eXempted from disclosure by

statute” (exception (8)) -or otherwise exempted. Where the ‘Commission , in--
stitutes proceedings'pursuant to rule 2(e) of its rules of practice to disqualify
a practitioner before it, the proceedings are nonpublic. With respect to pro-
ceedings. for the revocation or. denial of registration of brokers and dealers:
in securities' or ‘of investment advisers, section 22 of ‘the Securities ' Exchange-
Act of 1934 and section 9192 of the Investment Advigers Act of 1940 have been.
_interpreted to permit private proceedings for they say that hearings ordered
by the Gommission thereunder “may be public.” ®  Whether the Commission.
makes these revocation or denial proceedings public depends upon considerations
present in the particular gituations. Thus, broker and dealer denial or revoca--
~ tion proceedings may be made public where they are based upon facts established.
‘in public records, as for example, where proceedings are based upon an injunc-

tion, a criminal conviction, or a prior determination by the Commission in an:.
order or decision which has become public that violationg were. committed by a.
_ particular person. 1f the Commission has ‘previously determined in a revocas.
tion or denial proceeding that a particular individual willfully violated the-
Securities Act or the;Securities Bxchange Act, 2 gubsequent proceeding arising:

~out of an a ‘plig:atiop‘for registration by that person.or a proceeding involving i
a fegi"srtrant‘controlled by or controlling such person and based upon the prior-
-finding as to that person, would pormally. be public. ‘The proceedings ‘may be-
made public because substantial charges of fraud are involved or it otherwise:
‘appears that the investing public should be alerted. to the situation prior to the
completion ‘of the proceedings. Another reason for ordering publie ‘proceedings:
may be to alert injured investors ‘to the possibility of a civil remedy prior to-
the running of the statute of limitations. Likewise, proceedings may be made:
public to alért the securities industry to the fact that the Commission has taken:
_action with respect to the particular practices to be involved in the proceedings..
It should be noted that where the Commission directs that a proceeding be non-
publie the privacy can, of course, be waived by the subject of the proceeding.
The American Bar ‘Association has indicated its view that such Commission
-proceedings should be made public only on an even more limited basis‘and ‘should’
normally be nonpublic. It has urged the Commission ‘“* * % .to provide that
. disciplinary proceedings involving brokers, dealers, or other nersons engaged in
the securities business will be conducted in private and without publicity as to-
‘their pendency Or the facts developed therein-* * *».-oxcept where the: Com-
- mission has determined -in an independent private proceeding that ‘the discipli=
nary proceeding should be conducted publicly. See Resolution IV, February 17,
1964, House of Delegates, American Bar Association. e ‘ s
“We are also concerned that it might be ‘argued: that -exception (5)" for:
-“interagency or intra-agency memorandums or letters .dealing solely: with matters:

| e See.also sec, 19 of the Ppublic Utility Holding Company Act of 1935, sec, 320 of the-
Trust Indenture Act of 1989, and sec. 41 of the Investment Company Act of 1940.. . >
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oF law-or policy” i mot: applicable if such documents deal with law or poi‘icy in the -
context of specific facts.. This argument would convert such work pbroduet of -
the professional staff of the Commission, and of the Commissioners themselves,
into public documents.  We do not see what burpose -would be seryved by giving
the general public access to such material or to such- other memorandums as
those recording conferences among the Commissioners, between the Commission
-and the staff, or between representatives of this and those of other,ageneies,'sueh
s the Department of J ustice; relating to.specific factual situations.  We can. see
‘No reason why such memorandums exchanged between ‘Canﬁs‘sioners,anvd, the
‘staff should be treated differently from thoge between Federal, judges and their
-assistants, : R :

-of an in-camera inspection by the Jjudge. : R b
Finally, we Suggest that subsection (a) of the bill be ‘amended by inserting
- ithe words “and Agency” immediately after “Department” in the firgt line thereof.
(line 5, p. 1 of the bill) and inserting the words “or Agency” immediately after
~"*Department”” in the third line thereof (line 7, p. 1). Thig suggestion is made
“on the assumption that subsection (¢) is intended to permit agencies ag well as
-departments ‘to maintain the confidentiality of material in the exempted: cate-
‘gories. 'The present structure of the bhill may give rise to arguments that the.

sauthority for nondisclosure provided in ‘Subsection. (c¢) relates o‘nl,y’ to govern-: -

‘mental bodies to which subsection (a) applies. S o
. Should the foregoing views not be adopted, the Commission would feel .con--
_-strained to oppose the bill in its présent form. ‘ : 8

R
Repry From Serrorrve Servicr System

' SELEOTIVE SERVICE SYSTEM, -
- i Washington, D.0., May 7, 1965,
‘Hon. JorN T, Moss, : L s
“Ohairman, Foreign. Operations and Government Information S’ubaamma;ttee of the

Committee om ‘Government Operations, Rayburn. House Office Building,

‘Washington,.D.C. : ; , W
DEAR MR, CHAIRMAN: T am pleased to furnish my comments as you requested
“in your letter of March 25,1965, on ‘H.R. 5012, a bill to amend ‘section 161 of
‘the Revised Statuteg ‘with respect to the authority: of Federal officers and ‘agen-
‘eles to withhold information ang limit the availability of records, ST
The Selective Service System "h_as in thg;past bointed out that legislation 'in

With that exception included, the bill; if it bécame' law, woula permit the
Selective Service System to continye to obtain from registrants the information
"necessary for their ‘Droper classiﬁcation which 1ig basicyto‘i‘the ~prqper~'selection

n_another respect, ‘however, a- provision of the bill would so adversely affect
“the operations of ‘the ‘System that I have to oppose its enactment.  The bill
ywould protect ‘from disclosure only those internal agency working paperg which
are interagenecy or intraagency memorandums or letters dealing solely with
matters of law or policy. 'Phis Testriction is far too narrow. It would leave
savailable to the public ‘Practically everything reduced to writing other than such
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memorandums’ or letters. Any reference, or ‘statement 'in a memorandum or
letter concerning any matter‘other than: law: or poli‘ey]wauld apparently remove
it from protection. : ¥ ; S i A miae
> The Bureau of the ‘Budget has advised that it has no objection to the submis-
. giom of this report to your ‘committee. i : Bh AR
. Sincerely yours,
o ettt

T.Ewis B. HERSHEY, Director. '

VETpRANS’ ADMINTSTRATION

. VETERANS’ ADMINISTRATION,
G ) Washington, D.C., March 15, 1965.
o, WitLiaM L. DAWSON, ! .
Chairman, Committee on Government Operations,
House of Representatives. i

DeaR MR, CHAIRMAN : This is in response to your request for a report by the
| Veterans’ Administration on H.R. 5012, H.R. 5013, H.R. 5014, H.R. 5015, H.R. 5016,
HR. 5017, H.R. 5018, H.R. 5019, HR. 5020, and HL.R. 5021, jdentical 89th Con-
gress bills, each entitled “A bill to amend section 161 of the Reyised Statutes
with respect to the authority of Tederal officers and agencies 10 withhold in-
~, formation and limit the availability of records.” i i .
17 These bills would amend section 161 of the Revised Statutes of the United
States (5U.8.0.22) by adding thereto new subsections (b) and (e). g
- “Subsection (b) would provide that every agency “ghall, in accordance with
published rules stating the time, place, and procedure to be followed, make all
its records promptly available to any person.” In addition, it would provide for
judicial enforcement, vesting jurisdiction in the district courts of the United
States to enjoin an agency from withholding records or information, other than.
records or information specifically. excluded ‘from the scope of the bill, deter-
mining the matter de novo, with the burden upon the agency to gustain its.ac-
tion. It further gpecifically authorizes punishment of responsible officers for
contempt where there is noncompliance with the court’s order and gives proceed-
~ ings under this section precedence on the docket over all other causes, except such
 other causes as the court deems of greater importance.
Subsection (¢). would authorize withholding information from the public or
1limiting the availability of records to the public in eight instances ; specifically
_matters (1) that are required by Executive order to be kept secret in the in-
terest of the national defense or foreign policy; (2) related solely to the internal
: personnel rules and practices of the agency; (3) exempted from disclosure by
~ gtatute; . (4) trade secrets and commercial or financial information obtained
from the public and privileged or confidential; (5) ‘interagency or intraagency
memorandums or letters dealing solely with matters of law: or policy; (6) per-
sonnel and medical files ‘and similar matters, the disclosure of which would:
constitute a clearly unwarranted invasion of personal privaey; (7) investigatory .
files ‘compiled for law enforcement purposes, except to the extent available by
‘law toa private party; and (8) contained in.or related to examination, operating,
. or condition reports prepared by, on: behalf of, or’ for the use of an agency
. responsible for the regulation or supervision ‘of fingneial institutions. i
Under the provisions of these bills, veterans’ claims matters would continue
to be exempt from disclosure because of section 3301 of title 38, United States
Gode, which provides in part: «A]l files, records, reports, ‘and othetr papers and
documents pertaining to any claim under any of the laws administered by the
Veterans’ Administration shall be confidential and privileged, and no disclosures
thereof shall be made except as follows.” : :
Following the quoted language, certain . specific exemptions are made under
which. material otherwise confidential may be released. In general, these
_pertain to disclosures to the claimant or his duly authorized agent or representa-
tive as to matters concerning himself alone; or when information is required
by process-of a U.S. court. ot by any department or other agency -of the U.8.
Government. One exemption is the requirement that the amount of pension,
compensation, or.dependency and jndemnity compensation: of . any beneficiary
shall be made known to any person who applies for such information. Likewise,
these bills would ‘exempt from disclosure internal rules and practices dealing
With'lli)erSOnnel and internal communications: dealing solely with matters of law
. . or policy. S : S )




FEDERAL PUBLIC RECORDS LAW o 263

While the exceptions provided in these' bills remove many of the areas of
J

- major concern, it is believed that, if enacted into law in their present form, -
there would be a resultant adverse impact on thig agency. Purely ag a matter

of good business management, and efficiency, it would be undesirable to create

a situation under which agency officials would be reluctant to reduce anything to ,
writing unless it was so innocuous: that it could be made available o any.
person including the bress, private counsel, Speculators, Government contractors,’

or even the idly curious, at any time, present or future. It would seriously
impede the effectiveness of administrative investigations, the successful con-
duct of which is no legs dependent on their confidential nature, than an investi-
gation conducted for law enforcement purposes, It is difficult to conceive g
successful procurement brogram were contractors to be afforded access to the
agency’s records, such ag estimates of costs, prior to bidding. .
Administratively it is believed that, if enacted into law, these bills would
give rise to many complex and costly prolbems. They are so broad in. scope

that they could, and probably would, create excessive demands on an agency for

information, requiring costly duplication and- transfer of records in. order to
make them available. Further, the easy access to the courts brovided in the
bill could give rige to extensive litigation, which in ‘many .instances; would
be unwarranted by the circumstances, The impact of this problem ig great-
ly magnified by the failure of the bill to limit in any way the persons to whom

the records must be made available, subjecting the agency to, requests which -

could be frivolous, without burpose, and in some cases, made for the purpose -

of harassment only. .

The Veterans’ Administration is not obposed ‘to the principle of furnishing
to the public as complete information concerning our operations ag is feasible,
To the contrary, we take great pains to see that information of interest to the
public is made available. The policy of the Veterans’ Administration. is get
out in Veterans’ Administration manual MP-1, chapter 4, section 405,01 provid-
ing: “Both the veteran and the public are entitled to full information. about

VA. The Administrator’spolicy is that VA will release all available informa-
tion about its activities, freely and frankly, to all information media. This

bolicy must be carried out.” . - , .
If a bill, such ag those under consideration, is to be enacted into law; it ‘i
urged that consideration be given to the following changes:
The phrase “any berson’” appearing in line 38, page 2, of the Proposed. sub-
Section (b) of section 161 of the Revised Statutes be defined to include only
" those having a demonstrated legitimate interest in the records requested
and the phrase “and the burden shall be upon the agency to sustain ity ac-
tion.” appearing in lines 12 and 13, page 2 thereof, be deleted.

The exception appearing in proposed subsection (c)(2), lines 8 and 4, :

page 3, be amended to read; “related solely to the internal personnel rules,

and management practices of any agency,” and proposed subsection (e)(7),
lines 12, 13, and 14, page 8, be amended to read, “investigatory files com-
piled for law enforcement or-administrative burposes except to the extent
available by law to a private party,”. ; , |
It must be our view that any public information requirement must preserve
to the agency’s discretion the right to determine the extent to which it ig feagsible
‘or.in the public interest to make its records available for random public inspec-
tion. Consequently, we: cannot recommend favorable consideration of these
bills by your committee,

We are advised by the Bureau of the Budget that there is no objection from:
the standpoint of the Administration’s program to the presentation of this report .

to your Committee,
Sincerely,

W. J. DRIvER, Administrator,







Analysis of Age‘né& Comments on S, 1666 : '
C :;,:;ﬁDu'i'in the 88th Congress the Administrative Practice and Proce-
~ dures Subcommittee of the Senate J udiciary Committee held hearings

~on S. 1666. During the hearings many objections were advanced by

- executive branch agencies to the bill ag introduced. These objections
were based on the variety and types of Government information which

- the agencies claimed would be open for disclosure should the bill, in
- 1tsoriginal form, become law.

Following are tables listing the major recognizable types of Governé

- Witnesses at hearings before the Subcommittee on Administrative
- Practice and Procedure, October 28-31, 1963.  (See the subcommit-
tee’s hearings, 88th Cong., 1st sess., pp. 161-166, 194205, 224-320.) ‘
- The tables list seven maJor categories of information which Gov-
ernment agencies contendecf should not be disclosed. Since each cate-
gory is based on the agencies’ own statements and testimony, there is
- some overlap and duplication of categories. In order to reflect as
~ much of the context of the agencies’ comments as possible, little at-
- tempt has been made to draw up a systematic table of mutually exclu-
~ sive Government, information categories. The duplication is based on
“the differences of perspective, emphasis, and context in the statements
of the various agencies.
. The seven major categories of information in the table are: (1) Per-
~ sonnel records; (2) intra-agency and interagency internal opinions,
recommendations, and advice; (3) instructions to employees; (4) in-
vestigation information; ( 5) voluntarily reported information ; (6)
‘business, financial data, and income tax information; and (7) foreign,
diplomatic, and international affairs information. These categories
which represent the general thrust of the Government objections to

8. 1666 were developed from the more or less specific examples given

- during the testimony, or in the form of agency comments, to the Senate

- subcommittee,

~ Under “Personnel records,” for example, are listed medical records
of inmates, medical records of personnel in the Armed Forces, and
- medical records of all Government personnel ; general record ; family,
- financial, and salary information which can be found in Government
personnel files; character and reliability evaluations; aptitude test re-
sults; information gathered in Government recruitment of personnel ;
physical examination records; efficiency ratings; personnel review files;
memorandums on personnel ; Veterans’ Administration claims and
records.
 Those speci

¢ and general examples of Government information
- which Government witnesses felt were threatened by S. 1666 in the
category of “Instructions to employees,” include instructions to in-
~ Vestigators; directions to be used for contract negotiations; Govern-
ment examination questions and answers; internal management direc-
tives, Internal Revenue Service manuals, and Secret Service files,.

265
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“Intra-agency and interagency internal ‘opinion, recommendations
" and advice” examples are staff views of investigations required by law
(such as investigators’ views in airplane accident investigations) ;
procurement planning records; correspondence with other Govern-
~ ment agencies; votes in courts-martial, selection boards, and the like;
preparation for legislation and/or budget; internal opinion and advice -
" memorandums; intra-agency memorandums;. candid advisory papers;
correspondence and. memorandums between agencies; attorney-client
“confidence with the Government as client; litigation files; legal re-
search and advice; litigation regarding courts-martial; pending litl-
“gation; and proposed and actual enforcement proceedings. . . ..
Investigation files Government, witnesses thought threatened by S.
1666 include information leading to detection of violations; investiga-

~ tive activities; interviews in investigations; quncorroborated and un-

" ‘evaluated information; investigatory techniques; preemployment in-
vestigation files; advice, communications, and intelligence regarding
possible orders to show cause; the names of informants and/or com-

- plaintants; information derived by investigations required by law;
- personnel Investigations and employee authorizations. -

" Witnesses argued that voluntary reporting programs would be
. ‘threatened by the passage of S. 1666 by revealing, in their opinion;

lending and licensing information; stafistics from commercial or in-

‘dustrial firms; complaints from the public; information on contract
‘bids; confidential information from private sources and medical and
‘other records of nonemployees. .

Trouble in the business world as well as possible inefficiency in tax
collection would be the result of S. 1666, some Government agency
representatives claimed. They cited the following business, financial,
and income tax information which the bill would disclose prematurely:
trade secrets; lending and leasing policies; commodity market infor-

~ ‘mation; interest rates and good transactions; support purchases; sci-

“entific reports; the value of securities; patent applications and pro-
* curement and/or disposal plans. = Other areas of financial information
which Government agencies felt threatened by S. 1666 include mat-

ters regarding financial institutions; tests made for private companies

by Government agencies; details of proposed transactions such as

"fl}e'rgers', acquisitions, financing plans; proxy files in corporate elec-
tions; Internal revenue records not otherwise protected by specific

statute; information derived from administration of retail and excise

‘taxes; information on savings-bonds holders and Government secrets
in the production of currency. = C

‘A variety of foreign and diplomatic information would be threat-
ened by S. 1666, agency representatives claimed. These are: advice
‘to the President on foreign air transportation ; individual trade date;
unclassified information from foreign governments; information

T - ‘regarding diplomatic affairs; information from foreign banks.

In each of the categories, a encies cited statutes authorizing con-
fidentiality which witnesses felt would either be overruled by, or at
 Jeast putin doubt by, S.1666. ' :

~ Each of the following tables covers one of the seven major cate-

‘gories. A “X” in the column identifying specific information indi-
“cates that the department or agency jdentified in the left-hand column
- claimed that type of information should be exempt from disclosure.
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