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L ‘doesn’t interfere with some legitimate ,qunct.idﬁ’j’of ‘th‘élﬁedeml«ageﬂcy, S
~ then, controls, it seems to me, are highly desirable without working

o to';-ge’cftheﬁprecisﬁé definition of a constitutional right. -

1 am not minimizing what I said earlier. = All Ifairﬁi;sayiﬁg is that I

- think so often in this country, we bog down in rather inyolved

stitutional‘i arguments which are important, I grant, as there are very o

~central values associated with the Constitution, but I would no
~ think that you always must say, we are doing this because there is a
constitutional right we are protecting. -~

I think the effort to create the kind of a political system we want,

“courts and the lawyers struggle over the precise terminology of the
 right, whether this or that is in it or not ov me, because that is
~ the way it will be done legally. ..~ ~

' There is never going to be one ri

ht to privacy

tind of society we want, should be the dominant aims and let the

“which, for once and

~ for all, is going to exist. It will be etched out by decisions over time,

~_as people who are oppressed by some of these practices; work up a
~case and the courts are called upon to decide it. So that is all

_ tosayin a preliminary way. 0
© Mr. GartLacapr. Thank you very much, doctor. In relat

I care

 to your last statement, the court decisions that we have been discuss- o

~ing have been in the area of criminal investigation. I (
ase certainly would fall within that category of the fourth amendment
i Dbut the Government rin : )
~ and other areas, such as the questionnaire type of thing, the lie -

The Olmstead

inquiring into an employee’s privacy et

_detector, this is a different area. This is: one of ,sfohe -areas that this .

committee ‘is. concerned with.

thoughts along thlS hne? e

M. Boaxey. It seemed to me an argument can be made that the
- first and fifth amendments would be the appropriate places to look
~ with respect to a Federal employee in this position, that is, the argu-

men that if freedom of expression is to have any meaning, it must
mean that we can keep back some things we don’t care to talk about..

Tt is the reverse and converse of it, and it is also that liberty which i

_ is guaranteed in the fifth amendment. .
. If you accept my analysis, privagcy, one’s freedom ¢

‘t":'pa;;t of one’s life and thought will be shared, is a liberty

guaranteed

dec1dewhﬁLt . -

 to Americans, and- then T think ‘the 5th amendment would apply o
- and similarly, the 14th amendment would apply to state action. .

~ Mr. GantacrER. You say protections to the individual, do o
* see any constil nt te yme
“as a condition precedent to employment?

~ Mr. Beaxey. I know of nothing in the statutes that reqmresor
~ provides for such questioning.

tional authority to require this type of information o

Tt has been my impression that these :

“practices have generally evolved from the efforts of personnel officers
and others to try and insure that a high type, a security type, a reliable

_ type of employee is recruited into the Federal service.
T did make the suggestion in my statement, that 1 think the spiri

h the conflicts which have arisen between

= ‘in which one should approa

~ privacy claims and the actions of agencies, is not to assume that those

LS o

- who have utilized
- than Brandeis di
job, maybe as zeal | :
‘as they define it, but in the process, as Brandeis indicated, they lose
s SightOfg'Other,iV&lue.‘S{ e N e Dy

these intrusive measures, are evil men, any more
. These are people who are trying to do a good
ously as possible in carrying out the public interest,




