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federal law, there has been no affront to an individual’s constitutional rights.
Yet, should the device be a spike microphone and penetrate an apartment wall
by only a few inches, then a trespas§ has been committed and the fourth
amendment violated.? - ‘
~ Just fifty years ago Dean Roscoe Pound published a paper in the Harvard
Law Review on “Interests of Personality.”* There he identified the claim to
private personality as “the demand which the individual may make that his
private personal affairs shall not be laid bare to the world.”® But though he
thought the interest was clear, the law, he found, had been slow to recognize
such an interest and raise it to the dignity of a legal 'right.y"y o -
Even had society’s developing awareness of the claim to privacy not been
blunted by the then dominant commercial concern for tangible property as
evidence of personal worth, the establishment of a right of private personality
was destined to be slow. For this there are a number of reasons. The right
of pi'ivacy is largely a subjective, incorporeal right, difficult to identify and
incapable of measurement. Other more definable values—such as freedom of -
speech—loomed larger a century and less ago. Until recently, furthermore,
science had not provided the devices which, circumventing the old concepts
of property, make surveillance possible without an actual trespass. In addition,
the modest range of governmental activities of a half century and more ago
made the threat to the individual from government seem negligible. The -
formidable attributes of concentrated economic power were, also, only begin-
ning to be appreciated. Indeed, the aggressive spirit of individual self reliance
which prevailed in America would have made society’s concern for the private
personality seem incongruous. o ‘ SR R
It is reasonable, moreover, that the claim to privacy should evolve
slowly, for privacy is in conflict with other valued social interests, such as
~informed and effective government, law enforcement, and free dissemination
of the news. Whenever competing rights and values confront each other, it
is always a slow and arduous process to evaluate the claim and counterclaim in -
real life situations. This process, however, is a classic function of the law.
In time, therefore, the boundaries between the permissible and unreasonable
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6. To the extent that the claim to privacy has not yet been recognized or protected
by law ‘it cannot, at least in a technical legal sense, be called a “right.”



