6 SELF-EMPLOYED PENSION PLANS

(10) In the case of a plan which provides contributions or benefits
for employees some or all of whom are owner-employees (as defined
in subsection (¢)(3))—

(A) paragraph (3) and the first and second sentences of para-
graph (5) shall not apply, but—

(i) such plan shall not be considered discriminatory within
the meaning of paragraph (4) merely because the contribu-
tions or benefits of or on behalf of employees under the plan
bear a uniform relationship to the total compensation, or
th((al basic or regular rate of compensation, of such employees, -
an

(ii) such plan shall not be considered discriminatory within
the meaning of paragraph (4) solely because under the plan
contributions described in subsection (e)(3)(A) which are in
excess of the amounts which may be deducted under section
404 [(determined without regard to section 404(a)(10))]}
for the taxable year may be made on behalf of any owner-
employee; and

(B) a trust forming a part of such plan shall constitute a
qualified trust under this section only if the requirements in
subsection (d) are also met. '

%* * % * % * %*

(¢) DeriniTioNs AND RuLes RELATING TO SELF-EMPLOYED INDI-
vIDUALS AND OwNER-EMPLOYEES.—For purposes of this section—

(1) EmprLovyee.—The term “employee” includes, for any tax-
able year, an individual who has earned income (as defined in
paragraph (2)) for the taxable year. To the extent provided in
regulations prescribed by the Secretary or his delegate, such term
also includes, for any taxable year—

(A) an individual who would be an employee within the
meaning of the preceding sentence but for the fact that the
trade or business carried on by such individual did not have
net profits for the taxable year, and

(B) an individual who }Zas been an employee within the
meaning of the preceding sentence for any prior taxable year.

[(2) EARNED INCOME.—

[(A) In ceENERAL.—The term “earned income” means the net earn-
ings from self-employment (as defined in section 1402(a) ) to the extent
that such net earnings constitute earned income (as defined in section
911(b) but determined with the application of subparagraph (B) ), but
such net earnings shall be determined—

L[(i) without regard to paragraphs (4) and (5) of section 1402(c),

[(i1) in the case of any individual who is treated as an employee
under sections 3121(d)(3) (A), (C), or (D), without regard to
paragraph (2) of section 1402(c), and

[Gii) without regard to items which are not included in gross
income for purposes of this chapter, and the deductions properly
allocable to or chargeable against such items.

For purposes of this subparagraph, sections 911(b) and 1402, as in
effect for a taxable year ending on December 31, 1962, and subpara-
graph (B), as in effect for a taxable year beginning on January 1, 1963,
shall be treated as having been in effect for all taxable years ending
before such date.
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