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In determining whether a free choice plan is operating fairly and effectively,
80 as to materially further the orderly achievement of desegregation, the Com-
missioner will take into account such factors as community support for the
plan, the efforts of the school system to eliminate the identifiability of schools
on the basis of race, color, or national origin by virtue of the composition of staff
or other factors, and the progress actually made in eliminating past discrimina-
tion and segregation.

The single most substantial indication as to whether a free choice plan is
actually working to eliminate the dual school structure is the extent to which
Negro or other minority group students have in fact transferred from segregated
schools. Thus, when substantial desegregation actually occurs under a free
choice plan, there is strong evidence that the plan is operating effectively and
fairly, and is currently acceptable as a means of meeting legal requirements.
Conversely, where a free choice plan results in little or no actual desegregation,
or where, having already produced some degree of desegregation, it does not
result in substantial progress, there is reason to believe that the plan is not
operating effectively and may not be an appropriate or acceptable method of
meeting constitutional and statutory requirements.

As a general matter, for the 1967-68 school year the Commissioner will, in
the absence of other evidence to the contrary, assume that a free choice plan
is a viable and effective means of completing initial stages of desegregation in
school systems in which a substantial percentage of the students have in fact
been transferred from segregated schools. Where a small degree of desegrega-
tion has been achieved and, on the basis of the free choice registration held in
early 1967, it appears that there will not be a substantial increase in desegrega-
tion for the 1967-68 school year, the Commissioner will review the working of
the plan and will normally require school officials to take additional actions as
a prerequisite to continued use of a free choice plan, even as an interim device.

In districts with a sizable percentage of Negro or other minority group stu-
dents, the Commissioner will, in general, be guided by the following criteria in
scheduling free choice plans for review :

(1) If a significant percentage of the students, such as 8 percent or 9 percent,
transferred from segregated schools for the 1966-67 school year, total transfers
on the order of at least twice that percentage would normally be expected.

(2) If a smaller percentage of the students, such as 4 percent or 5 percent,
transferred from segregated schools for the 1966-67 school year, a substantial
increase in transfers would normally be expected, such as would bring the total
to at least triple the percentage for the 1966-67 school year.

(3) If a lower percentage of students transferred for the 1966-67 school year,
then the rate of increase in total transfers for the 1967-68 school year would
normally be expected to be proportionately greater than under (2) above.

Where there is substantial deviation from these expectations, and the Com-
missioner concludes, on the basis of the choices actually made and other avail-
able evidence, that the plan is not operating fairly, or is not effective to meet
constitutional and statutory requirements, he will require the school system to
take additional steps to further desegregation.

Such additional steps may include, for example, reopening of the choice period,
additional meetings with parents and civic groups, further arrangements with
State or local officials to limit opportunities for intimidation, and other further
community preparation. Where schools are still identifiable on the basis of
staff composition as intended for students of a particular race. color. or national
origin, such steps must in any such case include substantial further changes in
staffing patterns to eliminate such identifiability.

If the Commissioner concludes that such steps would be ineffective, or if they
fail to remedy the defects in the operation of any free choice plan. he may
require the school system to adopt a different type of desegregation plan.

§181.55 Reports

(a) Supporting Materials. FEach school system must submit to the Commis-
sioner a copy of the letter, notice, and choice form, all as prepared by the school
system for distribution, within three days after their first distribution, and must
submit a clipping of all newspaper announcements published in accordance with
§ 1R1.53 above within three days after publication.

(b) Data on Choices Not Being Honored. In any case including the case of
conflicting choices under § 181.42 above, where a student chooses a school where




