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Again, may I urge you to transmit this memorandum to local educational
agencies in your State and to establish appropriate procedures for them to follow
with respect to future Title I applications and amendments to applications.
Please let us know how many copies you need for this purpose.

I would appreciate hearing from you concerning any problems you may have in
implementing these provisions in your State.

MeMORANDUM FrRoM MR. Louis J. MCGUINNESS To Miss CAROL HERZM AN—TITLE I
ESEA (OrfFICE oF EDUCATION), WHICH LIST, BY STATE. THE NUMBER OF PRE-
SCHOOL PROGRAMS CONDUCTED WITH TITLE I FUNDS

‘We apparently do not have the kind of data in DCE which will satisfy the
Perkins Committee request. About the best we can do isx provide them with
the results of the 1966 summer Title I survey covering all LEA's with 1200
students or more (these LEA’s have 899, of the public school children). This
survey obtained information on the number of preschool programs and kinder-
garten programs utilizing Title I funds last summer. We have extracted out
this information on the States that would be involved and it is attached to
this memo.

I discussed the segregation problem with Mr. David Seeley today and with
some of his top staff—they can be of only slight help to us. They lack data
on this subject just as we do. As you know, we have publixhed two different
guideline memoranda on the subject of desegregation for the purpose of attempt-
ing to force integration in Title I summer programs. Copies of these two memo-
randa are attached. I have also discussed the segregation problem with both
Al White and Paul Miller and they too lack precise data on segregation in
Title I programs for their respective States. In effect. we have to consider a
program in compliance if the Equal Iiducational Opportunity office declares a
given LEA in compliance. Practically speaking, we are forced to rely on public
complaints, which have been very few.

Regarding Item #3, the purported shift from OEO Head Start funding to
ESEA funding—this is again an area where our data are inadequate. We do
not know anything about this with any degree of certainty. It may be possible
for the Committee to gather this information from OEO sources. It may also
be possible for us to gather “shift” data from State Title I coordinators.

MEMORANDUM
MARCH 23, 1967.

To : Carol Herzman, Program Officer.
From: Louis McGuinness, Assistant Chief, Program Development Branch.

The following table, containing information extracted from a U.S. Office of
Education survey sent to 6400 school districts with an enrollment of at least
1200 students (such school districts serving 899 of the nation’s public school
pupils), shows the number of school districts in the South who reported having
Title I summer school programs serving prekindergarten and kindergarten
children.

INFORMATION ON THE AMOUNT OF FUNDS AVAILABLE FOR THE ADMINISTRATION
or TITLE VI For SCHOOL DESEGREGATION FOR EACH OF THE LasT THREE
F1scaL YEARs

1. Dollar amount for Titles VI and IV, salaries and expenses :

Office of Education (cqual educational opportunitics program)

1966 : 1967 ‘ 1968 request

Title VI._ . ! $109,000 | $3.434,000 $5, 534, 000
Title IV_._ - _4 1,134, 000 | 1.493.000 1, 900, 000
Total ... } 1. 243, 000 “ 4,927,000 7,434, 000

2. Number of Civil Rights positions prior to end of fiscal year 1966 :
Title VI: 70 (Office of Education, Title VI Unit).
Title IV : 90.

75—492—67—pt. 2 51
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SUMMARY OF THE BASIN AND GENERAL (CONTENT OF THE ECONOMIC
OPPORTUNITY AMENDMENTS OF 1967

General

The Economic Opportunity Amendments of 1967 consist of a section authorizing
fiscal year 1968 appropriations for various Economie Opportunity Act programs,
and three titles. Only title I includes amendments to the Economic Opportunity
Act itself. Title II would establish a program to aid in the provision of sum-
mer camp oppurtunities for disadvantaged children, pursuant to a recommenda-
tion of the President in his recent Message on Children and Youth. Title III
would provide certain criminal sanctions to cover cases of embezzlement, willful
misapplication, theft or kickbacks involving financial assistance funds under
the Economic Opportunity Act.

Anthorizations

Section 2 of the bill would authorize appropriation of $2.06 billion for pro-
grams under the Economic Opportunity Act for fiscal year 1968, including $874
million for carrying out the Job Corps and work-training programs under title I
of the Act, $1.022 billion for community action programs under title IT, $47 mil-
lion for the rural loan. and migrant and seasonal farm worker programs under
title III, 870 million for work-experience programs under title V, $16 million for
administration and coordination activities under title VI, and $31 million for
VISTA and volunteer programs under title VIII.

Amendments to the Economic Opportunity Act

Title T includes a large number of amendments to the Economic Opportunity
Act. These are sufficiently numerous and comprehensive that—partly for tech-
nical reasons and partly for greater clarity—major parts of the Act, including
Job Corps and Community Action. have been rewritten.

Although the amendments are substantial both in number and in anticipated
over-all impact, they would not change the fundamental character of existing
programs. To the contrary, they are predicated on the view that those programs
are—and have proved themselves to be—sound and effective in basic concept.
Yet no ane would pretend that. today. the several programs are simply an exten-
«ion of what they were in the heginning. They have, to some extent, developed
along unanticipated paths: they have encountered some unforeseen problems.

Policies once tentative., but of major importance, have been tested. And the
experience. not only of the Office of Economic Opportunity. but of the State
and loecal agencies, and many private groups that have participated in these
programs is now sufficient to permit decisions governing long-run program direc-
tion that were not possible three vears ago. Cumulatively. the adjustments sug-
gested by these considerations add up to a law which will be in some respects
less useful than the present Aet for the processes of trying, testing and learn-
ing. But it will be a law which. while still retaining flexibility for needed inno-
vation. is better suited to the complexities of effective and efficient adminis-
tration.

Many of the amendments are technical. Some. such as provisions defining
the strueture and powers of community action boards.! are designed to deal
with specific problems pecnliar to a particular program. There are, however,
several features which recur repeatedly. Among these are—

1. A hetter focusing of programs on the goal of helping people to help them-
selres to become self-sufficient.—The Economic Opportunity Act represents a na-
tional commitment to the elimination of poverty. The needs of the poor are,
however. so great and =0 extensive that it is frequently difficult to maintain
a focus upon the causes of poverty as distinguished from its symptoms. Yet
for Economic Opportunity Aect programs that focus is critical. The bill under-
takes to sharpen this focus in a number of ways. For example—

(a) Tt contains a new employment program designed to reach thousands
of unemployed or underemployed slum residents many of whom are at best
only marginally employable. and to provide them. for the first time, with
the kind of intensive help and support needed to enable them to secure
and hold the substantial number of meaningful jobs that today exist or
can be made available in many urban areas.”

* New title II (sec. 103 of the bill), sec. 211.
2 New title I-B (sec. 102 of the bill), sec. 123.
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(b) It specifically directs the complex of activities represented by com-
munity action to one over-all objecrive—the promotion of tull family and
individual self-sufficiency.?

(c) It expands the concept of the wigrant and seasonal agricultural
worker progran, currently stated in terms of assistance in meeting hous-
ing, sanitation, education and day care needs, to include the assistance
required to help these workers and their familiex cope with technological
changes which are entring deeper and deeper into even their present inade-
quate livelihood."

(d) It revises the formula in the present law relating to the treat-
ment under the welfare laws of persons in training or work-training, so
as to provide—and test—a new system of incentives under which publie
assistance recipients would be encouraged not only to work but to push
their earnings up to the point where they will get out of poverty.®

2. Strengthening of fiscal and administrative controls and stundards.—As
Economic Opportunity Act programs mature, and as agencies respounsible for
those programs gain operating experience, they should be expected to meet
increasingly high standards of eftficiency and technical competence.

This objective holds true of all programs under the Act. The problems in-
volved are, however, probably most complex in the case of community action.
These local programs may include a wide range of projects and activities;
they may involve numerous participating agencies; the community action agency
itself is likely to be relatively new; and there are manifest difficulties in de-
veloping personnel systems which maintain necessary merit features without
curtailing job opportuuities for poor people who commonly lack the formal edu-
cation and training required to satisfy traditional job entrance and promotion
requirements. Yet for all these complications, it is clear that if community
action agencies are to perform effectively, and measure up to their responsi-
bilities, they must aim for administrative standards which are not only ade-
quate but if possible distinctly above those generally acceptable in  the
commaunity.

The Dbill includes a substantial number of amendments which are basically
designed to improve or tighten administrative standards consistent with the
needs and growing technical capabilities of the several programs. These range
from specific evaluation requirements which the bill would attach to the Job
Corps, work-training, and community action and migrant programs.” to limita-
tions on Job Corps enrollee allowances and the addition to VISTA and the
newly authorized part-time volunteer program of safeguards to assure that
fees are not charged for volunteer services and that volunteers do not displace
employed workers.”

In the case of community action, the bill includes an expanded audit and
fiscal responsibility provision which would require annual operating audits, as
well as the preliminary audits now prescribed: provide for the handling of audit
disallowances : and require specific controls over the rate of local agency expendi-
tures.® The bill sets forth evaluation requirements, already mentioned above,
which cover agency efliciency as well as program effectiveness. and which con-
template appointment of committees which could he composed of business and
professional men to advise agencies having particular problems.’ And it ex-
pands and focuses existing program criteria so as to establish for each com-
munity action agency a specific obligation to achieve and adhere to standards of
organization, management and administration that will mee't the nh_jeotive of
providing assistance efficiently and free of any taint of partisan political bias
or personal and family favoritism. This oblization would be implemented
through rules governing a variety of specific potential problem areas. including
staff accountability ; salaries, salary increases, travel and per diem allowance
and other employee benefits: hiring. retention and promotion standards: per-
sonal and financial conflicts of interest: and partisan political activities®

3 title II (sec. 103 of the bill). sec. 201,

4]‘;1103:1 f]itl(;- IIIjR (sec. 104 (e) of the bill), sees. 311 and 512,

5 New title VII (sec. 106 of the bill). .

61\\2:: tglttll‘:e I—A(Q((;gc. ](‘)1 of the bill). sec. 113(a) : new title I-B (=ec. 102 of the bill),
see. 130 : new title II (see. 103 of the bill), secs. 215 and 222(d) : new title III-B (sec.

i), . 314. ~ .

log‘f\;‘(}“?fﬂttlllg tI’ln\) (22%. 101 of the bill), sec. 109 : new title VIII (sec. 107 of the bill), sec.
834. See also the criminal provisions in title III of the bill

8 New title IT (sec. 103 of the bill), sec. 243 (¢) and (d).

9 New title IT (sec. 103 of the bill). sec. 215,

10 New title II (sec. 103 of the bill), sec. 214.
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It should be noted that. in addition to provisions which directly prescribe
administrative standards, the bill includes a variety of features which should
help in eliminating red tape, bolstering administrative resources, particularly in
rural areas, or otherwise facilitating greater efficiency in operations. Some
of these are described below in connection with amendments relating to the
delineation of program purposes, State participation, increased private involve-
ment, and improved coordination.

3. A clearer delineation of specific program objectives.—For all its apparent
geperality, the Economic Opportunity Act is in fact a complex enactment estab-
lishing a number of major programs which are themselves complex—complex
in what they seek to do and in the number and variety of problems with which
they must deal. There has been—inevitably—debate over the precise paths
these programs should follow. This is not undesirable to the extent it involves
shaping a program to the realities of what can be done as opposed to theoretical
and untested notions of what should be done. But unnecessary debate can
confuse needlessly, impair effectiveness, result in undue delays and contribute
to a kind of inefticiency which defies even the best organization chart.

A clearer spelling out of purposes can help minimize this kind of problem.
As in the case of improved administration., the problem of program purpose
is probably most obvious in the case of community action. For a good local
conmunity action program must involve not just one but a number of essential
elements: it cannot be all this or that; it must maintain a balance. This is
a characteristic easily lost sight of by people seeking, not unnaturally, easy or
simple—and sometimes flatly inconsistent—solutions to very complicated prob-
lems. One of the ohjectives of the amendments is to make this characteristic—
the need for halance—explicit in the law and. by so doing. to help local agencies
to develop programs that will reflect with increasing precision all that the com-
munity action concept requires.”

But the xpelling out or refinement of purposes or basic program standards is
not confined to the community action provisions of the bill. Many parts of the
amendments, including for example Job Corps provisions specifying more pre-
cisely the group to be served and establishing criteria and objectives for center
programs and center community relations,” would be similarly characterized.
They speak to and are designed to reflect programs which have now moved
away from initial experimentation and are acquiring a structure which requires
more attention to securing the maximum results from established polices than
to what those polices should be.

4. A greater emphasis on coordination as a means of assisting State and local
agencies to overcome specific, practical barriers to more efficient operation.—
The better coordination of all anti-poverty programs has been a basie objective
of the Economic Opportunity Act. It is, however, probably too easy to view
coordination as something which requires only a few, simple decisions by one or
more Federal officials from which all kinds of good and desirable things follow
with little additional effort. In practice, coordination is much more apt to in-
volve continuing attention to a lot of hard details, generally uninteresting in
themselves, but cumulatively capable of creating real barriers to efficient and
cooperative efforts. These barriers are sometimes best seen—as their conse-
quences may be most keenly felt—not by Federal agencies but by people at the
State and local level who have ultimate responsibility for translating Federal
laws and regulations into measurable and meaningful results.

The coordination and information center provisions of the bill are designed
to give greater emphasis to a pragmatic approach that focuses upon the hard,
if sometimes grimy. details. and upon the operating problems encountered by
State and local agencies in trying to do things a little more effectively and
efficiently in the midst of a complicated network of laws, rules, conditions, guide-
lines and instructions.®

In addition—

(a) The Work-training provisions of the bill are designed to make it
easier for localities to construct programs that pull together different author-
ities now scattered in different parts of the Act, without having to secure
separate grants or contracts covering the different activities which a project
fully responsive to local needs and opportunities may require.

11 New title IT (sec. 103 of the bill). sec. 201 : alzo, sec. 212(b) of that title.
12 New title T-A (sec. 101 of the hill), secs, 103, 105, 108(a) and 111.

18 New title VI-B (sec. 105(e) of the bill).

1 New title I-B (sec. 102 of the bill), sec. 122,
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(b) The bill contains a provision under which Federal agencies, pursuant
to Presidential regulations, may waive and eliminate some of the maze of
potentially inconsistent technical requirements with which a local agency
may now be saddled when it seeks to put together a single project combining
assistance from different Federal sources.’

(c) The community action provisions of the bill include a specifie pro-
vision designed to lay the basis for joint action by Federal agencies in help-
ing local agencies engaged in community action programs to overcome
problems arising out of diverse Federal requirements and to make longer
range plans than are now generally possible.’

5. An expanded role for States and State agencies.—In the development of
Federal grant-in-aid programs, there has been a tendency to observe relatively
rigid categories: some types of assistance are given only to the States, with no
direct dealings between Federal and local agencies ; other assistance, to an in-
creasing degree, has been granted directly to local agencies, with no State in-
volvement. Some recent legislation has tended to suggest a more flexible and
Dotentially creative approach. The present Economic Opportunity Act, with its
provision for Federally assisted State technical assistance agencies to help local
communities develop and administer programs, provides an example of this
latter approach.

The bill undertakes to build upon this relatively small but significant base for
a cooperative Federal-State-local relationship. It thus contains a number of
provisions—particularly in community action—designed to expand the use of
State resources and capabilities. These include specific provision for State-
operated commuuity action programs serving rural and smaller comuunities, for
State agency operation of community action special purpose programs, for Fed-
eral-State evaluation projects, and for joint Federal-State funding of specifie
projects or programs as a means of promoting the better coordination in the use
of Federal community action and State funds.”” The bill also is designed to make
it possible for State technical assistance agencies to play a broader role at the
State level than the law now contemplates.” Further. it contains provisions de-
signed to afford States a more explicit role in the Job Corp=* and to invite their
help in Federal coordination efforts.”

6. An expansion of programs in rural areas—The bill contains a number of
brovisions designed to stimulate, facilitate and support the expansion of pro-
grams in rural areas. This is one of the objectives sought to be attained through
the greater participation of States and State agencies. as described above. An
expansion of rural areas programs is alxo one of the major uses to be made of the
additional fiscal year 1968 funds which the bill would authorize—a need which
is particularly crucial in view of the impact of reductions in funding for the cur-
rent year on communties which had not started or only just initiated programs.

The bill further contains provisions designed to focus existing community
action authoritiex more effectively on rural problems: and to encourage the de-
velopment of joint or common community action projects hetween urban and
rural communities.®

It seeks to channel technical assistance efforts under the several work-training
programs so that they will be particularly helpful to rural communities in devel-
oping meaningful projects taking full advantage of the more flexible authority
the bill would provide.® It would, in addition, provide for an assistant director
of the Office of Economic Opportunity who would be charged with responsibility
for ~eeing that rural problems are taken into account in all programs and for
developing new programs, procedures and approaches wherever necessary.®

7. An increase in opportunities for, and efforts to sccure, private individual
and organization participation—A striking—and in its scope, novel—character-
istic of the Economic Opportunity Act is its reliance upon private as well as public
effort and resources. The Act reflects. in this respect, two facts: the problem of

15 New title IT (sec. 103 of the bill), sec. 241(h).
18 New title II (=ec. 103 of the bill). sec. 241 (a). .
17 New title IT (sec. 103 of the bill). secs. 213, 222(b), 222(d). and 241(c).
13 New title IT (sec. 103 of the bill), sec. 231.
19 New title I-A (sec. 101 of the bill), sec. 115. . _ .
New title II (sec. 103 of the bill), sec. 231; new title VI-B (sec. 105(e) of the bill),
sec. 632(2).
2 New title IT (sec. 103 of the bill), sec. 240.
22 New title I-B (sec. 102 of the bill), sec. 128.
2 Sec. 105(a) of the bill,

B
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poverty is so large and pressing that its solution requires resources well beyond
what public agencies alone can command: aud, in the economy of this nation,
people who ultimately escape poverty and gain self-sufficiency will do so in most
caxes through employient which only the private sector can provide,

The bill seeks to provide a basis for expanding private participation still fur-
ther in a way that takes account of both of these facts. It would, for exanmple,
authorize a new urban employmeunt program, specifically designed to operate with
an unusual measxure of private employer cooperation.” It would also expand
the possibilities for including on-the-job training elemnents involving private em-
ployers in other work-training programs.” In the case of communty action, it
would specifically recognize the necessity for involving private business, labor
and professional groups, not just through community action agency board mein-
bership. but also through projects uzing the capabilities of these groups in activi-
ties to help the poor obtain jobs or to make managerial and technical expertise
more readily available to neighborhood groups.®

Finally. the bill contemplates a large increase in private individual citizen par-
ticipation—in connection with Head Start and child development programs and
in a variety of other activities where there is a critical need for the talents and
energes of dedicated people. It would. for this purpose, authorize a new part-
time volunteer prograin designed to extend to many thousands of people, young
and old alike. opportunities for meaningful and rewarding service in helping the
poor to help themselves—opportunities which VISTA, with its requirement for
full-time service. can today offer only to a relative few ™

ADMINISTRATION SENDS To CONGRESS TIGHTENED AND STRENGTHENED ECONOMIC
OPPORTUNITY AcT OF 1967

A revised and strengthened antipoverty program for Fiscal Year 1968 is pro-
posed in the Economic Opportunity Act of 1967, submitted to Congress by the
Office of Economic Opportunity today.

In effect. a “new’ hill has been presented to the Congress. It would:

Establish precise procedures and standards to assure fiscal and adminis-
trative controls over all programs, including locally administered com-
munity action programs. These include requirements for audits, regulations
over the rate of local agency expenditures, evaluation reports, and employ-
ment standards.

Establish safeguards against the use of Federal funds for illegal picketing
or demonstrations, and against participation by antipoverty employees in
any form of direct action in violation of the law, or in partisan political
activity.

Expand participation of states in the War on Poverty through expanded
use of state agency resources. This includes provision for state-operated
community action programs serving rural and smaller communities, and a
broader role for state technical assistance agencies. States will be given
expanded opportunities for participation in Job Corps, including operation
or administration of state-operated programs which carry out the general
purposes of Job Corps.

Increase involvement of the chief, locally-elected officials, and business,
labor, religions and other private organizations, and individuals.

Extablish a new placement system for the Job Corps to provide maximum
employment opportunities for enrollees.

Declare as ineligible for Job Corps persons with a record of violent anti-
social behavior and require enforcement of standards of Job Corps conduct
that give Job Corps Center Directors authority to take appropriate disei-
plinary action. including dismissal.

Define new Job Corps practices requiring establishment of relationships
between the Centers and surrounding communities, including community
advisory councils, which will give communities a new voice in center
operations.

Tighten regional assighment provisions so that enrollees will go to centers
nearest their homes—thus further reducing enrollee costs.

24 New title I-B (sec. 102 of the bill), e, 123,
Now title I-R 1see. 102 of the bill). sec. 122,
* N title IT (sec. 103 of the bill). secs. 201(35). 211(a), 212(b) (5).
New title VIIT sec 107 of the hill), sec. 820,

o
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Expand prograis in rural areas under direction of 1 new assistant director
charged with implementing all types of antipoverty programs in rural
regions.

Draw together diverse work training authorities to make it possible for
communities to tailor projects to local needs without the red tape of multiple
applications.

Define and strengthen the coordinating authority of the Director of the
Office of Economic Opportunity and the Economic Opportunity Council over
all antipoverty programs.

The proposed bill requests authorizations adequate to fund many local com-
munity action programs which had to be curtailed by last year's Congressional
cuts in appropriations.

The proposed $2.06 billion bill is based on experience gained in two and a half
years of antipoverty administration. Amendments and new titles are recom-
mended that will capitalize on the hard lessons learned in this time.

The legislation specifies areas that will be strengthened, spelling them out with
exact guidelines and requirements, and codifies areas where the record shows
achievement and progress.

The Office of Economic Opportunity. which necessarily reached out and tried
many new avenues when the War on Poverty was launched in November, 1964,
has, in general, redrawn and redefined its lines of attack according to practical
successes attained.

The thrust of the proposed legislation underscores the paramount purpose of
the antipoverty effort—that is, making productive citizens and fully participating
eitizens of all who now live in poverty. Those in poverty total about 32 million
men, women, and children, or approximately 10 million family units.

COMMUNITY ACTION

Community action program amendments are aimed at taking all steps possible
to help the poor obtain knowledge and skills which are needed to become self-
sufficient.

The present provision that one-third of the governing boards of community
action agencies must be representatives of the poor is retained. Added are re-
quirements that community action agencies—the locally organized and locally
administered antipoverty units—provide an important role for public officials,
as well as for representatives of business, labor and other private community
leadership groups.

The amendments would expand the means of state participation in community
action programs, giving a wider role to state technical assistance agencies and
providing that <tate agencies operate or serve as a conduit of funds for specific
programs.

Local governing boards of community action agencies will he required to have
effective control over all basic programs, planning, budget and personnel policies.
Minimum functions are prescribed for CAAs, and requirements are added for an-
nual operating audits. and administrative and personnel standards are tightened.

There is a provision for appointing committees of local business and profes-
sional men to advise the local community agencies. Standards are set for evalu-
ating the effectiveness of the CAA operation.

Methods are described to cut red tape and eliminate duplication where several
federal and state agencies are involved in a single project.

WORK AND TRAINING PROGRAMS

Work and Training Program amendments inclunde a new employment program
to reach thousands of unemployved or underemployed slum residents. For the
first time, it will provide these people—many of them now only marginally em-
ployable at best—with intensive assistance needed to et and hold the jobs
which exist in urban areas.

The amendment further create a new manpower package which includes
Neighborhood Youth Corps and Kennedy-Javits authorities. plus a consolidated
Nelson-Rcheuer program. They make it possible for communities to deal with
one single Federal agency in developing projects that pull together the resources
of several Federal programs.

These programs. carried out with assistance from other Federal agencies,
would be coordinated by the community action agencies,
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On-the-job training with private profit-making employers may be included in
projects.
JOB CORPS

The proposed Act spells out provisions for the Job Corps program on which the
present law is silent or has only a general provision.

The new legislation details that the program is designed to assist low-income,
disadvantaged youth in intensive residential programs, while at the same time
contributing to the development of resources and the development and spread
of techniques for working with such young people.

Eligibility criteria are amplified, including a provision that the program is
designed for young people with the capabilities and aspirations needed to bene-
fit from the program.

Procedures for screening applicants and the placement of youth completing
training are spelled out for the first time in the 1967 amendments, based on the
experience gained in the first two years of the program.

The sections on screening clearly prohibit selecting a youth for the program un-
less he can participate successfully in group activities, is not likely to engage
in activities disruptive to the center’s program for others or its relationships
with surrounding communities.

The proposed Act requires arrangement of assistance to youth completing train-
ing. in finding employment, returning to school, or undertaking other activities
with career potential.

VISTA

VISTA amendments provide for the recently-launched Citizens Corps, which
expects to recruit between 50.000 and 100,000 part-time volunteers to work in
antipoverty projects in their communities. They also establish as a permanent
part of VISTA the demonstration program under which volunteers serve as
VISTA Associates during the summer months. More than 2,000 will be recruited
for this summer, compared with 500 last year.

There are provisions requiring that all support for volunteers be provided at
the lowest possible cost, that volunteers not be used to displace employed work-
ers, and that no agency using volunteers may be paid for the services which they
perform.

SUMMER CAMP PROGRAM

The legislation proposes a Summer Camp Program for underprivileged chil-
dren, under the supervision of OEO in partnership with state and local govern-
ments and non-profit organizations. With the funds authorized, the federal gov-
ernment would provide facilities on Federal lands and, in agreement with state
and local authorities, on lands under their jurisdietion. It would also make these
lands available to public and non-profit organizations which could sponsor chil-
dren from low-income families and areas.

The legislation contemplates a large increase in private individual citizen par-
ticipation, in connection with Head Start and child development projects and
other activities where there is a need for the abilities of dedicated people.

MATERIAL ON SCHOOL DESEGREGATION POLICIES OF DHEW OFFICE
OF EDUCATION UNDER TITLE VI OF THE CIVIL RIGHTS ACT OF 1964

TirLe VI—CIviL RIGHTS ACT OF 1964 NONDISCRIMINATION IN FEDERALLY
ASSISTED PROGRAMS

SEC. 601. No person in the United States shall, on the ground of race, color,
or national origin, be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity receiving Federal
financial assistance.

Sec. 602. Each Federal department and agency which is empowered to extend
Federal financial assistance to any program oOr activity, by way of grant, loan,
or contract other than a contract of insurance or guaranty, is authorized and
directed to effectuate the provisions of section 601 with respect to such program
or activity by issuing rules, regulations, or orders of general applicability which
shall be consistent with achievement of the objectives of the statute authorizing
the financial assistance in connection with which the action is taken. No such
rule. regulation, or order shall become effective unless and until approved by the
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President. Compliance with any requirement adopted pursuant to this section
may be effected (1) by the termination of or refusal to grant or to continue
assistance under such program or activity to any recipient as to whom there
has been an express finding on the record, after opportunity for hearing, of a
failure to comply with such requirement, but such termination or refusal shall
be limited to the particular political entity, or part thereof. or other recipient
as to whom such a finding has been made and. shall be limited in its effect to
the particular program, or part thereof, in which such noncompliance has been
so found, or (2) by any other means authorized by law : Provided, however, That
no such action shall be taken until the department or agency concerned has
advised the appropriate person or persons of the failure to comply with the re-
quirement and has determined that compliance cannot be secured by voluntary
means. In the case of any action terminating, or refusing to grant or continue,
assistance because of failure to comply with a requirement imposed pursuant to
this section, the head of the Federal department or agency shall file with the
committees of the House and Senate having legislative jurisdiction over the
program or activity involved a full written report of the circumstances and the
grounds for such action. No such action shall become effective until thirty days
have elapsed after the filing of such report.

SEC. 603. Any department or agency action taken pursuant to section 602 shall
be subject to such judicial review as may otherwise be provided by law for
similar action taken by such department or agency on other grounds. In the
case of action, not otherwise subject to judicial review, terminating or refusing
to grant or to continue financial assistance upon a finding of failure to comply
with any requirement imposed pursuant to section 602, any person aggrieved
(including any State or political subdivision thereof and any agency of either)
may obtain judicial review of such action in accordance with section 10 of the
Administrative Procedure Act, and such action shall not be deemed committed to
unreviewable agency discretion within the meaning of that section.

SEc. 604. Nothing contained in this title shall be construed to authorize action
under this title by any department or agency with respect to any employment
practice of any employer, employment agency, or labor organization except
where a primary objective of the Federal financial assistance is to provide
employment,

SEc. 605. Nothing in this title shall add to or detract from any existing
authority with respect to any program or activity under which Federal financial
assistance is extended by way of a contract of insurance or guaranty.

[From the Federal Register, Dee. 4, 1964 ]
TITLE 45—PUBLIC WELFARE

SUBTITLE A—DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
GENERAL ADMINISTRATION

PART 80—XNONDISCRIMINATION IN FEDERALLY ASSISTED PROGRAMS OF THE DEPART-
MENT OF HEALTH, EDUCATION, AND WELFARE—EFFECTUATION OF TITLE VI OF THE
CIVIL RIGHTS ACT OF 1964

Subtitle A 45 CFR is hereby amended by adding the following new Part 80:

§0.1 Purpose.

80.2 Application of this part.

80.3 Diserimination prohibited.

80.4 Assurances required.

80.5 Illustrative applications.

80.6 Compliance information.

80.7 Conduct of investigations.

80.8 Procedure for effecting compliance.

80.9 Hearings.

80.10 Decisions and notices.

80.11 Judicial review.

80.12 Effect on other regulations ; forms and instruetions.

80.13: Definitions. . _
AUTHORITY : The provisions of this Part 80 are issued under sec. 602. 78 Stat. 252, and

the laws referred to in Appendix A.

§80.1 Purpose.

The purpose of this part is to effectuate the provisions of title VI of the Civil
Rights Aet of 1964 (hereafter referred to as the “Act™) to the end that no per-
son in the United States shall; on the ground of race, color, or national origin,
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be excluded from participation in. be denied the benefits of, or be otherwise sub-
jected to discrimination under any program or activity receiving Federal finan-
cial assistance from the Department of Health, Education, and Welfare.

§80.2 Application of this part.

This part applies to any program for which Federal financial assistance is au-
thorized under a law administered by the Department, including the Federally-
assisted programs and activities listed in Appendix A of this part. It applies to
money paid, property transtferred, or other Federal financial assistance extended
under any such prozram after the effective date of the regulation pursuant to
an application approved prior to such effective date. This part does not apply
to ra) any Federal financial assistance by way of insurance or guaranty con-
tracts, (by money paid, property transterred, or other assistance extended un-
der any such program before the eifective date of thix part, (¢) any assistance
to any individual who is the ultimate beneficiary under any such program, or
(dr any employment practice, under any such program, of any employer, em-
ployment agency, or labor organization. except to the extent described in § 80.3.
The fact that a program or activity is not listed in Appendix A shall not mean,
it Title VI of the At isx otherwise applicable. that such program is not covered.
Other programs under statutes now in force or hereinafter enacted may be added
to this list by notice published in the FEDERAL REGISTER.

§80.3 Discrimination prohibited.

() Geweral. No person in the United States shall, on the ground of race. color.
or nativnal origin be excluded from participation in. be denied the benetits of,
or be otherwise subjected to discrimination under any program to which this
part applies.

(b)) NSpecific diseriminatory actions prohibited. (1) A recipient under any
program to which thisx part applies may not, directly or through contractual or
other arrangements, on ground of race, color, or national origin :

(i} Deny an individual any service, financial aid. or other benefit provided
under the program:

til) Provide any service, tinancial aid. or other benefit to an individual which
is different. or ix provided in a different manner, from that provided to others
under the program:

(1ii) Subject an individual to segregation or separate treatment in any matter
related to his receipt of any serviee, financial aid. or other benetit under the
program :

tiv) Restrict an individual in any way in the enjoyment of any advantage or
privilege enjoyed by others receiving any service. financial aid. or other benefit
under the program:

tv) Treat an individual differently from others in determining whether he
satisties any admission, enrollment, quota, eligibility, membership or other re-
quirement or condition which individuals must meet in order to be provided
any =ervice, financial aid, or other benetit provided under the program:

(vi) Deny an individual an opportunity to participate in the program through
the provision of services or otherwisxe or afford him an opportunity to do so
which iz different from that afforded others under the program (including the
opportunity to participate in the program as an employee but only to the extent
set forth in paragraph () of this section).

2y A recipient. in derermining the tvpes of servicex. financial aid. or other
benetits, or facilities which will be provided under any such prograni. or the class
of individuals to whom. or the situations in which, such services, financial aid.
other benefits, or facilities will be provided under any such program. or the class
of individuals to be afforded an opportunity to participate in any such program.
may not, directly or through contractual or other arrangements. utilize criteria
or methods of administration which have the effect of subjecting individuals to
discerimination becausxe of their race, color. or national origin. or have the effect
of defeating or snbstantially impairing accomplishment of the nhje('tives. 4'31' the
program as rexpect individuals of a particular race, color, or national origin.

131 As uxed in thix section the services, financial aid, or other benefits pro-
vided under a program receiving Federal financial assistance shall be deemed to
inclnde any service, financial aid, or othier benefit provided in or through a facility
provided with the aid of Federal financial assistance. . . .

{41 The enumeration of specific forms of prohibited diserimination in this
paragraph and paragraph (¢) of this section does not limit the generality of the
prohibition in paragraph (a) of thix section.
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) (¢) Employment practices. Where a primary objective of the Federal finan-
cial assistance to a program to which this part applies is to provide employment,
a recipient may not (directly or through contractual or other arrangements)
subject an individual to discrimination on the ground of race, color, or national
origin in its employment practices under such program (including recruitment or
recruitment advertising, employment, layoff or termination. upgrading. demotion,
or transfer., rates of pay or other forms of compensation, and use of facilities),
including programs where a primary objective of the Federal financial assistance
is (i) to reduce the unemployment of such individuals or to help them through
employment to meet subsistence needs, (ii) to assist such individuals through
employment to meet expenses incident to the commencement or continuation of
their education or training, (iii) to provide work experience which contributes
to the education or training of such individuals, or (iv) to provide remunerative
activity to such individuals who because of severe handicaps cannot be readily
absorbed in the competitive labor market. The following programs under exist-
ing laws have one of the above objectives as a primary objective:

() Department projects under the Public Works Acceleration Act, Publie
Law 87-058.

(h) Community work and training programs under title 1V of the Social Se-
curity Aect, 42 U.K.C". 609.

(¢) Work-study program under the Vocational Education Act of 1063, P.L.
88-210. sec. 13.

(d) P'rograms listed in Appendix A as respects employment opportunities pro-
vided thereunder, or in facilities provided thereunder. which are limited, or for
which preference is given, to students, fellows. or other persons in training for
the same or related employments.

(e) Establishment of sheltered workshops under the Vocational Rehabilitation
Act. 290 U.S.C. 32-34,

The requirements applicable to construction employment nnder any such pro-
gram shall be those specified in or pursuant to Executive Order 11114,

(d) Indian Health and Cuban Refugee programs. An individual shall not
be deemed subjected to discrimination by reason of his exclusion from the
benefits of a program limited by Federal law to individuals of a particular race,
color, or national origin different from his.

(e) Medical emergencies.  Notwithstanding the foregoing provisions of this
section. a recipient of Federal financial assistance shall not be deemed to have
failed to comply with paragraph (a) of this section if immediate provision of a
service or other benefit to an individual is necessary to prevent his death or
serious impairment of his health, and such service or other henefit cannot be
provided except by or through a medical institution which refuses or fails to
comply with paragraph (a) of this section.

§80.4 Assurances required.

() General. (1) Every application for Federal financial assistance to carry
out a program to which this part applies. except a program to which paragraph
(b) of this section applies. and every application for Federal tinancial assistance
to provide a facility shall, as a condition to its approval and the extension of
any Federal financial assistance pursuant to the application, contain or be ac-
companied by an assurance that the program will be conducted or the facility
operated in compliance with all requirements imposed by or pursuant to this
part. In the case of an application for Federal financial assistance to provide
real property or structures thereon. the assurance shall obligate the recipient,
or, in the case of a subsequent transfer. the transferee, for the period during
which the real property or structures are used for a purpose for which the
Federal financial assistance is extended or for another purpose involving the
provision of similar services or benefits. In the ecase of personal property the
assurance shall obligate the recipient for the period during which he retains
ownership or possession of the property. In all other cases the assurance shall
obligate the recipient for the period during which Federal financial assistance
is extended pursnant to the application. The responsible Department official
shall specify the form of the foregoing assurances for each program. and the
extent to which like assurances will be required of subgrantees, contractors and
subecontractors, transferees. successors in interest, and other participants in the
program. Any such assurance shall ineclude provisions which give the United
States a right to seek its judicial enforcement.
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(2) The assurance required in the case of a transfer of surplus real property
shall be inserted in the instrument effecting the transfer of any such surplus
land, together with any improvements located thereon, and shall consist of (i)
a condition coupled with a right to be reserved to the Department to revert title
to the property in the event of breach of such nondiscrimination condition during
the period during which the real property is used for a purpose for which the Fed-
erul financial assistance is extended or for another purpose involving the provision
of similar services or benefits, and (ii) a covenant running with the land for the
same period. In the event a transferee of surplus real property proposes to
mortgage or otherwise encumber the real property as security for financing con-
struction of new, or improvement of existing, facilities on such property for the
purposes for which the property was transferred, the Secretary may agree, upon
request of the transferee and if necessary to accomplish such financing, and upon
such conditions as he deems appropriate, to forbear the exercise of such right
to revert title for so long as the lien of such mortgage or other encumbrance
remains effective.

(b) Continuing State programs. Every application by a State or a State
agency to carry out a program involving continuing Federal financial assistance
to which this part applies (including the programs listed in Part 2 of Appendix
A) shall as a condition to its approval and the extension of any Federal finan-
cial assistance pursuant to the application (1) contain or be accompanied by
a statement that the program is (or, in the case of a new program, will be)
conducted in compliance with all requirements imposed by or pursuant to this
part. or a statement of the extent to which it is not, at the time the statement is
made. so conducted. and (2) provide or be accompanied by provision for such
methods of administration for the program as are found by the responsible
Department official to give reasonable assurance that the applicant and all re-
¢ipients of Federal financial assistance under such program will comply with all
requirements imposed by or pursuant to this part, including methods of ad-
ministration which give reasonable assurance that any noncompliance indicated
in the statement under subparagraph (1) of this paragraph will be corrected.

(¢) Elementary and secondary schools. The requirements of paragraph (a)
or (b) of this section with respect to any elementary or secondary school or
school system shall be deemed to be satisfied if such school or school system (1)
is subject to a final order of a court of the United States for the desegregation
of such school or school system. and provides an assurance that it will comply
with such order. including any future modification of such order, or (2) sub-
mits a plan for the dexegregation of such school or school system which the Com-
missioner of Education determines is adequate to accomplish the purposes of
the Act and this part, and provides reasonable assurance that it will carry out
such plan: in any case of continuing Federal financial assistance the Com-
missioner may reserve the right to redetermine. after such period as may be
specified by him. the adequacy of the plan to accomplish the purposes of the
Act and this part. In any case in which a final order of a court of the United
Qtates for the desegregation of such school or school system is entered after
submission of such a plan. such plan shall be revised to conform to such final
order. including any future modification of such order.

(d) Assurances from institutions. (1) In the case of any application for Fed-
eral financial assistance to an institution of higher education (including as-
sistance for construction, for research. for a special training project, for a stu-
dent loan program, or for any other purpose), the assurance required by this sec-
tion shall extend to admission practices and to all other practices relating to the
treatment of students.

(2) The assurance required with respect to an institution of higher educa-
tion. hospital. or any other institution. insofar as the assurance relates to the
institution’s practices with respect to admission or other treatment of indi-
vidnals as students. patients. or clients of the institution or to the opportunity
to participate in the provision of services or other benefits to such individuals,
<hall be applicable to the entire institution unless the applicant establishes, to
the satisfaction of the responsible Department official, that the institution’s
practices in designated parts or programs of the institution will in no way affect
its practices in the program of the institution for which Federal finanecial assist-
ance is sought. or the beneficiaries of or participants in such program. If in any
such case the assistance sought is for the construction of a facility or part of
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a facility, the assurance shall in any event extend to the entire facility and
to facilities operated in connection therewith.

§80.5 Illustrative applications.

The following examples will illustrate the application of the foregoing provi-
sions to some of the major programs of the Department. «In all caxes the dis-
crimination prohibited is discrimination o the ground of race, color, or national
origin prohibited by title VI of the Act and this part, as a condition of the re-
ceipt of Federal financial assistance.)

(a) In grant programs which support the provision of health or welfare serv-
ices, discrimination in the selection or eligibility of individuals to receive the
services and segregation or other discriminatory practices in the manner of
providing them, are prohibited. This prohibition extends to all facilities and
services provided by the grantee under the program or, if the grantee is a State,
by a political subdivision of the State. It extends also to services purchased or
otherwise obtained by the grantee (or political subdivision) from hospitals,
nursing homes, schools, and similar institutions for beneficiaries of the pro-
gram, and to the facilities in which such =ervices are provided, subject, however,
to the provisions of § 80.3(e).

(b) In the Federally-affected area programs (P.L. 815 and P.L. 874) for con-
struction aid and for general support of the operation of elementary or second-
ary schools, or in programs for more limited support to such schools such as
for the acquisition of equipment, the provision of vocational education, or the
provision of guidance and counseling services, discrimination by the recipient
school district in any of its elementary or secondary schools in the admission of
students, or in the treatment of its students in any aspect of the educational
procesy, is prohibited. In this and the following illustrations the prohibition of
discrimination in the treatment of students or other trainees includes the pro-
hibition of discrimination among the students or traineex in the availability
or use of any academic, dormitory, eating, recreational, or other facilities of
the grantee or other recipient.

(¢) In a research, training, demonstration, or other grant to a university
for activities to be conducted in a graduate school, diserimination in the ad-
mission and treatment of students in the graduate school is prohibited, and
the prohibition extends to the entire university unless it satisfies the responsi-
ble Department official that practices with respect to other parts or programs
of the university will not interfere, directly or indirectly, with fulfillment of
the assurance required with respect to the graduate school.

(d) In a training grant to a hospital or other nonacademic institution, dis-
crimination is prohibited in the selection of individuals to be trained and in their
treatment by the grantee during their training. In a research or demonstra-
tion grant to such an institution discrimination is prohibited with respect to
any educational activity and any provision of medical or other services and
any financial aid to individuals incident to the program.

(e) In grant programs to assist in the construction of facilities for the provi-
sion of health, educational or welfare services assurances will be required that
services will be provided without discrimination, to the same extent that dis-
crimination would be prohibited as a condition of Federal operating grants for
the support of such services. Thus, as a condition of grants for the construction
of academic, research, or other facilities at institutions of higher education, as-
surances will be required that there will be no diserimination in the admission
or treatment of students. In the case of hospital construction grants the as-
surance will apply to patients, to interns. residents, student nurses, and other
trainees, and to the privilege of physicians, dentists, and other professionally
qualified persons to practice in the hospital, and will apply to the entire facility
for which, or for a part of which the grant is made, and to facilities operated
in connection therewith. In other construction grants the assurances required
will similarly be adapted to the nature of the activities to be conducted in the
facilities for construction of which the grants have been authorized by Congress.

(f) Upon transfers of real or personal surplus property for health or educa-
tional uses., discrimination is prohibited to the same extent as in the case of
crants for the construction of facilities or the provision of equipment for like
purposes.

(¢) Each applicant for a grant for the construction of educational television
facilities is required to provide an assurance that it will, in its broadecast




1636 ELEMENTARY AND SECONDARY EDUCATION AMENDMENTS

services, give due consideration to the interests of all significant racial or ethnic
groups within the population to be served by the applicant. .

(h) A recipient may not take action that is calculated to bring about indirectly
what this part forbids it to accomplish directly. Thus a State, in selecting or
approving projects or sites for the construction of public libaries which will
receive Federal financial assistance, may not base its selections or approvals on
criteria which have the effect of defeating or of substantially impairing accom-
plishment of the objectives of the Federal assistance program as respects individ-
uals of a particular race. color, or national origin.

§80.6 Compliance information.

(a) Cooperation and assistance. FEach responsible Department official shall
to the fullest extent practicable seek the cooperation of recipients in obtaining
compliance with this part and shall provide assistance and guidance to recipients
to help them comply voluntarily with this part.

(b) Compliance reports. Each recipient shall keep such records and submit
to the responsible Department official or his designee timely, complete and accu-
rate compliance reports at such times, and in such form and containing such
information. as the responsible Department official or his designee may deter-
mine to be necessary to enable him to ascertain whether the recipient has com-
plied or is complying with this part. In the case of any program under which a
primary recipient extends Federal financial assistance to any other recipient,
such other recipient shall also submit such compliance reports to the primary
recipient as may he necessary to enable the primary recipient to carry out its
obligations under this part.

(c) Access to sources of information. Each recipient shall permit access by
the responsible Department official or his designee during normal business
hours to such of it books, records. accounts. and other sources of information,
and its facilities as may be pertinent to ascertain compliance with this part.
Where any information required of a recipient is in the exclusive possession of
any other agency. institution or person and this agency, institution or person
shall fail or refuse to furnish this information. the recipient shall so certify in
its report and shall set forth what efforts it has made to obtain the information.

(AY Information to beneficiaries and participants. Each recipient shall make
available to participants. beneficiaries. and other interested persons such infor-
mation recarding the provisions of this part and its applicability to the program
under which the recipient receives Federal financial assistance, and make such
information available to them in such manner, as the responsible Department
official finds necessary to apprise such persons of the protections against dis-
crimination assured them by the Aet and this part,

§80.7 Conduct of investigations.

(a) Periodic compliance reviews. The responsible Department official or his
designee shall from time to time review the practices of recipients to determine
whether they are complying with this part.

(b)Y Complaints.  Any person who believes himself or any specific class of
individuals to be subjected to discrimination prohibited by this part may by
himself or by a representative file with the responsible Department official or
his designee a written complaint. A complaint must be filed not later than
9 daxs from the date of the alleged discrimination, unless the time for filing is
extended hy the responsible Department official or his designee.

(e) Investigations. The responsible Department official or his designee will
make a prompt investigation whenever a compliance review, report, complaint,
or any other information indicates a possible failure to comply with this part.
The investigation should include. where appropriate, a review of the pertinent
practices and policies of the recipient, the circumstances under which the possi-
ble noncampliance with this part occurred. and other factors relevant to a de-
termination as to whether the recipient has failed to comply with this part.

(dAY Recolution of matters. (1) If an investigation pursnant to paragraph
(e) of this section indicates a failure to comply with this part, the responsible
Denartment official or his designee will so inform the recipient and the matter
will be resolved by informal means whenever possible.  If it has been determined

that the matter eannot be resolved by informal means. action will be taken as
provided for in § 80.R.
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(2) If an investigation does not warrant action pursuant to subparagraph (1)
of this paragraph the responsible Department official or his designee will so in-
form the recipient and the complainant, if any, in writing.

(e) Intimidatory or retaliatory acts prohibited. No recipient or other person
shall intimidate, threaten, coerce, or discriminate against any individual for the
purpose of interfering with any right or privilege secured by section 601 of the Act
or this part, or because he has made a complaint, testitied, assisted, or partici-
pated in any manner in an investigation, proceeding, or hearing under this part.
The identity of complainants shall be kept confidential except to the extent neces-
sary to carry out the purposes of this part, including the conduct of any investiga-
tion, hearing, or judicial proceeding arising thereunder.

§80.8 Procedure for effecting compliance.

(a) Gencral. If there appears to be a failure or threatened failure to comply
with this regulation, and if the noncompliance or threatened noncompliance can-
not be corrected by informal means, compliance with this part may be effected
by the suspension or termination of or refusal to grant or to continue Federal
financial assistance or by any other means authorized by law. Such other means
may include, but are not limited to, (1) a reference to the Department of Justice
with a recommendation that appropriate proceedings be brought to enforce any
rights of the United States under any law of the United States (including other
titles of the Act), or any assurance or other contractual undertaking, and (2)
any applicable proceeding under State or local law.

(b) Noncompliance with § 80.4. If an applicant fails or refuses to furnish an
assurance required under § 80.4 or otherwise fails or refuses to comply with a
requirement imposed by or pursuant to that section Federal financial assistance
may be refused in accordance with the procedures of paragraph (c¢) of this sec-
tion. The Department shall not be required to provide assistance in such a case
during the pendency of the administrative proceedings under such paragraph
except that the Department shall continue assistance during the pendency of
such proceedings where such assistance is due and payable pursuant to an ap-
plication therefor approved prior to the effective date of this part.

(¢) Termination of or refusal to yrait or to continue Federal financial assist-
ance. No order suspending, terminating or refusing to grant or continue Federal
financial assistance shall become effective until (1) the responsible Department
official has advised the applicant or recipient of hix failure to comply and has de-
termined that compliance cannot be secured by voluntary means, (2) there has
been an express finding on the record. after opportunity for hearing, of a failure
by the applicant or recipient to comply with a requirement imposed by or pur-
suant to this part, (3) the action has been approved by the Secretary pursuant to
§ 80.10(e), and (4) the expiration of 30 days after the Secretary has filed with
the committee of the House and the committee of the Senate having legislative
jurisdiction over the program involved. a full written report of the circumstances
and the grounds for such action. Any action to suspend or terminate or to re-
fuse to grant or to continue Federal financial assistance shall be limited to the
particular political entity. or part thereof. or other applicant or recipient as to
whom such a finding has been made and shall be limited in its effect to the par-
ticular program, or part thereof. in which such noncompliance has heen so found.

(d) Other means authoriced by law. No action to effect compliance by any
other means authorized by law shall be taken until (1) the responsible Depart-
ment official has determined that compliance cannot be secured by voluntary
means, (2) the action has been approved by the Secretary. (3) the recipient or
other person has been notified of its failure to comply and of the action to be
taken to effect compliance. and (4) the expiration of at least 10 days from the
mailing of such notice to the recipient or other person. During this period of at
least 10 days additional efforts shall be made to persuade the recipient or other
person to comply with the regulation and to take such eorrective action as may
he appropriate.

§80.9 Hearings.

(a) Opportunity for hearing. Whenever an opportunity for a hearing is re-
quired by § R0.8(c), reasonable notice shall be given by registored or certified
mail. return receipt requested. to the affected applicant or recipient. This notice
shall advige the applicant or recipient of the action proposed to be taken, the
specific provision under which the proposed action against it is to be taken, and
the matters of fact or law asserted as the basis for this action. and either (1)
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fix a date not less than 20 days after the date or such notice within which the
applicant or recipient may request of the responsible Department official that the
matter be scheduled for hearing or (2) advise the applicant or recipient that the
matter in question has been set down for hearing at a stated place and time.
The time and place so fixed shall be reasonable and shall be subject to change
for cause. The complainant, if any, shall be advised of the time and place of the
hearing. An applicant or recipient may waive a hearing and submit written
information and argument for the record. The failure of an applicant or recipi-
ent to request a hearing under this paragraph or to appear at a hearing for which
a date has been set shall be deemed to be a waiver of the right to a hearing
under section 602 of the Act and § 80.8(c) of this part and consent to the making
of a decision on the basis of such information as is available.

(b) Time and place of hearing. Hearings shall be held at the offices of the
Department in Washington, D.C., at a time fixed by the responsible Department
official unless he determines that the convenience of the applicant or recipient
or of the Department requires that another place be selected. Hearings shall
be held before the responsible Department official or, at his discretion, before
a hearing examiner designated in accordance with section 11 of the Admin-
istrative Procedure Act.

(¢) Right to counsel. In all proceedings under this section, the applicant or
recipient and the Department shall have the right to be represented by counsel.

(d) Procddures, cvidence, and record. (1) The hearing, decision, and any ad-
ministrative review thereof shall be conducted in conformity with sections 5-8
of the Administrative Procedure Act, and in accordance with such rules of pro-
cedure as are proper (and not inconsistent with this section) relating to the
conduct of the hearing, giving of notices subsequent to those provided for in
paragraph (a) of this section, taking of testimony, exhibits, arguments and
briefs. requests for findings, and other related matters. Both the Department
and the applicant or recipient shall be entitled to introduce all relevant evidence
on the issues ax stated in the notice for hearing or as determined by the officer
conducting the hearing at the outset of or during the hearing.

(2) Technical rules of evidence shall not apply to hearings conducted pursu-
ant to this part. but rules or principles designed to assure production of the most
credible evidence available and to subject testimony to test by cross-examination
shall be applied where reasonably necessary by the officer conducting the hear-
ing. The hearing officer may exclude irrelevant, immaterial, or unduly repeti-
tious evidence. All documents and other evidence offered or taken for the
record shall be open to examination by the parties and opportunity shall be
given to refute facts and arguments advanced on either side of the issues. A
transcript shall be made of the oral evidence except to the extent the substance
thereof is stipulated for the record. All decisions shall be based upon the
hearing record and written findings shall be made.

(e) Consolidated or Joint Hearings. In cases in which the same or related
facts are asserted to constitute noncompliance with this regulation with respect
to two or more programs to which this part applies, or noncompliance with
this part and the regulations of one or more other Federal departments or agen-
cies issued under Title VI of the Act, the Secretary may, by agreement with such
other departments or agencies where applicable, provide for the conduct of
consolidated or joint hearings, and for the application to such hearings of rules
of procedures not inconsistent with this part. Final decisions in such cases,
insofar as this regulation is concerned, shall be made in accordance with § 80.10.

§80.10 Decisions and notices.

(a) Decision by person other than the responsible Department official. If the
hearing is held by a hearing examiner such hearing examiner shall either make
an initial decision, if so authorized, or certify the entire record including his
recommended findings and proposed decision to the responsible Department
official for a final decision. and a copy of such initial decision or certification
shall be mailed to the applicant or recipient. Where the initial decision is
made by the hearing examiner the applicant or recipient may within 30 days
of the mailing of such notice of initial decision file with the responsible Depart-
ment official his exceptions to the initial decision. with his reasons therefor. In
the absence of exceptions, the responsible Department official may on his own
motion within 45 days after the initial decision serve on the applicant or recipi-
ent a notice that he will review the decision. Upon the filing of such excep-
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tions or of such notice of review the responsible Department official shall review
the initial decision and issue his own decision thereon including the reasons
therefor. In the absence of either exceptions or a notice of review the initial
decision shall constitute the final decision of the responsible Department official.

(b) Decisions on record or review by the responsible Department oficial.
Whenever a record is certified to the responsible Department official for decision
or he reviews the decision of a hearing examiner pursuant to paragraph (a) of
this section, or whenever the responsible Department official conducts the hear-
ing, the applicant or recipient shall be given reasonable opportunity to file with
him briefs or other written statements of its contentions, and a copy of the final
decision of the responsible Department official shall be given in writing to the
applicant or recipient and to the complainant, if any.

(¢) Decisions on record where a hearing is waived. Whenever a hearing is
waived pursuant to § S0.9(a) a decision shall be made by the responsible depart-
mental official on the record and a copy of such decision shall be given in writing
to the applicant or recipient, and to the complainant, if any.

(d) Rulings required. Each decision of a hearing officer or responsible De-
partment official shall set forth his ruling on each finding. conclusion, or excep-
tion presented. and shall identify the requirement or requirements imposed by
or pursuant to this part with which it is found that the applicant or recipient has
failed to comply.

(e) Approval by Secretary. Any final decision of a responsible Department
official (other than the Secretary) which provides for the suspension or termi-
nation of, or the refusal to grant or continue Federal financial assistance, or the
imposition of any other sanction available under this part or the Aect. shall
promptly be transmitted to the Secretary, who may approve such decision, may
vacate it, or remit or mitigate any sanction imposed.

(f) Content of orders. The final decision may provide for suspension or
termination of. or refusal to grant or continue Federal financial assistance. in
whole or in part, under the program involved. and may contain such terms.
conditions, and other provisions as are consistent with and will effectnate the
purposes of the Act and this part, including provisions designed to assure that
no Federal financial assistance will thereafter be extended under such program
to the applicant or recipient determined by such decision to be in default in its
performance of an assurance given by it pursuant to this part, or to have other-
wise failed to comply with this part, unless and until it corrects its noncom-
pliance and satisfies the responsible Department official that it will fully comply
with this part.

§80.11 Judicial review.
Action taken pursuant to section 602 of the .\c¢t is subject to judicial review
as provided in section 603 of the Act.

§80.12 [Effect on other regulations; forms and instructions.

(a) Effect on other regulutions. All regulations, orders, or like directions
heretofore issued by any officer of the Department which impose requirements
designed to prohibit any Aiscrimination against individuals on the ground of
race, color, or national origin under any program to which this part applies, and
which authorize the suspension or termination of or refusal to grant or to con-
tinue Federal financial assistance to any applicant for or recipient of such
assistance under such program for failure to comply with such requirements,
are hereby superseded to the extent that such discrimination is prohibited by
this part, except that nothing in this part shall be deemed to relieve any person
of any obligation assumed or imposed under any such superseded regulation.
order, instruction, or like direction prior to the effective date of this part.
Nothing in this part, however, shall be deemed to supersede any of the following
(including future amendments thereof) : (1) Executive Orders 10925 and 11111
and regulations issued thereunder, (2) the “Standards for a Merit System of
Personnel Administration,” issued jointly by the Secretaries of Defense, of
Health, Education, and Welfare, and of Labor, 28 F.R. 734, or (3) Executive
Order 11063 and regulations issued thereunder, or any other regulations or in-
structions, insofar as such Order, regulations, or instructions prohibit discrimi-
nation on the ground of race, color, or national origin in any program or situa-
tion to which this part is inapplicable, or prohibit discrimination on any other

ground.
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(b) Forms and instructions. Each responsible Department official shall issue
and promptly make available to interested persons forms and detailed instruc-
tions and procedures for effectuating this part as applied to programs to which
this part applies and for which he is responsible.

(¢y Supervision and coordination. The Secretary may from time to time
assign to officials of the Department, or to officials of other departments or
agencies of the Government with the consent of such departments or agencies,
responsibilities in connection with the effectuation of the purposes of title VI
of the Act and this part (other than responsibility for final decision as provided
in § %0.10), including the achievement of effective coordination and maximum
uniformity within the Department and within the Executive Branch of the
Government in the application of title VI and this part to similar programs and
in similar situations.

§80.13 Definitions.

As used in this part—

(1) The term “Department” means the Department of Health, Education.
and Welfare, and includes each of its operating agencies and other organiza-
tional units.

(b) The term “Secretary” means the Secretary of Health, Education, and
Welfare.

(e¢) The term ‘“‘responsible Department official” with respect to any program
receiving Federal financial assistance means the Secretary or other official of
the Department who by law or by delegation has the principal responsibility
within the Department for the administration of the law extending such
assistance.

(d) The term “Unired States” means the States of the United States, the
District of Columbia, Puerto Rico, the Virgin Islands, American Samoa, Guam.
Walke Island. the Canal Zone, and the territories and possessions of the United
States. and the term “Ntate” means any one of the foregoing.

(e) The term “Federal financial assistance” includes (1) grants and loans
of Federal funds. (2) the grant or donation of Federal property and interests
in property. (3) the detail of Federal personnel, (4) the sale and lease of, and
the permission to use (on other than a casual or transient basis), Federal prop-
erty or any interest in such property without consideration or at a nominal
consideration. or at a consideration which is reduced for the purpose of assist-
ing the recipient. or in recognition of the public interest to be served by such
sale or lease to the recipient, and (5) any Federal agreement. arrangement, or
other contract which has as one of its purposes the provision of assistance.

(f) The term “program” includes any program. project. or activity for the
provision of services. financial aid. or other benefits to individuals (including
education or training. health, welfare, rehabilitation, housing, or other services,
whether provided through employees of the recipient of Federal financial assist-
ance or provided by others through contracts or other arrangements with the
recipient. and including work opportunities and cash or loan or other assistance
to individuals). or for the provision of facilities for furnishing services, financial
aid or other benefits to individuals. The services, financial aid, or other benefits
provided under a program receiving Federal financial assistance shall be deemed
to include any services, financial aid. or other benefits provided with the aid of
Federal financial assistance or with the aid of any non-Federal funds, property,
or other resources required to be expended or made available for the program
fo meet matching requirements or other conditions which must be met in order
to receive the Federal financial assistance, and to include any services, financial
aid. or other henefitx provided in or through a facility provided with the aid of
Federal financial assistance or such non-Federal resources.

(o) The term “facility™ includes all or any portion of structures, equipment.
or other real or perscnal property or interests therein. and the provision of
facilities includes the construction. expansion, renovation. remodeling, alteration
or acuisition of facilities,

(h) The term “recipient’” means any State. political subdivision of any State,
or instrumentality of any State ar politieal subdivision, any public or private
agency. institution. or organization, or other entity. or any individual. in any
Qtate. to whom Federal financial assistance is extended, directly or through
another recipient. for any program. including any successor, assign, or trans-
foree thereof. but such term does not include any ultimate beneficiary under

any such program.
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(i) The term “primary recipient” means any recipient which is authorized
or required to extend Federal financial assistance to another recipient for the
purpose of carrying out a program.

(j) The term “applicant” means one who submits an application, request, or
plan required to be approved by a responsible Department official, or by a primary
recipient, as a condition to eligibility for Federal financial assistance, and the
term ‘“application” means such an application, request, or plan.

Effective date. This part shall become effective on the 30th day following the
date of its publication in the FEDERAL REGISTER.

Dated : November 27, 1964,

[SEAL]

ANTHONY J. CELEBREZZE,
Secretary of Health, Education, and Welfare.
Approved : December 3, 1964,
Ly~xpox B. Jomxsox.
APPENDIX A

PROGRAMS TO WHICH THIS PART APPLIES

Part 1. Programs other than State-administered contin uing programs.

1. Experimental hospital facilities (sec. 624, Public Health Service Act, 42
U.S.C. 291n).

2. Health research facilities (title VII, part A, Public Health Service Act,
42 U.S.C. 292-292j).

3. Teaching facilities for medical, dental, and other health personne] (title
VII, part B, Public Health Service Act, 42 U.S.C. 293-293h ; secs. 801-804, Public
Health Service Act, 42 U.S.C. 296-296a—c¢).

4. Meuntal retardation research facilities (title VII, part D, I’ublic Health
Service Act, 42 U.S.C. 295-293¢).

5. University affiliated mental retardation facilities (part B, Mental Retarda-
tion Facilities Construction Act, 42 U.S.C. 2661-2663).

6. Heart disease laboratories and related facilities for patient care (sec.
412(d), Public Health Service Act, 42 U.S.C. 28Ta(d) ).

7. Municipal sewage treatment works (sec. 6, Federal Water Pollution Con-
trol Act, 33 U.S.C. 4GGe).

8. Loans for acquisition of science, mathematics, and foreign language equip-
ment (title 111, National Defense Education Act, 20 U.R.C. 4453).

9. Construction of facilities for institutions of higher education (Higher Edu-
cation Facilities Act, 20 U.S.C. T01-757).

10. School construction in Federally-affected areas (20 U.S.C. 631-6435).

11. Educational television broadcasting facilities (47 U.S.C. 390-397).

12. Surplus real and related personal property disposal (40 U.S.C. 484(k)).

13. George Washington University Hospital construction (76 Stat. 83, P.L.
87-460, May 31, 1962).

14. Loan service of captioned films for the deaf (42 1.8, 2491-2404) .

15. Residential vocational education schools (20 U.S.C. 35/).

16. Department projects under the Public Works Acceleration Act (P.L.
87-658).

17. Research projects, including conferences, communication activities and
primate or other center grants (secs, 301, 303, 308, 624, Public IHealth Service
Act, 42 U.8.C. 241, 242a, 242f, 291n; sec. 4. Federal Water Pollution Control Act,
33 U.8.C. 466¢ ; sec. 3. Clean Air Act, 42 U.S.C. 1837h ).

18. General research support (sec. 301(d), Public Health Service Act, 42
U.S.C. 241).

19. Community health studies and demounstrations (sec. 316, Public Health
Act. 42 U.S.C. 247a).

20. Mental health demonstrations and administrative studies (=ec. 303(a) (2),
Public Health Service Act, 42 U.S.C. 2423a).,

21. Migratory workers health services (sec. 310, Public Health Service Act,
76 Stat. 592, P.L. 87-692, Sept. 25, 1962).

22, Intensive vaccination projects (sec. 317, Dublic Health Soervice Act, 42
U.S.C. 247Db).

23. Tuberculosis and venereal disease control projects (current appropriation
Act, P.L. 88-605),

24. Air pollution demonstration and survey projects and control Irograms
(secs. 3 and 4, Clean Air Act, 42 U.R.(", 1857b. 185T¢) .
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25 Water pollution demonstration grants (sec. 4(a)(2), Federal Water Pol-
lution Control Act, 33 U.S.C. 466¢).

26, Health research training projects and fellowship grants (sees. 301, 433,
Public Health Service Act, 42 U.S.C. 241, 289¢).

27. Categorical (heart, cancer, air pollution, ete.) grants for training, trainee-
ships or fellowships (secs. 303, 433, etc., Public Health Service Act, 42 U.S.C.
249a. 280¢. ete. ; sec. 3. Clean Air Act, 42 U.S.C. 1857 ; sec. 4, Federal Water Pol-
lution Control Act. 33 U.8.C. 466¢).

28. Advanced professional nurse traineeships, improvement in nurse training
and partial reimbursement to diploma schools of nursing (secs. 805, 806, 821,
Public Health Service Act, 42 U.S.C. 296d, 296e. 297).

20. Grants to institutions for traineeships for professional public health per-
onnel (sec. 306, Public Health Service Act, 42 U.S.C. 2424).

30, Grants to schools for specialized training in public health (sec. 309, Pub-
lic Health Service Act, 242¢g).

31. Grants for special voeational rehabilitation projects (sec. 4, Vocational
Rehabilitation Act, 20 U.S.C. 34).

32. Experimental. pilot or demonstration projects to promote the objectives
of title I. IV, X. XIV, or XVI of the Social Security Act (sec. 1115, Social
Security Act, 42 U.S.C. 1315).

33. Social secnrity and welfare cooperative research or demonstration proj-
ects (xec. 1110, Social Kecurity Act. 42 1.8.C.1310).

34. Child welfare research, training or demonstration projects (sec. 526, So-
cial Security Act, 42 U.S.C. 726).

35. Research projects relating to maternal and child health services and erip
pled children’s services (sec. 332, Social Security Act, 42 U.S.C. 729a).

36. Maternal and child health special project grants to institutions of higher
learning (=ec. 502(h). Social SQecnrity Act, 42 T.8.C. 702(h).

37. Maternity and infant care special project grants to local health agencies
(sec. 531, Social Security Act, 42 U.8.C. 726).

38 Special project grants to institutions of higher learning for crippled chil-
dren’s services (sec. 512(b). Qocinl Security Aect, 42 U.S.C. 712(b).

50, Demonstration and evalnation projects and training of personmnel in the
field of juvenile delinquency (Juvenile Delinquency and Youth Offenses Control
Act of 1961 (42 U.S.C. 2541, et. seq.)).

40. Cooperative educational research (20 U.S.C. 331-332).

41. Language research (title VI, National Defense Education Act, 20 U.S.C.
512).

12 Research in new educational media (title VII, National Defense Education
Act, 20 U.S.C. 541-542).

43. Research, training, and demonstration projects under Vocational Educa-
tion Act of 1963 (sec. 4(c). 20 U.S.C.35¢c(ce)).

44. Grants for research and demonstration projects in education of handi-
capped children (20 U.8.C. 618).

4%. Training grants for welfare personnel (sec. 705, Social Security Act, 42
U.S.C. 906).

46. Allowances to institutions training graduate fellows or other trainees
(title IV. National Defense Education Act, 20 U.S.C. 461465 sec. 4, Vocational
Rehabilitation Act. 29 U.8.C. 34: secs. 301. 433, etc., Public Health Service Act,
42 TU.S.C. 241, 2R0(c). ete.: sec. 3. Clean Air Act, 42 U.S.C. 1857b; sec. 4, Fed-
eral Water Pollution Control Act, 33 U.S.C. 466¢).

47. Grants for teaching and the training of teachers for the education of handi-
capped children (20 U.S.C. 611-617).

483, Training persons in the use of films for the deaf (42 U.S.C. 2493 (b) (4)).

49. Training for teachers of the deaf (20 U.S.C. 671-676).

50. Research in the use of educational and training films for the deaf (42

T.8.C. 2493(a)).
51. Operation and maintenance of schools in Federally-affected areas (20

7.S.C. 236-244).

52. Grants for teacher training and employment of specialists in desegrega-
tion problems (sec 405, Civil Rights Act of 1964, P.L. 88-352).

53. Issuance to agencies or organizations of rent-free permits for operation,
on Federal property in the custody of the Department, of vending stands for the
‘blind. credit unions. Tederal employee associations, ete. (Randolph-Sheppard
Vending Stand Aet, 20 U.8.C. 107-107¢; 45 CFR Part 20; sec. 25, Federal Credit
‘Union Act, 12 U.S.C. 1770; ete.)
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54. Higher education student loan program (title II, National Defense Edu-
cation Aect, U.S.C. 421-429).

55. Health professions school student loan program (title VII. Part C, Public
Health Service Act, 42 U.S.C. 294; sec. 822-828, Public Health Service Act, 42
U.S.C. 297 a-g).

56. Land-grant college aid (7 U.8.C. 301-329).

57. Language and area centers (title VI, National Defense Education Act,
20 U.8.C. 511-513).

58. American Printing House for the Blind (20 U.S.C. 101-105).

59. Future Farmers of America (36 U.S.C. 271-291) and similar programs.

60. Science Clubs (20 U.S.C. 2 (note)).

61. Howard University (20 U.S.C. 121-131).

62, Gallaudet College (31 D.C. Code, Ch. 10).

63. Hawaii leprosy payments (sec. 331, Public Health Service Act, 42 U.S.C.
255).

64. Grants to schools of public health for provision of comprehensive train-
ing and specialized services and assistance (sec. 314(c), Public Health Service
Act, 42 U.S.C. 246(c) ).

65. Grants to agencies and organizations under Cuban Refugee program (22
U.S.C. 2601(b) (4)).

66. Grants for construction of hospitals serving Indians (P.L. 85-151, 42
U.S.C. 2005).

67. Indian Sanitation Facilities (P.L. 86-121, 42 U.S.C. 2004a).

63. Areawide planning of health facilities (sec. 318, Public Health Service Act,
42 U.8.C. 247¢).

69. Training institutes under sec. 511 of the National Defense Education Act
of 1938, as amended (20 U.8.C. 491) and under title XI of such Act as added
by P.L. 88-665 (20 U.S.C. 591-592).

Part 2. State-administered continuing programs.

1. Grants to States for control of venereal disease, tuberculosis, and for public
health services (heart, cancer, mental health, radiological health, etc.) (sec.
314, Public Health Service Act (42 U.S.C. 246), and current appropriation act).

2. Grants to States for water pollution control (sec. 5, Federal Water Pollu-
tion Control Act, 33 U.S.C. 466d).

3. Grants to States for vocational rehabilitation services (sec. 2, Vocational
Rehabilitation Aect, 29 U.8.C. 32).

4. Grants to States for projects to extend and improve vocational rehabilita-
tion services (sec. 3, Vocational Rehabilitation Act, 29 U.S.C. 33).

5. Designation of State licensing agency for blind operators of vending stands
(Randolph-Sheppard Vending Stand Act, 20 U.S.C. 107-1071).

6. Grants to States for old-age assistance and medical assistance for the aged
(title I, Social Security Act, 42 U.S.C. 301-306).

7. Grants to States for aid and services to needy families with children (title
IV, Social Security Act, 42 U.8.C. 601-609).

8. Grants to States for aid to the blind (title X, Social Security Act, 42 U.S8.C.
1201-1206).

9. Grants to States for aid to the permanently and totally disabled (title XIV,
Social Security Act, 42 U.S.C. 1351-1355).

10. Grants to States for aid to the aged, blind or disabled or for such aid and
medical assistance for the aged (title XVI, Social Security Act, 42 U.S.C. 1381~
1385).

11. Grants to States for maternal and child health services (title V, part 1,
Social Security Act, 42 U.S.C. 701-705).

12. Grants to States for services for crippled children (title V, part 2, Soeial
Security Act. 42 U.S.C. 711-715).

13. Grants to States for special projects for maternity and infant care (sec.
531, Social Security Act, 42 U.S.C. 729).

14. Grants to States for child welfare services (title V, part 3, Social Security
Act, 42 U.8.C. 721-725, 727, 728).

15. Grants to States for public library services and construction (20 U.S.C.
sec. 351-358 : P.L. 88-269).

16. Grants to States for strengthening science, mathematics. and modern for-
eign language instruction (title III, National Defense Education Act, 20 U.8.C.
441-444).

17. Grants to States for guidance, counseling and testing of students (title
V-A, National Defense Education Act, 20 U.S.C. 481-484).
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18. Grants to States for educational statistics services (sec. 1009, National
Defense Education Act, 20 U.S.C. 589).

19. Surplus personal property disposal donations for health and educational
purposes through State agencies (40 U.S.C. 484(j)).

20. Grants to States for hospital and medical facilities (title VI, Public Health
Service Act, 42 U.8.C. 291-291z).

21. Grants to States for community mental health centers construction (Com-
munity Mental Health Centers Act, 42 U.S.C. 2681-2688).

22 Grants to States for vocational education (Smith-Hughes Act, 20 U.S.C.
11-15, 16-28: George-Barden Act, 20 U.S.C. 15i-15q, 15aa-15jj, 1daaa-15ggg;
Supplementary Acts, 20 U.S.C. 30-34).

23. Grants to States for mental retardation facilities (Part C, Mental Re-
tardation Facilities Construction Act. 42 U.S.C. 2671-26G77).

24. Arrangements with State vocational education agencies for training under
the Area Redevelopment Act and the Manpower Development and Training Act
of 1962 (42 U.S.C. 2513(¢), 2601, 2602).

25. Grants to States for comprehensive planning for mental retardation (title
XVII. Social Security Act, 42 U.S.C. 1391-1394).

[F.R. Doc. 64-12339 : Filed. Dec. 3. 1964 ; 4:23 p.m.]
AUTHORITY FOR THE 1966 ScHoorn DESEGREGATION GUIDELINES
1

Title VI of the Civil Rights Act of 1964 requires the absence of discrimination
against persons on the ground of race as a condition for the receipt of Federal
financial assistance. Section 601 of the Act states:

No person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity receiving
Federal financial assistance.

Section 602 of the Act directs each department which extends Federal assist-
ance to issue regulations to carry out the provisions of Section 601. Section 602
of the Act states in part:

Each Federal department and agency which is empowered to extend
Federal financial assistance to any program or activity, by way of grant.
loan, or contract other than a contract of insurance or guaranty, is author-
ized and directed to effectuate the provisions of Section 601 with respect
to such program or activity by issuing rules, regulations, or orders of
zeneral applicability which shall be consistent with achievement of the
objectives of the statute authorizing the financial assistance in connection
with which the action is taken. No such rule, regulation, or order shall
become effective unless and until approved by the President . . .

As required by Section 602. the Department of Health, Education, and Welfare
has issued its Regulation. It was approved by the President on December 3,
1964. and on December -+, 1964, published in the Federal Register. (29 Federal
Register 16298 ; 45 C.F.R., Subtitle A. part 80)

Section 80.4 of that Regulation provides that recipients of Federal assistance
shall submit an assurance that its program will be conducted without dis-
crimination hased on race. Section 80.4(a) statesin part:

(a) General. (1) Every application for Federal financial assistance to
carry out a program to which this part applies, . . . and every application
for Federal financial assistance to provide a facility shall, as a condition
to its approval and the extension of any Iederal financial assistance pur-
suant to the application, contain or be accompanied by an assurance that
the program will be conducted or the facility operated in compliance with
all requirements imposed by or pursuant to this Regulation.

Under this provision, applicants can qualify for Federal financial assistance
only if all racial discrimination in their programs is eliminated.

Under the Regulation. however, an exception is made for elementary and
secondary school systems because of the special problems in desegregation which
they present. They may qualify for Federal assistance if they submit to the
U.S. Commissioner of Education a plan for desegregation which the Commis-
sioner determines to he adequate to accomplish the purpose of Title VI. The
relevant part of the Regulation ( Section 80.4(c)) states:




ELEMENTARY AND SECONDARY EDUCATION AMENDMENTS 1645

(¢) Elementary and Secondary schools. The requirements of paragraph
(a) . .. of this section with respect to any elementary or secondary school
or school system shall be deemed to be satisfied if such school or school
system . . . (2) submits a plan for the desegregation of such school or
school system which the Commixsioner of IZducation determines is adequate
to accomplish the purposes of the Act and this Regulation and provides
reasonable assurance that it will carry out such plan; . . .
In order to inform school officials of the standards which a desegregation
plan must meet in order to be determined adeyuate by the Commissioner, the
Commissioner has issued school desegregation guidelines. The first guidelines,
(General Statement of Policies under Title VI of the Civil Rights Act of 1964
Respecting Desegregation of Elementary and Secondary Schools) were issued
in April 1965. Revised guidelines were issued in March 1966 (Revised State-
ment of Policies for School Desegregation Plans under Title VI of the Civil
Rights Act of 1964).
The standards for desegregation plans stated in the guidelines follow closely'
the provisions of Federal court decisions ordering the desegregation of separate
schools maintained for Negro and white children.

IT

Many persons, including some school superintendents and school board mem-
bers, have an erroneous view of the connection between the requirement of Title
VI, as explained in the guidelines, and the law as stated in the school desegrega-
tion cases decided by the Federal courts. These persons argue that Title VI,
by its terms, applies only to discrimination. but not to desegregation, which, ac-
cording to this view, is a different matter. Accordingly they insist that they may
properly maintain separate schools for whites and Negroes, with all-white and
all-Negro faculties, as long as any requests by Negro children for admission to
a white school are granted. They maintain that any provisions of the guidelines
which require further desegregation are a usurpation of power by the Office of
Education. These persons also argue that the guidelines are improper because
they make no provision for the particular conditions and opinions which may be
found in individual school districts. They believe that school officials should be
able to shape their desegregation plans so as to be more in accord with the sen-
timents of their community.

These views, which are incorrect, have been the source of much of the mis-
understanding about the propriety of the guidelines, and the responsibility of
every school system to establish one system of schools for all its children.

ITI

Title VI was proposed to the Congress as part of the Civil Rights Act because
Federally supported programs and activities. such as schools and hespitals, were
still being run on a segregated basis, in defiance of the Suprenie Court holding
that “separate but equal” facilities were unconstitutional. In the debates on
Title VI in both the House and Senate. the chief spokesien for Title VI made
it clear that Title VI applied to programs and activities which were unconstitu-
tionally segregated. In the House deb:ute on February 7, 1964, Representative
Celler, Chairmaun of the Judiciary Committee, and the manager of the bill in
the Iouse stated :

In general, it seems rather anomalous that the Federal Government should
aid and abet discrimination on the basis of race, color or national origin by
granting money and other kinds of financial aid. It scems rather shocking,
moreover, that while we have on the one hand the 14th amendment, which
is supposed to do away with discrimination sivee it provides for equal pro-
tection of the laws, on the other hand, we have the Federal Government
aiding and abetting those who persist in practicing racial discrimination.

It is for these reasons that we bring forth title VI. The enactment of
title VI, will serve to override specific provisions of law which contemplate
Federal assistance to racially segregated institutions. (110 Congressional
Record. Part 2, 2467)

On April 7, 1964, Senator Pastore, principal spokesman in the Senate for Title
VI, said much the same thing in the Senate debate.

Speaking of congressional debate, I should now like to consider a number
of objections which have been offered to title V1.
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In the House. a concerted attack was made on title V1 as “punitive” or
“vipdictive.” These charges are undeserved. These characterizations ap-
pear to result from the belief that title VI is intended to deny the South
tite benetit of social-welfare programs—that it would punish entire States for
any act of discrimination committed within them. This argument merely
befogs the issues. It ignores both the purposes of title VI and all of the
limitations that have carefully been written into its langauge.

As is clear, the purpose of title VI is to make sure that funds of the United
States are not used to support racial diserimination. In many instances, the
practices of segregation and discrimination, which titte VI seeks to end, are
unconstitutional.

This is clearly so wherever Federal funds go to a State agency which en-
gages in racial discrimination. It may also be so where Federal funds go
to support private., segregated institutions, as the decision in the Simkins
case teaches. In all cases. racial discrimination is contrary to the national
poliey and to the moral sensibilities of the people of this Nation. Thus, title
VI is simply designed to insure that Federal funds are spent in accordance
with the Constitution and our public policy. (110 Congressional Record,
Part 6, 7062)

Acainst this backeround, it is clear that it would be a gross violation of the
Congressional intent to interpret Title VI to permit practices declared uncon-
stiturional by the United States courts.

v

The landmark school desegregation case. Brown v. Board of FEducation 347
.8, 452 11954 esrablished the principle that the maintenance of separate
schools for children of different races is unconstitutional. After discussing the
importance of education today and the role of state and local government in
providing education. the court reached the question of whether or not segrega-
tion of children on the basis of race deprived the minority group children of equal
educartional opportunities, The court concluded that it did. stating:

To separate [Negro grade and high school children] from others of similar
age and qualifications solely because of their race generates a feeling of
inferiority as to their status in the community that may affect their hearts
and minds in a way unlikely ever to be undone . . .

We conclude that in the field of public education the doctrine of “separate
but equal” has no place. Separate educational facilities are inherently
unequal. (347 U.S. at pages 494-495)

The Supreme Court then heard further arguments on the implementation of
its decision and in its second opinion. one vear later, left no doubt that it equated
segregation in schools with discrimination. The court stated that the first Brown
decision declared:

.. the fundamental principle that racial discrimination in public edu-
cation is unconstitutional . . . All provisions of Federal, State, or local law
requiring or permitting such diserimination must yield to this principle.
(349 U.S. at page 298)

The court held that there must be a prompt start in the elimination of separate
schools and that the burden of justifying any delays in complying with the law
was upon the school system.

These principles have been reaffirmed in a number of recent Federal court
decisions. For example, in a January 1966 decision of the United States Court
of Appeals for the Fifth Circuit concerning the Jackson, Mississippi school sys-
tem. (Kinaleton v. Jackson Municipal School District, 355 F. 2d 865, 869 (C.A.
5th. Jan. 26. 1066) ). the Court stated:

The Constitution forbids unconstitutional state action in the form of
segregated facilities. including segregated public schools. School authorities,
therefore, are under the constitutional compulsion of furnishing a single
integrated school system. Administrative problems may justify an orderly
transitionary period during which the system may be desegregated several
grades at a time . . .

This has heen the law since Brown v. Board of Education. Misunderstand-
ing of this prineciple is perhaps due to the popularity of an over-simplified
dictum that the Constitution “does not require integration.” (Citation
omitted)
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And in Kemp v. Beasley, 352 F. 24 14, 21 (C.A. Sth, 1965), a case concern-
ing the desegregation of the El Dorado, Arkansas schools. the school board
argued in support of its plan that “as long as the Negro is not required to
attend the Negro school, his constitutional rights have not been violated.”
The Court stated that it could not “accept the position advanced by the
Board,” pointing out that it was “logically inconsistent with Drown and
subsequent decisional law on this subject.”

A similar idea is stated in Brown v. County School Board of Frederick County,
Virginia, 245 F. Supp, 549, 560 (W.D. Va., 1965)

The ideal to which a freedom of choice plan must ultimately aspire. as
well as any other desegregation plan. is that school boards will operate
“schools,” not *Negro schools” or “white schools.”

The recent Federal decisions also show that the courts are looking with in-
creasing disfavor on delay in school desegregation. In Bradley v. School Board
of City of Richmond, 382 U.S. 103, 105 (1963) the Supreme Court declared that:

. more than a decade has passed since we directed desegregation of
public school facilities “with all deliberate speed.” Delays in desegregation
of school systems are no longer tolerable. (Citation omitted)

And in an carlier opinion (June 22, 1965) in the Jackson, Mississippi case
(348 F. 2d 729 (C.A. 5th. 1965) ). the Fifth Circuit stated :

The time has come for footdragging public school hoards to move with
celerity toward desegregation. Since May 17. 1954, public school boards
throughout the country have known that they must desegregate their schools.
And as the law moved with rising tempo to meet changing conditions, school
boards might have foreseen that further delays would pile up rather than
spread their nettlesome problems. This Court has urged school authorities
to grasp the nettle now. We have put them on notice that, “the rule has
become: the later the start, the shorter the time allowed for transition.
(Footnotes omitted) (348 F. 2d at page 730)

In the second Brown decision in 1955. the Supreme Court made it clear that
Federal district courts may take local problems and conditions into account
when framing school desegregation decrees, except that opposition to desegrega-
tion may not be a ground for delay. The Court declared :

But it should go without saying that the vitality of these constitutional
principles cannot be allowed to yield simply because of disagreement with
them. (349 U.S. at page 300)

The principle has been reaffirmed by the Federal courts, most recently in the
1965 EI Doradn, Arkansas and Jackson, Mississippi cases. In the El Dorado
case the court stated:

The first basic issue to be determined is whether or not the plan is moving
forward with appropriate speed. We feel it is not. It is our opinion that
the Board has not affirmatively performed its duty to provide a system of
non-segregated schools as required by the Equal Protection Clause of the
Fourteenth Amendment with “good faith compliance at the earliest prac-
ticable date” and with “all deliberate speed” as required by the second
Brown decision.

The Supreme Court in refusing to countenance delay in the Little Rock,
Arkansas school desegregation matter because of tension, bedlam, chaos,
and turmoil in the schools, in Cooper v. Aaron over seven years ago used
the following significant language:

* * * % x Of course, in many locations obedience to the duty of de-
segregation would require immediate general admission of Negro chil-
dren, otherwise qualified as students for their appropriate classes, at
particular schools, On the other hand, a Distriet Court, after analysis
of the relevant factors (which of course. excludes hostility to racial
desegregation) might conclude that justification existed for not re-
quiring the present nonsegregated admission of all qualified Negro
children. In such circumstances, however, the courts should scrutinize
the program of the school authorities to make sure that they had de-
veloped arrangements pointed toward the earliest practicable comple-
tion of desegregation, and had taken appropriate steps to put their
program into effective operation. It was made plain that delay of any
guise in order to deny the constitutional rights of Negro children could
not be countenanced and that only a prompt start, diligently and earn-
estly pursued, to eliminate racial segregation from the public schools
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could constitute good faith compliance. (Emphasis added by Eighth
Circuit ; citation omitted) (325 F. 2d at page 19.)

The receut decisions cited above, which develop the principles of the 1954
and 1955 Brown decisions. show that the courts consider that the maintenance
of separate schools for Negroes is discriminatory. Merely admitting to white
schools thoxe Negroes who may request to attend them does not change the
separate character of schools maintained primarily for Negroes and whites.
These principles are developed further in the decisions cited below in the dis-
cussion of fuculty desegregation and effectiveness of free choice plans.

v

With regard to faculty desegregation, the 1966 guidelines state that the racial
composition of faculties must be considered in determining whether students are
subject to discrimination. and require that except to the extent necessary to
correct past discriminatory assignments, race may not be a factor in teacher
assignments, that qualified teachers may not be dismissed on the basis of race,
and that school systems must make significant progress in 1966-67 in eliminating
past discriminatory assignments.

Section 181.13 provides as follows :

181.13 Faculty and Staff

(a) Desegregation of Staff. The racial composition of the professional
staff of a school system, and of the schools in the system, must be considered
in determining whether students are subjected to discrimination in educa-
tional programs. Each school system is responsible for correcting the effects
of all past discriminatory practices in the assignment of teachers and other
professional staff.

(b) New Assignments. Race. color. or national origin may not be a factor
in the hiring or assignment to schools or within schools of teachers and other
professional staff, including student teachers and staff serving two or more
schools, except to correct the effects of past discriminatory assignments.

(c) Dismissals. Teachers and other professional staff may not be dis-
missed, demoted, or passed over for retention, promotion, or rehiring, on
the ground of race. color, or national origin. In any instance where one
or more teachers or other profesxional staff members are to be displaced as
a result of dexegregation, no staff vacancy in the school system may be
fillel through recruitment from outside the system unless the school offi-
cials can show that no such displaced staff member is qualified to fill the
vacancy. If as a result of desegregation, there is to be a reduction in the
total professional staff of the school system, the qualifications of all staff
members in the system must be evaluated in selecting the staff members to
be released.

(d) Past Assignments. The pattern of assignment of teachers and other
professional staff among the various schools of a system may not be such
that schools are identifiable as intended for students of a particular race,
color, or national origin, or such that teachers or other professional staff
of a particular race are concentrated in those schools where all, or the ma-
jority of. the students are of that race. Each school system has a positive
duty to make staff assignments and reassignments necessary to eliminate
past discriminatory assienment patterns. Staff desegregation for the 1966-
67 school year must include significant progress beyond what was accom-
plished for the 1965-66 school year in the desegregation of teachers assigned
to schools on a regular full-time basis. Patterns of staff assignment to
initiate staff desegregation might include, for example: (1) Some desegre-
cation of professinnal staff in each school in the system. (2) the assign-
ment of a significant portion of the professional staff of each race to particu-
lar schools in the system where their race is a minority and where special
staff training programs are estahlished to help with the process of staff
desegregation, (3) the assignment of a significant portion of the staff on a
desegregated basis to those schools in which the student body is desegre-
gated. (4) the reassignment of the staff of schools being closed to other
schools in the system where their race is a minority, or (5) an alternative
pattern of assignment which will make comparable progress in bringing
about staff desegregation successfully.

Obviously, it ix impossible to desegregate schools without desegregating teach-
ers. In Bradley v. Board of Education of City of Richmond, 382 U.S. 103 (1965)
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and Rogers v. Paul, 382 U.S. 198 (1965) (Ft. Smith, Ark.), both recent cases in
which the lower courts had refused to permit inquiry into the question of teacher
assignments by race, the Supreme Court ruled that Negro children have a right
to bring before the court charges of discriminatory staff assicnments. It re-
manded both cases to the trial courts for prompt evidentiary heurings on the
issue of teacher segregation. In the Richmond case the Supreme Court declared :
There is no merit to the suggestion that the relation between faculty alloca-
tion on an alleged racial basis and the adequacy of desegregation plans is
entirely speculative. (382 U.8. at page 105)
And in the Fort Smith case the Supreme Court declared :

Two theories would give students not yet in desegregated grades sufficient
interest to challenge racial allocation of faculty: (1) that racial allocation
of faculty denies them equality of educational opportunity without regard
to segregation of pupils; and (2) that it renders inadequate an otherwise
constitutional pupil desegregation plan soon to be applied to their grades.
See Bradley v. School Board, supra. Petitioners plainly had standing to
challenge racial allocation of faculty under the first theory and thus they
were improperly denied a hearing on this issue. (382 U.S. at page 200)

The Courts of Appeals have also ruled on teacher desegregation.
In the El Dorado case, the Eighth Circuit declared :

The Court recognizes the validity of the plaintiffs’ complaint regarding
the Board's failure to integrate the teaching staff. Such discrimination is
proscribed by Brown and also the Civil Rights Act of 1964 and the regula-
tions promulgated thereunder. . . . The District Court retains jurisdiction
of this matter and with its equity powers may issue any order or orders
necessary to bring into being a reasonable nondiscriminatory policy of em-
ployment of teachers without regard to race. (352 F. 2d at pages 22-23)

Similarly in the Jackson, Mississippi case the Fifth circuit held that it was
essential that the Jackson desegregation plan :

. . . provide an adequate start toward elimination of race as a basis for
the employment and allocation of teachers, administrators, and other per-
sonnel. (335 F.2d at 870)

The District Courts likewise have ruled on teacher desegregation. In Carr v.
Montgomery County Board of Education, Civil Action No. 2072-N (M.D. Ala.,
March 22, 1966) the court directed the Montgomery County. Alabama school
system to execute a desegregation plan in which the teacher desegregation provi-
sions closely follow the 1966 guidelines in several respects. The school system
was ordered to report to the Court by June 15 “the planned assignments of pro-
fessional staff to each school for the next school year by race and grade, or when
appropriate, by subject taught or position held . ..” The desegregation j:lan
ordered by the Court further provided:

Race or color will henceforth not be a factor in the hiring, assignment. re-
assignment, promotion, demotion. or dismissal of teachers and other profes-
sional staff, with the exception that assignments shall be made in order to
eliminate the effects of past discrimination. Teacehs principals, and staff
members will be assigned to schools so that the faculty and staff is not com-
posed of members of one race.

In the recruitinent and employment of teachers and other professional per-
sonnel. all applicants or other prospective employees will be informed that
Montgomery County operates a racially integrated school system and that
members of its staff are subject to assignmment in the best interest of the
system and without regard to the race or color of the particular employee.
The Superintendent of Schools and his staff will take affirmative steps to
solicit and encourage teachers presently employved to accept transfers to
schools in which the majority of the faculty members are of a race different
from that of the teacher to be transferred. ..

Similar orders on faculty desegregation were issned in March 1966 in the Mason
and Bullock County, Alabama school dexegregation cases.

The fact that a distriet has a high proportion of Negroes has not deterred
courts from ordering tfaculty desegregation. In January. 1966, the District Court
ixsued its decision in Wright v. County School Board of Greenseille County. Tir-
ginia, Civil Action No. 4263 (12D, Va.. Jan. 27, 1966). Greensville ix a Southside,
Virginia school district with 2700 Negro and 1800 white students. The district’s
desegregation plan had been accepted by the U.S. Commissioner of Iducation,
but the court found that the plan's faculty desegregation provision was “too lim-
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ited.” Because the primary responsibiiity for desegregating staff rests with the
school board, the Court afforded the school board an opportunity to make its own
propo=al to the Court on faculty desegregation. But the Court admonished the
school board that it must make definite and substantial progress. The Court
stated :

Several principles must be observed by the board. Token assignments will
not suffice. The elimination of a racial basis for the employment and assign-
ment of staff must be achieved at the earliest practicable date. The plan
must contain well defined procedures which will be put into effect on definite
dates. The board will be allowed ninety days to submit amendments to its
plan dealing with staff employment and assignment practices.

The district courts have also emphasized recently the important role that
teacher desegregation plays in making free choice plans effective. For example
in Kier v. County School Roard of Augusta County, Virginia, 249 F. Supp 239,
245-246 (W.D, Va,, Jan. 5. 1966) the court stated :

The defendants, by the segregationr of teachers, continue to maintain three
clearly-delineate? Negro schocls. “[T]he presence of 21l Negro teachers in
a school attended solely by Negro pupils in the past denotes that school a
‘eolored school” just as certainly as if the words were printed across its en-
trance in six inch letters,” ...

Freedom of choice, in other words, does not mean a choice between a
clearly delineated “Negro school” (having an all-Negro faculty and staff and
a “white school” (with all-white faculty and staff). School authorities who
have heretofore operated dual school systems for Negroes and whites must
assume the duty of eliminating the effects of dualism: before a freedom of
choice plan can be superimposed upon the pre-existing situation and ap-
proved as a final plan of desegregation. It is not enough to open the previ-
ously all-white =chonl to Negro students who desire to go there while all-
Negro schools eontinue to be maintained as such. Inevitably, Negro children
will be encouraged to remain in *“their sechonl.” built for Negroes and main-
tained for Negroes with all-Negro teachers and administrative personnel.
Thix encouragement may be subtle but it is none the less discriminatory.
The duty rests with the School Board to overcome the diserimination of the
past and the long established image of the “Negro school” can be overcome
under freedom of choice only by the presence of an integrated faculty.
(Citation omitted).

Some have argued that Section 604 of the Civil Rights Act of 1964 hars the

Office of Education from taking any action with regard to teacher desegregation.

Section 604 provides:

Nothing eontained in this title shall be eanstrued to authorize action under
this title by any department or agency with respect to any employment prac-
tice of any employer, emplorment agency, or labor organization except where
a primary objective of the Federal financial assistance is to provide employ-
ment.

The Senate added Section 604 to the Act to satisfy the objection, stated in the
House Minority Report (House Report No. 914, 88th Congress, First Session, p.
69). that under section 601, a person, such as a farmer or a banker. could be
barred from Federal agricultural or banking programs if he hired only persons
of one particular race. It had not been the purpose of Title VI to reach diserim-
ination against persons who are not the intended beneficiaries of a particular
Federal assistance program. The Attorney General explained the administra-
tion's position in a letter. dated April 29, 1964, to Senator Cooper, which the Sen-
ator inserted in the Congressional Record.

Question. Would section 602 cover an employer who receives funds under
a Federal program. and who discriminates in his employment practice?

Answer. Generally, no. Title VI is limited in application to instances of
discrimination against the beneficiaries of Federal assistance programs, as
the language of section 601 clearly indicates. Where, however, employees
are the intended beneficiaries of a program,. title VI would apply. Thus, for
example, creation of job opportunities is one of the major purposes of the
accelerated public works program. Hence construction employees would be
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deemed beneficiaries of such a program, and section 602 would require the
administering agency to take action to prohibit racial discrimination against
them in such a program. On the other hand, the Agricultural Adjustment
Act and acreage allotment payments under it is a commodity program hav-
ing nothing to do with farm employment. Farm employees are not benefi-
ciaries of that program, and section 602 would not authorize any action to
require recipients of acreage allotments to refrain from racial discrimina-
tion in employment. (110 Congressional Record, Part 8, 10076)

In order that there be no doubt about the effect of Title VI on persons who
discriminate against employees who are not the intended beneficinries of Federal
pbrograms, the Senate added section 604 to the Civil Rights Act. But in agreeing
to section 604, the Senate did not condone discrimination against the intended
beneficiaries of Federal assistance programs, just because such diserimination
might be linked to an employment practice of a recipient of the Federal funds.
For example, section 604 certainly would not bar the Commissioner from taking
appropriate action in the case of a school district which adopted the employment
practice of dismissing white teachers who refused to dixcriminate against Negro
children in their classrooms. The purpose of the Commissioner’s action in such
a matter would not be to protect the employment of teachers, but to protect the
child, who is the intended beneficiary of Federal assistance to education, from
discrimination induced by the employment practice of his teacher’s employer.

Usually, the beneficiaries of Federal educational assistance programs are
students, although under some programs, teachers and other persons may also
be beneficiaries. A common form of discrimination against beneticiary students
is the hiring, assignment, and dismissal of their teachers on the basis of the
teacher’s race. For the reasons discussed ahove, the Commissioner has authority
under Title VI to protect students who are beneficiaries of Federal programs in
education from this form of discrimination.

This conclusion is reinforced by an additional consideration. Under a canon
of statutory construction, long recognized by the courts, when construing highly
remedial legislation, such as Title VI of the Civil Rights Act of 1964, an excep-
tion to the general purpose of an act such as section 604, should be read in ac-
cordance with its particular purpose, and not in a manner which defents the over-
all purpose of the act. In the case of Title VI, that purpose. of course, is the
Drotection of the intended beneficiaries of Federal assistance from discrimination
by recipients of Federal funds.

One of the main reasons for the enactment of Title VI was the failure of so
many school boards and their communities to assume, at a local level, their re-
sponsibility under the Constitution to desegregate their schools. It is a matter
of common sense, as well as law, that schools cannot be desegregated without de-
segregating teachers. It would be anomalous if section 604, which was added to
the Act for a limited purpose, were to be construed to thwart one of the main
purposes of Title VI. VI

With regard to effectiveness of free choice plans. the 1966 guidelines provide,
in effect, that in the absence of reasons to the contrary. the Commissioner will
accept free choice plans for 1966-67.  But if such plans are not effeetive, the Com-
missioner may require school officials to take such action as may be necessary to
make the plans effective, or may require the adoption of a different type of plan.
The relevant Section provides:

181.54 Requirements for Effectiveness of Free Choice Plans

A free choice plan tends to place the burden of desegregation on Negro or
other minority group students and their parents. Even when school authori-
ties undertake good faith efforts to assure its fair operation, the very nature
of a free choice plan and the effect of longstanding community attitudes
often tend to preclude or inhibit the exercise of a truly free choice by or for
minority group students.

For these reasons, the Commissioner will scrutinize with special care the
operation of voluntary plans of desegregation in school systems which have
adopted free choice plans.

In determining whether a free choice plan is operating fairly and effectively,
80 as to materially further the orderly achievement of desegregation. the Com-
missioner will take into aecount such factors as community support for the
plan, the efforts of the school system to eliminate the identifiability of schools
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on the hasix of race. color. or national origin by virtue of the composition of
staff or orher factors, and the progress actually made in eliminating past dis-
crimination and segregzation.

The sinele most substantial indication as ro whether a free choice plan is
actnally working to eliminate the dual «chool structure is the extent to which
Neoro or other minority group students have in fact transferred from segre-
aated schools, Thus, when aubstantial desegregation actually occurs under a
free hoi-o plan. there is strone evidence that the plan is operating effectively
and fairlv. and is currently acceptable as a means of meeting legal requirements.
Conversely, where a free choice plan results in little or no actual desegregation,
or where. having already produced some degree of desegregation, it does not
result in substantial progress. there is reason fo believe that the plan is not
operating effectively and may not be an appropriate or acceptable method of
meeting constitutional and statutory requirements.

As a general matter. for the 1966-G7 school year the Commissioner will, in
the ahsence of other evidence to the contrary, assume that a free choice plan
is a viable and effective means of completing initial stages of desegregation in
school srstems in which a substantial percentagze of the students have in fact
been transferred from segregated schools. Where a small degree of desegre-
gation has been achieved and, on the basis of the free choice registration held
in the spring of 1966, it appears that there will not be a substantial increase
in desegrezation for the 1966-67 school yvear. the Commissioner will review the
working of the plan and will normally require school officials to take additional
actions ns a prerequisite to continued use of a free choice plan, even as an
interim device.

In districts with a sizable percentage of Negro or other minority group stu-
dents, the Commissioner will. in general, be guided by the following criteria in
scheduling free choice plans for review :

(1) If a significant percentage of the students. such as & percent or 9
percent. transferred from segregated schools for the 1965-66 school year,
total transfers on the order of at least twice that percentage would normally
he expected.,

(2) If a smaller percentage of the students. such as 4 percent or 5 per-

cent, transferred from segregated schools for the 1965-66 school year, a
substantial increase in transfers would normally be expected, such as would
bring the total to at least triple the percentage for the 1965-66 school
year.
" (3) If a lower percentage of students transferred for the 1965-66 school
vear. then the rate of increase in total transfers for the 1966-67 school vear
would normally he expected to be proportionately greater than under (2)
above,

(4) 1f no students transferred from segregated schools under a free
choice plan for the 1965-66 school yvear. then a very substantial start
would normally be expected. to enable such a school system to catch up as
quickly as possible with systems which started earlier. If a school sys-
tem in these circumstances is unable to make such a start for the 1966-67
cchool year under a free choice plan, it will normally be required to adopt
a different tyrpe of plan.

Where there is substantial deviation from these expectations, and the
Commissioner concludes, on the hasis of the choices actually made and
other available evidence. that the plan is not operating fairly, or is not
effective to meet constitutional and statutory requirements, he will require
the school system to take a additional steps to further desegregation.

Suech additional steps may include. for example, reopening of the choice
period. additional meetings with parents and civic groups, further arrange-
ments with State or local officials to limit opportunities for intimidation,
and other further community preparation. Where schools are still identifi-
able on the basis of staff composition as intended for students of a par-
ticular race. color. or national origin, such steps must in any such case
include substantial further changes in staffing patterns to eliminate such
identifiability.

1f the Commissioner concludes that such steps would be ineffective, or
if thev fail to remedy the defects in the operation of any free choice plan,
he m:i_v require the school system to adopt a gdifferent tyvpe of desegrega-

tion plan.
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Obviously, a school system which has adopted a free choice desegrecation plan,
but which is making little or no progress in the elimination of its dual school sys-
tem, is not satisfving its constitutional oblization, as defined by the decisions of
the Federal courts, to desegregate its schionls. Just as obviously, the Commis-
sioner would not he satisfying his obligation under Title VI and the Regulation
if he were to determine that such a plan is adequare to carry out the purposes of
Title VI. In several opinions, the courts have expressed the view that in some
circumstance, free chojce plans may not he an efrective means of desegregating
schools. The courts have stated that if experience shows that a plan is ineffec-
tive, the plan should be moditied to correct whatever problems may exist,

Thus in the E7 Dorado case, the court stated :

Even though the “freedom of choice™ has heen recognized by the HE.W.
regulations as one method of achieving integration and also has been recog-
nized and approved by some court decisions, it ix still only in the experi-
mental stage and it has not yet been demonstrated that such a method will
fully implement the decision of Brown and subsequent cases and the legisla-
tive declaration of [Section 601] of the Civil Ilights Act of 1964, Both deci-
sional and statutory law positively and affirmatively call for school districts
set upon a racially nondiscriminatory basis. The “freedom of choice” plan
is treated in the DBradley dissent. supra. as “only an interim measure, the
adequacy of which is unknown." However, since this method could prove
practical in achieving the coal of a nonsecrecated school system, it should
be allowed to demonstrate its eficacy to afford the constitutional guarantees
which plaintiffs are entitled to as a matter of richt. We, therefore, find that
the “freedom of choice” plan is a permissible method at this stage. (352 F.
2d at pages 20-21)

And in the Greensville County case, the court declared that a freedom of choice
plan may be invalid. The pertinent part of the opinion states :

This circuit has recognized that local authorities should he accorded con-
siderable discretion in charting a route to a constitutionally adequate school
system. Freedom of choice plans are not in themselves invalid. They may,
however, be invalid because the “freedom of choice” ig illusory. The plan
must he tested not only by the manner in which it operates to provide oppor-
tunities for a desegregated education. In this respect operation under the
plan may show that the transportation policy or the capacity of the schools
severely limits freedom of choice, although provisions concerning these phases
are valid on their face. This plan, just as the Richmond plan approved in
Bradley, is subject to review and modification in the light of its operation.

It is clear therefore that the effectiveness of a free choice plan must be con-
sidered by the Commissioner in determining whether a school system is in com-
pliance with Title VI. The percentages stated in the guidelines do not provide a
rigid rule for the degree of progress required of each school district, They do,
however, provide a guide to the Office of Education and the school district as to
what, in general, might be considered reasonable progress. In this same section.
there is an indication of what might be done in the event there is a substantial
deviation from these expectations. vII

In conclusion, the decisions of the Federal courts establish that local school
officials who have in the past maintained separate schools for Negro and white
children are under a constitutional compulsion to provide a single desegregated
school system for all children. The responsihilities which schon] officials who are
desegregating their school systems voluntarily must assume in order to qualify
tfor Federal assistance may not, if the purposes of Title VI are to bhe carried out,
be any less than the responsibilities imposed on school officials by the courts in
recent school desegregation decisions. The guidelines were issued to inform
school officials of what those responsibilities are and are in accord with those
decisions. If school systems assuming a lesser degree of responsibility were per-
mitted to receive Federal assistance, the purposes of Title VT would bhe thwarted.

STATEMENT OF HaARoLD HowE II. U.S. COMMISSIONER OF Eptcarioxy, DEPARTMENT
OF HEALTH, EDTCATION, AND WELFARE

Mr. Chairman and members of the committee, in 1954, more than a decade ago,
the Supreme Court declared segregated public schools to be unconstitutional.
The Court concluded that segregated education is inherently unequal, and that
“in the field of public education the doctrine of separate but equal has no place.”
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In the following term the Court did not direct that the schools be desegregated
forthwith. but rather with *“all deliberate speed.”

Ten yvears later, many schools were still being operated on a segregated basis.
It was in this context that in July 1964 Congress enacted Title VI of the Civil
Rights Act of 196+. That Title expressly requires all Federal agencies, including
the Department of Health, Education, and Welfare, to assure that no person be
subjected to discrimination under any program or activity receiving Federal
financial assistance. This law obliges the Department to withhold Federal funds
from any school system that continues to maintain a segregated school. It was
in order to discharge this responsibility that we issued the Guidelines and
established the appropriate administrative machinery for enforcing them.

The school desegregation guidelines were issued by the Office of Education to
provide an objective basis for carrying out our obligations under Title VI of
the Civil Rights Act of 1964. Not only did local school districts request consistent
guides to assist them in undertaking their obligations, but the Office of Educa-
tion required a policy statement to assist in administration of a large program.
The fundamental principles of the guidelines are based upon the Civil Rights
Act of 1964 and wpon court decisions. The courts have said, for example: that
faculty desegregation is a necessary element of school desegregation; that free-
choice plans must work fairly; and that school boards have an obligation to
work affirmatively to achieve desegregation. The guidelines articulate the basic
principles already enunciated by the courts and the way they apply to the broad
administrative responsibility of the Office of Education.

Ax a brief summary we would call attention to the following points:

1. The guidelines were developed to meet the needs of the schools for a state-
ment concerning their obligations under Title V1 of the Civil Rights Act. The
primary purpose of the guidelines and of our administration of Title VI is to
help school districts to stay in compliance so that Federal funds may flow to the
benetit of school children.

2 Qur own attorneys in the Department of Health, Education, and Welfare
and those in the Justice Department were asked to examine the guidelines
prior to their issuance in March 1966 to determine whether they are consistent
with Title VI. These attorneys have agreed that the guidelines are consistent
with Title VI and follow the Federal Court rulings.

3. The Courts huve pointed out that as long as school staffs are still assigned
on a segregated basis the existence of the Negro school and the white school
as separate parts of a dual school system cannot be overcome.

4. The guidelines do not mention and do not require “racu_xl _balanpe" or the
correction of racial ~imbalance.”” Nor ha}‘e we in the administration of our
obligations under Title VI sought to establish “racial balance.” They deal only
with desegregation plans designed to eliminate the dual school systems for
whites and Negroes, systems being operated in violation of the 1954 Supreme
W ng.
¢ Oﬁftrﬁg}}mie to questions which have arizen over the past )fe)v months con-
cerning the legality. the purpose, and the operation of the 1966 School Desegre-
sation Guidelines, we prepared a special statement which the Secretary of
i{ealth, Fdueation, and Weltare., John Gardner, sent on April 9, 1966, as a letter
to (ongressmen and (Governors.

What the letrer said was this: .

“We have received a number of inquiries about our revised school de-
cegregation guidelines. some of which reflect a m‘isunde.érs.tand'ing pf_ their
Iuiyp&go aud intent. You will probably have received similar inquiries, so
I think it might be useful to restate the purpose, background, and meaning

vised guidelines.

nftllzel rfhelz s;uﬁe reason, I have asked U.S. Commissioner of I?ducation
Harold TTowe 1T and cenior members of his staff to meet with State 'and
loca! school officials to make clear the purpose and nature of these revised
g S, ..

”11.1.f}~e1}1}lf-”u,.r; and the Congress have spoken clearly on the _basw issues of
the desegregition of public schools. The Supreme (,‘fmrt (1e(-1dqtl th‘at' ques-
tion twelve yvears ago. Since then Congress has plallnly‘est:t_bhsh.eu in law
that papils may not he assigned to schools on the basis of thmr.race or
color. Title VI of the Civil Rights Act of 1962 expressly requires the

Executive ranch to insnre that funds for federally assisted programs, in-

cluding education. must not be used to support discrimination or segregation.




ELEMENTARY AND SECONDARY EDUCATION AMENDMENTS 1655

“This Department, like all other executive agencies, is reqnired by Title
VI not to use Federal funds to perpetuate racial segregation. We have
found that uniform rules contained in guidelines issued by the Commissioner
of Education are the best method of dealing with both the operational
problems of school districts and our own responsibilities under the law.

“The first school guidelines were issued in April, 1965, and they were not
widely questioned. There was & widespread effort by school districts to
comply. In many areas, school desegregation began for the first time
smoothly and without incident. In other areas. desegrecation. already be-
gun. progressed substantially.

“From the experience under the original guidelines. we learned that
effective desegregation depends on determination by local communities,
The guidelines did not ask school distriets formerly segregated to desegre-
gate overnight. They recognized that the remedy to be fashioned showuld
take into account administrative problems, Thus, they asked that a sub-
stantial beginning be made:; and this was done. All but 300 of the more
than 2.000 affected school districts agreed to desegregate all 12 grades by
the fall of 1966, a full year ahead of the 1967 target contemplated by the
original guidelines and required by the Courts. Only 79 chose not to comply.

“The legal principle, defined by the Courts. is that desegregation must
progress, and that as it proceeds in a particular school district. administra-
tive problems offer progressively less justification for delay. During 1965
and this vear, the Courts repeatedly announced requirements which put
school districts further along the road toward desegregation than did the
original guidelines. This was a foreseeable and inevitable result, since the
guidelines were of general applicability while Courts fashioned their orders
on a case-by-case basis.

“From the issuance of revised Court orders it became clear that school
districts not operating under Court orders could and should make more
progress this year toward desegregation than was required by the original
guidelines. In light of this fact and of our experience with problems under
free choice plans for compliance, we revised the guidelines.

“One aspect of the revised guidelines about which there hasg been some
inquiry is faculty desegregation. Courts have held that meaningful deseg-
regation cannot occur so long as segregation of faculty members persists.
The 1965 guidelines pointed toward faculty desegregation by asking school
boards to hold desegregated staff meetings and to plan further steps the
ensuing year. The 1966 guidelines, following the decixions of Courts, pro-
vide for desegregation of the faculty to begin.

“The guidelines do not, as some have assumed. require the in.staptmlen}ls
desegregation of the faculty in every school building in every dl.St.I‘ll('f. Nor
do they prescribe rigid means. They provide considerable flexibility as to
how a district might undertake faculty desegregation. What the guide-
lines do require is that a reasonable beginning be made and t}mt rgﬂsonnble
progress he achieved beyond what was achieved last year. }\ e believe that,
with determination and good faith, these goals can be attained. )

“The second area of concern involves the percentages n{entinned‘ in the
guidelines. Some have contended that this portion of th(i cuidelines imposes
a formula of ‘racial balance.” The contention misconceives the purpose of
the percentages. L . ) o

“The prevailing method of desegregation is what is cal}od the *free choice
plan. Under such a plan, students select their schools instead of ‘D("ln.f{ as-
signed to them on a geographic basis. Court.s have expressiy COlldl.tl()IlGd
their approval of such plans on affirmative action by s.("l}ttnl boards .to insure
that ‘free choice’ actually exists. It is our respmm}nh.ty to review such
plans to insure that the choice ix, in fact, free and to indicate to school dis-
tricts what procedures should be used to assure true freedom of '<~lm1<'e.

“Yp seeking appropriate criteria to guide us in re\'le\\" of fr(f(x (‘1.)01.(’0 plnlns.
we have adopted the objective criteria amrly*d by the Courts in 5111.111:11' .\'Lt‘u—
ations. One such criterion is the distribution of students hy race in the va-
rious schools of a system after the students have made th("n' choices. .It
substantial numbers of Negro children chm‘r.\'e and go ln.prevmnsly all-white
schools. the choice system ix clearly operating freely. If few crnone ('himsv
to do so in a community where there has heen a patrern of searezation, lll(‘}l‘
it is appropriate that the free choice pl:m} be re 'zl(‘-\\'wl and other factors
considered to determine whether the system is operating freely.

75492 —67—pt. 2 93
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“With more than 2600 separate districts to consider, such percentages are
thus an administrative guide which helps us to determine thoxe districts
requiring further review. Such review in turn will determine whether or not
the I'reedem ot chojce plan is in fact working tfairly.

“If the purposes of the guidelines and their relationship to the decision of
thie Courts and the lavex of the Congress are understood, I believe our general
aim alxo will be clear. It ix to assist local officials to comply with the law
in cood faith and to enable us to fultill our respousibilities in administering
Title VI

sNincerely.

JouXN W. GARDXNER, Scerctary.”

M Chairman, there are just rwo additional topics I would like to mention.
The tirst bhas to do with Otlice of Education administration of its obligations
under Title VI of the Civil Rights Act.  In this connection we would make the
followinge points ;

1. The purpose of our adminixtrative activities is to help school districts to
et into compliance and avold any issue of loss of funds.

2. Ax of September 26, there were 37 school districts which had lost all Fed-
eral funds because of failure to xubmit an acceptable desegregation plan. There
are an additional 73 districts which have been cited for hearings and which may
lose their funids if the rulings of Federal examiners go against them. Approxi-
mately 2,000 schonl districts. which formerly maintained dual school systems,
are receiving tunds as the result of using the compliance procedures.

3. 3We have attempted to focus the attention of our small staff on those
districts which have had the greatest problems with making their free-choice
plans operate effectively.  We have deferred the award of new funds to some 70
of these districts, but they continue to receive money for programs already ap-
proved.  This deferral of funds follows a procedure established by the Attorney
treneral.

Necondly, T would like to mention that we have received substantial help in
cnr school desearezation efforts from State and local officials. The State of
Florida provides an example. Tiwo vears ago, less than 3 percent of all Florida
Negro children attended school with whites. Last vear, the percentage had
rizen almost 10 percent. and it is estimated that this year it will reach close to
20 percent.  Such a significant increase is due in no small part to the acceptance
by the State edncational azency of a constructive role in eliminating Florida’s
dnal system of schools as rapidly as possible.

Wherever possible, the Office of Education tries to decentralize administrative
responsibility for desegregation so that those who make the initial decisions are
in close contact with loeal school officials. We also seek to strengthen the ca-
pahilities of existing State and local educational agencies for providing assistance
and leadership. A Title IV grant has been made to the Florida educational
agency to establish a full-time unit of 10 people, working at the State level, to
help Incal schools with desegregation problems. Similar units have now also been
established in other Southern and border States—Georgia, Tennessee, Delaware,
and Maryland.

Finally let me say that any school district that is not in compliance with the
provisions of the Civil Rights Act seems to us to represent a defeat. It means
failure on our part and failure on the part of those responsible for the schools.
Our failure arises from our inability to be of sufficient help in achieving voluntary
compliance. The failure of the schools arises from some combination of local
conditions that threatens the opportunities of all children to receive the best
possible education. We are seeking always to be fair and just. Our legal respon-
sibility is clear—to adhere to the procedures and policies established in the Civil
Rights Act of 1964 and supported by the decisions of the Federal courts.

MEMORANDUM
MarcH 7, 1966.
To: Harold Howe IT. Commissioner of Education.
From : Alanson W. Willcox, General Counsel.
Subject : Title VI—Civil Rights Act—Revised Statement of Policies for Desegre-
cation Plans—Test for Performance.

This relates to your request for my opinion on the validity of a test of effective-
ness to determine the need for a change in a school system’s freedom of choice
desegregation plan. The test would be based upon the percentage of Negro
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students who were in fact transferred from segregated schools, The percentage
of transfers expected would vary as outlined in the Statement of Policies, de-
pendent upon the rate of transfers in previous years.

“Where there is substantizl deviation from these expectations, and the
Commissioner concludes, on the baxis of the choices actually made and other
available evidence, that the plan is not operating fairly, or ix not effective
to meet constitutional and statutory requirements, he will requive the school
system to take additional steps to further desegregation.

“Such additional steps may include, for example. reopening of the choice
period, additional meetings with parents and civic groups. further arrange-
ments with State or local officials to limit opportunities for intimidation, and
other further community preparation. Wherve schools are still identifiable on
the basis of staff composition as intended for students of a particular race,
color, or national origin, such steps must in any such case include substan-
tial further changes in stafiing patterns to eliminate such identifiability.

«If the Commissioner concludes that such steps would be ineffective, or if
they fail to remedy the defects in the operation of any free choice plan, he
may require the school system to adopt a different type of desegregation
plan.” [Italic added.]

The Commissioner's anthority in this area stems from the HEW Regulation
1o effectuate title VI of the Civil Rights Act of 1964 (45 CFR Part S0). Under
section 80.4(a) of that Regulation and pursuant to requirements under section
80.4(b), an assurance of compliance, which has been standardized within the
Department as HEW Form 441, is required of each local school system as a con-
dition to the extension of Federal financial assistance.

Section S0.4(¢), however, provides an alternative to the provision of such
an assurance if the school system submit a final desegregation order of a Federal
Court or “a plan for the desegregation of such school or school system which the
Commissioner of Education determines is adequate to accomplish the purposes
of the Act and this Regulation, and [if the school system] provides reasonable
agsurance that it will carry out such plan: in any case of continuing Federal
financial assistance the Commissioner may reserve the right to redetermine, after
such period as may be specified by him, the adequacy of the plan to accomplixh
the purposes of the Act and this regulation.”

Three questions are presented as discussed below.

1. May the Commissioner determine the adequacy of a plan solely on the
hasis of results achieved as measured by the pereentage of students who
transfer from segregated schools and without regard to whcetier the school
system acted to prevent transfer?

In the years immediately following the second Brown decision? there were
many assertions that so long as a school system with racially segregated schools
did not prevent Negro students from transferring to other schools, the students
were not deprived of their Constitutional rights. In short, it was not the mainte-
nance of a dual school xystem, but the prohibition against the Negro students’
attending the schools attended by whites which constituted discrimination’”

Whether thix was ever generally considered <ood law is immaterial for our
purposes here, because clearly it is not the rule followed by the courts today. Tt
now is well recognized that the diseriminatory effects of almost a oentﬂrv of
compulsory segrezation and the many years of involuntary servitude which .pre-
ceded that, are not overcome by allowing Negro students to attend the formerly
all white schools while the school system continues to maintain schools intendoﬁ
for students of a particular race, color, or national origin. In Singleton v.
Jaclkson Municipal Separate School District 348 F.2d 729, 730, note 5 (CA. B
19653) the Court stated : ‘ )

“In I:PFI‘OSDG(‘t. the second Brown opinion clearly imposes on public school
authorities the duty to provide an integrated school system. Judge Parker's
well know dietum “The Constitution. in other words, does not require in-
regration. It merely forbids discrimination.”) in Briggs v. Elliott. E.D.].C.
1955, 132 F. Supp. 766, 777, should be laid to rest. It is ineonsistent with
DRrown and the latter development of decisional and statutory law in the
area of civil rights.” :

1 Izrmr/n Y. Board of Education. 349 U.K, 2f a5y,

2 Qee Brigas v. Elliott, 132 F. Sapn, 776, Do S.C.1f s Arery v, Wichi aqll
Ind. School Dist.. 241 F. 24 230 (C. A5 9: U.8. 938 (195’?) m};;%,;
V. Rippyn. 985 T 24 42 (C.A. 5th, 1060, e
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More recently that same Court had occasion to note: *

“The Constitution forbids unconstitutional state action in the form of
segregated facilities, including segregated public schools. School authori-
ties, therefore. are under the constitutional compulsion of furnishing a single,
fnitegrated xchool system.”

The concurring portion of an opinion of Judges Sobeloff and Bell in Bradley v.
Bourd of City of Richumond * stated in part :

“Affirmative action means more than telling those who have long been
deprived of freedom of educational opportunity, ‘You now have a choice.’
In many instances the choice will not be meaningful unless the administra-
tors are willing to bestow extra effort and expeuse to bring the deprived
pupils up to the level where they can avail themselves of the choice in fact
as well ax in theory. A court before approving a plan, must scrutinize it in
detail to =atisfy itself that the assumptions upon which the plan is predicated
are actually present. The district judge must determine whether the means
exist for the exercise of a choice that ix truly free and not merely pro forma.
Thix may involve, considering. for example. the availability of transporta-
tion. the opportunity to participate on equal terms in the life of the school
after the pupil's arrival. and any other circumstances that may be pertinent.”

Other courts also have recognized the obligation of the school system to do
more than refrain from interfering with transfers. In Wright v. County School
Board of Greensvilie County. F. Supp. (E.D,, Va.; (January 27, 1966)
the Court stated:

... Thix circuit has recognized that loeal authorities should be accorded
considerable discretion in charting a route to a constitutionally adequate
~xchool system. Freedom of choice plans are not in themselves invalid. They
may. however. be invualid because the ‘freedom of choice’ is illusory. The
pian must be tested not only by its provisions, but by the manner in which it
operatex to provide opportunities for a desegregated education. In this re-
spect operation under the plan may show that the transportation policy or
the capacity of the schools severely limits freedom of choice, although pro-
visions concerning these phases are valid on their face.”

Similar holdings are contained in: Dowell v. School Board of Oklahoma City,
OLlu.. 244 F. Supp. 971 (W.D. Okla., 1965) : Bell v. School Board of City of Staun-
ton, Va., ——, F. Supp. ——— (W.D. Va,, Jan. 5, 1966) and Kier v. School
Board of County of Augusta, ——— F. Supp.. ——— (W.D. Va., Jan. 5, 1966).

In Dave v, Parkaim, 282 F. 2d 256 (1960). the Court of Appeals for the Eighth
Circuit recognized the obligation of a school district “to disestablish a system of
imposed segregation”.

2. May the Commissioner require in every such case of ineffectiveness that
the school system make substantial further changes in staffing patterns of
the schools to eliminate identifiability of schools as intended for students of
a particular race?

That the identifiability of a school as intended for Negro students is a restric-
tion upon the right of free choice and inconsistent with a valid desegregation
plan, can scarcely be denied. Whether a school is so designated by the use of
clear words to that effect or whether it is so identified through other indicia
including staff assignments, the school system has not met its responsibility to
eliminate dual school arrangements, as already described in this memorandum.

“The defendants by the segregation of teachers, continue to maintain
three clearly-delineated Negro schools. ‘[T]he presence of all Negro teach-
ers in a school attended solely by Negro pupils in the past denotes that
school a “colored school” just as certainly as if the words were printed
across its entrance in six-inch letters’. Brown v. County School Board.
245 F. Supp. 549, 560 (W.D. Va. 1965)” Kier v. School Board of County of
Augusta, supra.

Moreover, for some time cases have indicated that in the consideration of
particular plans for desegregation, some involving zoning and other choice, the

s Ningleton v. Jackson Municipal Separate School District, F. . (C.A. 5th, Jan.
26, 1966). The Court did recognize that administrative problems may justify an
orderly transition period during which the desegregation may take place, but even so, it
hell that thix transition may not prevent any individual child, even though in a grade not
vet reached by the desegrecation plan. from exercising his right to transfer. Us 15

1245 F, 24 210, 323, (C.A. 4th, 1965). Reversed on other grounds,
L. Ed. 24 187. 86 S. Ct. 224 (1965).
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court should consider the possible effect of “assignment of teachers by race not
as seeking to protect rights of such teachers, but as a claim that continued
assigning of teaching personnel on a racial basis impairs rhe students’ richts
to an education free from any consideration of race.”” Mupp v. Bourd of Edu-
cation, City of Chattanooga, Tenn., 319 F. 2d 571, 576 (C.A. Gih 1963) ; North-
cross v. Board of Education, City of Memphis, Tenn,, 333 1. 24 661 (C.A. 6th,
1964) : Jackson v. School Board, City of Lynchbury, Va., 321 F. 24 230 (C.A. 4th,
1964) ; Augustus v. Board of Public lustruction, Escambia County, Fla., 306 F.
2d 862, (C.A. 5th 1962) : Board of Public Instruction of Duval County, Fla. v.
Braxzton, 326 F. 2d 616, 620 (C.A. 5th, 1964) ; Christmas v. Bourd of Education
of Hartford County, Maryland, 231 F. Supp. 331 (D.C., DM, 1964) ; Dowell v.
School Board of Oklahoma City, Okla., supra; Bell v. School Board of City of
Staunton, Va., supra; and Kier v. School Bonrd of County of Augusta, supra.
In the Oklahoma City case the court said (at 978) :

*. . . where the cessation of assignment and transfer policies hased solely
on race is insufficient to bring about more than token change in the segre-
gated system, the Board must devise affirmative action reasonably purposed
to effectuate the desegregation goal. This is not new law.”

Recently the Court of Appeals for the Fifth Circuit stated that it is “essential
that the plan provide an adequate start toward eliminaion of race as a basis
for the employment and allocation of teachers, administrators and other per-
sounel.” Singleton v. Jackson Municipal Separate School District (Jan. 26,
1966), supra, note 3.

In Bradley v. School Board, City of Richmond, supra. note 4, the United
States Supreme Court vacated a lower court's order, saying, “There is no merit
to the suggestion that the relation between faculty allocation on an alleged
racial basis and the adequacy of the desegregation plans is entirely speculative.”

The fact that schools remain identifiable as intended for Negro students be-
cause of the staffing pattern and the further fact that there is not effective
desegregation in the actual operation of the free choice plan, provide a reason-
able justification for the Commissioner to hold that the objectives of title VI
and the Regulation cannot be achieved unless the racial identification of the
schools is removed.

The importance of prompt steps to wipe out such identifieation is under-
scored by the difficulty of having a choice period or of otherwise reassigning
children after the school year has commenced. The relatively short period
which intervenes between the choice period and the time when final plans should
be made for the operation of schools for the coming vear, argues for more
prompt action than complicated factual evaluations permit. Staff reassign-
ment to remove the identifiability of schools on a racial basis should not be
foreclosed even if the school system should assert that other steps might secure
results. In fact, if the school system knew of actions which could have been
taken to secure better results, it should already have taken them.

It should be recognized that changes required in a plan including those ad-
dressed to the removal of the identifiability of schools on a racial basis, would
not always substantially affect assignments for the school year for which the
poor performance is indicated. The objective of a desegregation plan is the
total elimination of the dual school system, however, and the test of performance
is significant, not only as measuring what will happen in 1966-7, but also as
a gauge of progress toward the final objective. If less than the expected showing
is made for the coming school year, there is every reason to insist on steps
calculated to speed up the process thereafter, and to set the stage for freer
choices for the succeeding school year.

In expressing the foregoing views, I am cognizant that section 604 of the
Civil Rights Act of 1964, provides that nothing in title VI ‘“shall be construed
to authorize action under this title by any department or agency with respect
to any employment practice of any employer. . . .” That section, in my opinion,
does not preclude the action referred to above.

Even if we assume that the assignment of teachers by the public school system
is an “employment practice”, section 604 does not preclude action hased upon the
need to prevent discrimination against students as beneficiaries of the Federal
aid as distinguished from actions taken for the sole purpose of protecting em-
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plorees as beneficiaries (i.e., their employment being the benefit) from discrimi-
nation with respect to practices applied to them.

This is demonstrated by the express language which makes section 604 in-
applicable “where a primary objective of the Federal financial assistance is to
provide employment.” Moreover, the legislative history indicates that the Con-
gressional concern which led to section 604 related to situations where the em-
ployment could not be identified with possible discrimination against beneficiaries
of the programs receiving Federal financial assistance.’

The principal thrust of title VI is to eliminate discrimination against the
beneficiaries of Federal financial assistance, other than as employees, as set
out in section 601. The Civil Rights Act of 1964 is highly remedial legislation.®
Where provisos and exceptions such as section 604 are susceptible to alterna-
tive constructions. they should be read so as to avoid defeating the primary
purpose of the Act.”

Where, as the decisions cited above indicate, an employment practice operates
not only as a discrimination upon the students on the ground of race, color, or
national origin but also as a restriction upon their exercise of free choice, sec-
tion 604 does not limit the Commissioner’s authority to act as described above
any more than it limits his authority to object to a desegregation plan should
a school adopt an employment practice of denying promotions to teachers who
fail to discourage Negro students from choosing white schools.

It is, therefore, clear that section 604 does not limit the Commissioner’s au-
thority to prevent discrimination against students, even where the diserimina-
tion is a result of staff employment practices.

3. If the Commissioner concludes that further steps would be ineffective
or fail to remedy the defects in the operation of a free choice plan, may be
require that the school system elect a different type of desegregation plan
than free choice?

Under section 80.4(¢), the Commissioner has a responsibilty to require changes
in a desegregation plan if he determines than the plan is not adequate to accom-
plish the purposes of title VI and the Regulation. If he determines that the
cituation in a given school svstem is such that a free choice plan will not be
adequate he has no option but to require, for continued compliance, a type of
plan which he can determine will be adequate.

U.S. SENATE,
Washington, D.C., April 5, 1966.
Hon. Harorp Howe II,
Commissioncr of Education.
Department of Health, Education, and Welfare, Washington, D.C.

Dear Dr. Howe: Enclosed for your consideration is a letter dated April 1.
addressed to me by Mr. Leland Stratton. President of the Board of Education of
the Public Schools in Stuttgart, Arkansas. I have received similar letters from
the School District in Texarkana. Arkansas. and the Board of Education in
Arkansas City. Arkansas. I have also reviewed your reviced statement of
policies for school desegregation plans and the several auxiliary documents
which participating school systems are required to sign, publish, or mail to
families of students in the system.

In order that I mayx respond to these letters. I would appreciate receiving
from you: (1) a diseussion of the ways in which the new guidelines may be
different from the guidelines followed by these school systems in 1965; (2) an
explanation of the reasens for and the authority for these changes: and (3) vour
specific comments upon the numbered assertions contained in the letter addressed

5 (f, Minnrity Report in Fouse Report No. 914, p. 69 (SSth Cong.. 1st Sess)) with 110
Cong. Ree., pp. 6545, 12720, 12714, .

& . . Congre ax well as the two Presidents who recommended the lecislation, clearly
intended to eradieate an nnhappy chapter in onr history.”  Hamm v. Citu of Rock Hill.
aTH UK. 506, 5 (10641 Heait of Atlanta Motel, Inc. v, United Ntates, 79 UK. 241
(1964).  Ree also IHouse Report No. 014, {Sth Cong.. Ist Sess., p. 18 Id.. Part 2. p. 2:
“But this bill ean and will ecommit our Nation to the elimination of many of the worxt
manifestations of racial prejudice.” . )

TV iller v. Roherteon. 266 T.8. 243, 24% (1924 . Cf. Phillips Petrolcum Co. v, Wiseonsin,
247 T.8. 872 (1034) @ Interstate Gas Co. v. Power Commission, 331 U.S. 682, 691 (1947)
T'nited States v. Scherton. 283 TU.S. 518 (19232).  Sfee memorandum. June 10. 1965,
Laurence Davis to General Counsel. “Civil Rights Aet: Dismissal of Negro schoolteachers.”
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to me by Mr. Stratton. Your prompt attention to this request will be appreciated.

Sincerely yours,
J. W. FULBRIGHT.

STUTTGART PUBLIC SCHOOLS,
Stuttgart, Ark., April 1, 1966.
Hon. J. W. FULBRIGHT,
U.S. Senate,
Washington, D.C.

Sir: School administrators and board members are disturbed over the “Re-
vised Statement of Policies for School Desegregation Plans Under Title VI of the
Civil Rights Act of 1964 which has just been handed to us.

1. It changes our plan of desegregation which we accepted last year and which
we have kept in good faith after approval from the Department of Health,
Education and Welfare.

2. The revised orders violate the Civil Rights Act of 1964 in requiring racial
balance in schools and goes much further than Congress intended.

3. The changes demanded have come to us after obligations and contracts
with teachers bave been made and compliance with them will force the adminis-
tration and school board to renege on contracts and commitments already made
to teachers and pupils.

4. The policies force the use of certain language, which is not the will of the
school authorities, in notices to parents and advertisement in the paper and
requires that the school adopt it in toto. When official freedom of expression is
denied, the time is not far away when personal freedom of expression also will
be denied.

5. The time schedule for advertisement and registration of pupils eannot be
met because of the late notice to the schools.

6. The severity of the changes will create antagonism among teachers, pupils,
and patrons and, hence, will cause serious problems in administration of the
schools.

7. Tt destroys all confidence on the part of those who have thus far worke:l
to meet the law with courage and sincerity because we find that we cannot trust
the authorities who approved our original plan.

8. It leaves the feeling that the Civil Rights leaders are using a club to force
their will and show no respect for our rights or opinions. There can be no
enthusiastic attempt on the part of administrators or board members to comply
with such orders and the entire school system will suffer.

9. Tt places financial strain on schools to advertise, send letters, and employ
additional clerical assistance to get letters to patrons.

10. It makes no provision for local traditions and opinions but assumes that
all situations can be handled in the same manner. There are some 130 or more
schools in Arkansas that have none or few negroes while some have as much
as 609% negro.

11. It imposes a tyranny over our schools which affects the lives of all our
people and destroys their faith in our government.

12. We feel that we should be allowed to continue with the three vear plan
which was approved by the Commissioner of Education and which the schools
and its patrons have accepted. Continual and more stringent rezulations will
but lead to resentment and possible rebellion,

We enclose with this letter the following documents :

1. The Form #1-B we are now required to sign for participation in Fed-
eral Funds. The revised statement of policies for school desezregntion plans
of March. 1966. The mandatory texts of notices, letters, and choice forms
prescribed by the Commissioner of Education for uxe with school desegre-
gation plans of March, 1966.

2. Gnide Lines for school desegregation dated March 1. 19G6.

3. Photostatic copy of clipping from Gazette of April 1. 1966.

Last week a team of advizors was sent into the State by the Office of Educa-
tion of the Department of Health, Education and Welfare. This team met with
the School Superintendents and School Board Members from throughout the
State at Little Rock on March 23, 1966. The attitude of this team, to say the
least, was arbitrary on racial balancing, without regard to academic standards
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and qualifications. The team consisted of the following persons from the office
of Dr. David Seeley, U.S. Office of Education :

Mr. John Hope

Mr. John Hodgx=on

Miss Caren Kareger

Our purpose in writing you and telephoning you as we have is with the hope
that we can stir the Arkansas Delegation in Congress to do whatever it can
to persuade the Department of Health, Education and Welfare to modify its
policies so as to permit us to work out our desegregation problems within the
three years set by that Department without annual or more frequent depart-
mental interference of the type displayed in these new regulations.

The Civil Rights people have been pouring the pressure on the Department.
These rezulations under the guise of “Guidelines” are a result of that pressure.
It ix high time organized pressure from the opposite direction be applied to
thix department. We may be uninformed, but we feel that no organized pres-
sure has yet developed in Congress (and that is where it should come from
since this is a usurpation of Congressional authority even more so than of ours)
to counteract the pressures brought by the radical Civil Rights people.

We are asking that the Arkansas Delegation in Congress, if necessary, assume
leadership and initiative in developing a movement on the Congressional level
directed at the Office of Commissioner of Education to keep its regulations
within bonds.

May we enlist your leadership and assistance in this effort? We make this
rennest notwithstanding we may vote to file a compliance report under the new
“(inidelines”. Our acceptance will in no manner right the wrongs created by
these regulations.

We renlize that the Department may seek to deny this district Federal Funds
and may seek to impose other sanctions against us for this expression of opinion.
We feel so strongly about the issue that we are willing to take that risk.

Very truly yours,
LELAND STRATTON.

MAY 24, 1966.
Hon. J. W. FULBRIGHT,
7".8. Senate,
Washington, D.C.

DiAr SENATOR FULBRIGHT: This is in response to your letters of April 5 and
26 rogarding the 1966 school desegregation guidelines and Title VI of the Civil
Rights Act of 1964. In your first letter you sent on to us a letter to you from
Mr. T.eland Stratton, President of the Board of Education in Stuttgart, Arkansas,
and requested that I (1) discuss the differences between the 1965 and 1966
school desegregation guidelines: (2) explain the reasons and authority for the
changes: and (3) comment specifically upon the numbered assertions in Mr.
Stratton's letter. In the second letter you stated that Arkansas has made a
conseientions start in the desegregation of its schools, pointed out that elected
<chool officials have to he able to lead their constituents if desegregation is to
be orderly. and expressed the hope that I could assure you that in the ad-
ministration of the guidelines. due regard will be paid to the differences among
the various school districts of Arkansas.

T helieve that Secretary Gardner’s letter of April 9 provided at least a partial
answer to vour questions, but because of the breadth and importance of the
issnes raised in your letter. a more detailed answer to your questions seems
desirable. Because vour second request raises legal questions. T asked my staff
to prepare a special memorandum on the authority for the guidelines, and in
partienlar on the provisions respecting faculty desegregation and the effective-
ness of free choice plans, both of which are matters of much concern to school
afficiale affected. A copy of this memorandum and other materials which I
beliove will ive useful hackground information are enclosed.

Afneh of the concern ahout the 1966 guidelines, arises from a helief held by
kev provicions mentioned above in particular, arises from a belief held by
many that it iz constitntional to maintain a system of separate schools for
Neero and white ehildren, with senarate Negro and white faculties, as long
as any Neero child who so wishes may attend a white school. As youn know,
of conrse, this helief is erroneons, The decisions of the Supreme Court and the
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lower Federal courts discussed in the enclosed memorandum make it clear that
the maintenance of a dual system of schools for children of different races is
unconstitutional, and that it is the duty of local school officials to establish a
single system of schools for all children, white and Negro. The decisions also
make it clear that desegregation necessarily includes taculty desegregation and
that delay in desegregating schools is no longer tolerable.

As your second letter points out, Arkansas has made a start in the desegrega-
tion of its schools. Last fall, some school systems in Arkansas completely de-
segregated their schools and most others started desegregation in accordance
with the 1965 guideline. Most of these school systems agreed to assign students
to particular schools on the basis of the choices made by pupils’ parents. Most
districts agreed to start faculty desegregation by holding joint faculty meetings
and in-service training programs on a desegregated basis. Working under the
1965 guidelines, many school systems made significant progress. In these sys-
tems, a significant proportion of Negro children entered desegregated schools and
school officials made preparations for teacher desegregation. But other school
systems made less progress, and some made no progress at all.

In some instances, progress was thwarted by the attitude of school personnel,
both Negro and white, who made it clear that Negro children should choose to
stay in “their” Negro schools. In other instances Negroes believed that if they
chose white schools for their children, they would incur the displeasure of the
white community, and perhaps suffer economic injury. Such beliefs may, in
many cases, be incorrect, but they are nevertheless very real to the Negro parents
who hold them. Even in communities where desegregation is well accepted,
Negroes who have been taught all their lives that Negro children belong in “their”
Negro schools are reluctant to send their children “over there to the other
school.” It has been our experience that problems such as these can be over-
come only by extensive preparatory work in the Negro and white communities.
‘When such work has not been done, there has been little progress.

But whatever the problems encountered by the school systems which have made
little or no progress, the law is clear—school systems with a dual school strue-
ture must proceed expeditiously in converting to a single, unsegregated school
system. This is a local responsibility. Hence, the 1966 guidelines reflect the
expectation, supported by the law, that school systems in carrying out their re-
sponsibility to desegregate their schools will be able to progress significantly fur-
ther in the 1966-67 school year than they did in 1965-66. The differences be-
tween the 1965 and the 1966 guidelines are not differences in principle. They
differ only in placing more emphasis on performance, requiring that progress be
made in 1966-67 beyond what was achieved in 1965-66, when schools were start-
ing desegregation.

Of the specific differences between the 1965 and 1966 guidelines, perhaps the
most important concern teacher desegregation. But first of all. it is important to
not that the 1965 guidelines also required that “all desegregation plans shall pro-
vide for the desegregation of faculty and staff” and that steps shall bhe taken to
eliminate past segregated assignments. The impression that the faculty de-
segregation requirements are new arises from the fact that school distriets be-
ginning desegregation were permitted, during the first year. to prepare their staff
for desegregation by joint faculty meetings and in-service training programs
(Section V-E—4 of the 1963 guidelines. The 1966 guidelines define the objective of
faculty desegregation in greater detail than did the 1965 guidelines. The pattern
of teacher assignments to schools “may not be such that schools ave identifiable
as intended for students of a particular race.” Moreover. the 1966 guidelines in-
dicate that there must be actual progress in teacher desegregation. “Staff de-
segration for the 1966-67 school year must include significant progress beyvond
what was accomplished for the 1965-66 school year in the desegregation of teach-
ers assigned to schools on a regular full-time basis.” The guidelines give several
examples of what school systems might do in 1966-67 for staff desegregation.
One example is “some desegregation of professional staff in each school.” There
is. however. no requirement that there he any particular pattern or proportion
of staff desegregation. FEach district is free to proceed as hest suite its sitnation,
as long as the progress is real. The enclosed memorandum shows that the staff
desegregation provisions are in accord with the decisions of the Federal courts.

Another important difference between the 1963 and 1966 guidelines appears in
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the section concerning the acceptability of free choice plans. Last year the guide-
lines provided (Section V-D) that:

The responsibility to eliminate segregation rests with school authorities
and is not satisfied by rules and practices which shift the burden of removing
discrimination to the class or classes of persons previously discriminated
against. Desegregation of a school system may, however, be initiated by a
“free choice” plan [that assigns pupils in accordance with the standards of
the 1965 guidelines.]

The 1966 guidelines continue to accept free choice as a means of undertaking
desegregation (Section 181.11). But the 1966 guidelines place greater emphasis
on the responsibility of school officials to obtain community support so that their
free choice plans will be an effective means of desegregation (Section 181.54).
They provide that if the choices made will lead to only a small degree of desegre-
gation in 1966-67, usually the second vear of desegregation, the U.S. Commis-
sioner of Education may review the plan to determine whether it is an effective
means of meeting the school system’s obilgation to desegregate. On the basis of
all the information gathered in such a review, the Commissioner may take up
with the school system further steps that it should take in order that there will
be reasonable progress in 1966-67 toward establixhing a single desegregated sys-
tem of schools. In order to give school officials a guide to the standards the Com-
missioner would use in scheduling plans for review, the section states, in percent-
age terms. the performance that would normally be expected in several situations.
Here again, this section reflects the expectation that where local officials imple-
ment their plans responsibly. reasonable progress will be made in desegregating
schools, but does not set down any rigid requirements of what that progress must
be. Each school system's situation will be reviewed according to the facts applic-
able to it. These guideline provisions, as the enclosed memorandum shows, are in
accordance with the court decisions that school systems must move forward in
desegregation.

The 1966 guidelines contain several provisions which were not in the 1965
guidelinex. For example, Section 181.42 provides that a high school student’s
own choice of school will be binding if his parents do not choose a different school
within the choice period. This provision should make free choice plans a more
effective means of carrying out the responsibility to establish a single system of
schools. There are cases where parents are reluctant to choose a desegregated
school for their children but may not object if the child makes his own choice
of a desegregated school. In February and March, a Federal district court in
Alabama included a similar provision in several court ordered plans.

Section 181.14 provides that a student attending school on a desegregated basis
for the first time may not be disqualified from athletics and other activities be-
cause he is a transfer student. He may, of course, be disqualified for some other
reason, such as failing grades at his previous school. In many school systems,
students who rransfer voluntarily are subjcct to a one year waiting period before
they can play football. but students who are transferred by school authorities in,
for example, a school consolidation. are under no such a limitation. Because
changes in assignment under a free choice plan are made primarily to satisfy the
obligation of the school system to desegregate its schools, rather than because of
the transfer desires of the student. such transfers should be treated in the same
manner as any other officially arranged transfer. In any case, a waiting period
would discourage students under a free choice plan from changing schools and
would make free choice plans less effective. This provision is supported by the
Oklahoma City school desegregation decision handed down last September, which
provided that each student transferring under that desegregation plan

shall have all the rights of the school [to which he transfers] academic pro-
erams, and athletic programs notwithstanding any rules to the contrary,
inasmuch as the law of desegregation supersedes any rules requiring
residence and time.

Section 181.153 provides that if the facilities at a school established and still
maintained for students of a particular race are inferior to those generally avail-
able in the school system, the school should be closed and the students assigned
to other schools. We have found that in 1966 there are places in the United
States where Negro students are still segregated in one and two rooms schools,
with little heat and no running water, while white children living in the same
locality attend modern brick schools equipped with the latest teaching aids.
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Such Negro schools do not even meet the “separate but equal” standard developed
in the years following Plessy v. Ferguson, 163 U.S. 537 (1896). The reason and
authority for this provision are obvious. In the Lowndes, Bullock, Macon and
Montgomery County, Alabama school desegregation cases decided in February
and March. 1966 the U.S. District Court ordered the closing of 63 such small,
inadequate schools.

A final difference between the 1965 and 1966 guidelines is found in the various
forms issued with the 1966 guidelines. The 1965 guidelines described in general
terms the contents of the notices school systems with free choice plans would
use to inform parents of their opportunity to exercise a choice of school. Each
school was expected to write its own notices and include them with the plan sent
to the Commissioner. Because a great many of these notices were inadequate for
their purpose, much time had to be spent last summer in helping to prepare
proper notices for many individual plans. The acceptance and implementation
of plans for the 1965-66 school year was delayed, and so was the assignment of
students to schools. As the result of this experience, it seemed desirable to issue
with the 1966 guidelines appropriate texts for school officials to use in their
notices, even though not everyone would agree with any particular wording,

There are, of course, other differences between the 1965 and 1966 guidelines,
but because they do not seem to be controversial, there is no need to labor them
here.

With regard to Mr. Stratton’s twelve assertions, I will quote them in groups
and follow with my comment.

1. It changes our plan of desegregation which we accepted last year and
which we have kept in good faith after approval from the Department of
Health, Education, and Welfare.

7. It destroys all confidence on the part of those who have thus far worked
to meet the law with courage and sincerity because we find that we cannot
trust the authorities who approved our original plan.

12. We feel that we should be allowed to continue with the three year
plan which was approved by the Commissioner of Education and which the
schools and its patrons have accepted. Continual and more stringent regu-
lations will but lead to resentment and possible rebellion.

Comment. The 1965 guidelines and the letter accepting this school distriet’s
plan stated plainly that changes in the guidelines and the district’s plan might be
necessary from time to time. But no changes of substance in this distriet’s
plan are required by the 1966 guidelines, if the plan is an effective means of
desegregation in the district.  The plan in this particular case provided for the
desegregation of 8 grades in 1966-67 and 12 grades in 1967-6%. There is no
requirement in the new zuidelines that this time schedule be changed. In accord-
ance with the 1965 guidelines the plan provides for joint faculty meetings and
in-service training programs as “a first step toward integration of faculty.”
The 1966 guidelines require that a second step be taken in 1966-67. Apart from
the expectation that this school system make further progress under its plan in
1966-67 toward the desegregation of its students and teachers, the only changes
to its plan required by the 1966 guidelines relate to matters of procedure and
form. such as the uniform texts of the letters and notices, the reason for which
was explained ahove.

With regard to the possibility of “rebellion,” T have commented below in con-
niection with item 6.

2. The revized orders violate the Civil Rights Act of 1964 in requiring racial
balance in schools and goes much further than Congress intended.

Comnient. The concern here arixes from the percentages in $§1R1.34. These
percentages have been misinterpreted by some as requiring “racial balance.” or
a particular percentacze of Negro children in schools with white children. As I
stated in the discussion of § 1854 above. the percentages are in the guidelines
to give school officials some guidance as to a reasonable degree of progress that
might normally be expected under free choice plans. Depending on the cir-
cumstances, failure to make the indicated progress might. or might not. mean that
school officials should take further steps or change their plan so that there will
be progress. The guidelines do require that reasonable progress he made. but
nowhere do they require that there he any particular proportion of Negroes and
whites in any particular schoel. The “correction of racial imbalance’ ’is a phrase
referrinz to the busing of children from neighborhood schools which have not
been officially segregated, but which, because of residential patterns. are “racially
imbalanced.” The guidelines do not deal with this situation at all.
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_3. The changes demanded have come to us after obligations and contracts
with teachers have been made and compliance with them will force the ad-
ministration and school board to renege on contracts and eommitments
alreaidy made to teachers and pupils.

- Comment: 1 regret that it was not possible to issue the guidelines until March
i It appeared desirable, however, to consult a great many persons within and
without the _Government. including many State and local school officials, during
the DIreparation of the guidelines. Arranging the consultations and making use
of the advice given us took longer than was anticipated. Nevertheless, the fact
th{xt the guidelines were under revision was widely reported in the press, and
chief State school officers were kept informed. The provisions of last year’s
guidelines and our statements while the guidelines were under revision were
such that responsible school officials should have been preparing for further
progress in teacher desegregation next fall.

4. The policies force the use of certain language, which is not the will
of the school authorities, in notices to parents and advertisement in the
paper and requires that the school adopt it in toto. When official freedom
of expression is denied, the time is not far away when personal freedom of
expression also will be denied.

Comment: As I explained above, our experience last summer demonstrated
the advantages both to local school officials and to the Office of Education of
providing acceptable notices and forms ahead of time and on a uniform basis.

5. The time schedule for advertisement and registration of pupils cannot
be met because of the late notice to the schools.

Comment: The choice period required by the guidelines could start as late
as April 1. 25 days after the guidelines were issued. Section 181.62 states that
if 2 required procedure is not feasible, the Commissioner may accept an alterna-
tive if he determines it will accomplish the same purpose. ILate starts have been
permitted when there is a good reason for them.

6. The severity of the changes will create antagonism among teachers,
pupils. and patrons and, hence, will cause serious problems in administra-
tion of the schools.

8. It leaves the feeling that the Civil Rights leaders are using a club to
force their will and show no respect for our rights or opinions. There can
be no enthusiastic attempt on the part of administrators or board members
to comply with such orders and the entire school system will suffer.

10. It makes no provision for local traditions and opinions but assumes
that all situations can be handled in the same manner. There are some 150
or more schools in Arkansas that have none or few Negroes while some
have as much as 609 Negro.

11. It imposes a tyranny over our schools which affects the lives of all our
people and destroys their faith in our government.

Comment: 1 am, of course, well aware that there are those who doubt the
wizdom of the school desegregation decisions, and the Civil Rights Act of 1964.
I am also aware, that in some places, providing leadership so that pupils,
parents, teachers and the community will accept desegregation is a most diffi-
cult task. But, as the enclosed memorandum points out, it is the law that
desegregation must proceed expeditiously. Furthermore, it has been our experi-
ence that attitudes often change faster than would appear possible beforehand,
and that with determined and resourceful leadership, school systems can make
significant changes in a short period of time, to the benefit of all concerned.
The guidelines provide for flexibility and by no means require precipitous
change where local conditions require otherwise, Where local officials assume
responsibility locally to bring about the change in a planned and orderly fashion
there has seldom been trouble. The complaints of Federal interference and pre-
dictions of disorder usually come from communities that have not assumed local
responsibility for desegregation.

Needless to «ay. to the extent of our resources, we will work with school
officials to help make desegregation a success. I believe most school officials
are aware that under Title IV of the Civil Rights Act of 1964, the Office of Educa-
tion has consultants available who can provide school officials with on the spot
advice about desegregation. It can also arrange for institutes and in-service
training programs which will help school personnel deal effectively with the
problems of desegregation. We have found that these programs can be very
useful in overcoming the problems to which Mr. Stratton refers.
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9. It places financial strain on schools to advertise, send letters, and
employ additional clerical assistance to get letters to patrons.

Comment: We are aware that the cost of printing, and sending out notices has
to be met from lean budgets. But if a desegregation plan is to be effective it
is essential that parents be given direct and individual notice of the plan and
how it affects them. Furthermore, it should be noted that far more than the
cost of the one mailing is still being spent, even today, on bussing and other
arrangements made to preserve segregation.

In closing, I can assure you that there will be no doubt of the compliance
with Title VI of Arkansas school systems which are proceeding with reasonable
speed to establish a single system of schools. We will have to work closely
with those districts which are making less progress and we will, of course, take
into account their particular problems. If there is any assistance we can give

to vou and your staff in working with such school distriets I hope you will
call upon us.

Sincerely,

HaroLp Howke II,
U.S. Commissioner of Education.

April 25, 1966.

To: Chief State School Officers.

From : Harold Howe II, U.S. Commissioner of Education.

Subject: Special Civil Rights Compliance Problems in Summer Programs
under Title I of the Elementary and Secondary Education Act.

All school districts operating suminer preschool and other summer programs
should be reminded that all such programs must be operated on a nondiscrimina-
tory basis. School districts operating under desegregation plans should refer
to §181.14(b) (4) of the revised desegregation Guidelines which provides that:

All special educational programs, such as preschool, summer school and
adult education, and any educational program newly instituted, must be
conducted without segregation or any other form of discrimination. Free
choice desegregation procedures normally cannot he applied to such pro-
grams.

For those school districts working under school desegregation plans for their
regular school program, summer projects provide an opportunity for helping
the community with the transition and helping the staff prepare for faculty
desegregation during the coming school year. The way in which summer pro-
grams are used for this purpose can demonstrate the good faith of a school
district in carrying out its desegregation plan.

Summer projects approved under Title I by the State educational agency
either before or after the issuance of the revised desegrezation Guidelines are
subject to the same nondiscrimination requirements, Your agency must make
special efforts to make sure that such projects are not begun on a segregated
basis. in order to avoid the possible necessity of discontinuing or reorganizing
the project after it has begun.

If a school district plans to conduct the same or similar activities at more
than one location an evaluation must be made to determine whether this separa-
tion is justified on some basis other than the maintenance of segrezation.

In making this evaluation the State educational agency should consider the
racial composition of the teaching staff, whether the school at each location is
thought of by the public as being for white or Negro children and whether
the activities could be conducted at one location where menmbhers of hoth races
would feel free to attend. . .

Another way of stating these requirements is that summer projects under
Title I of P.L. 89-10 and Head Start programs under OEO will operate along
parallel lines with respect to civil rights compliance. )

While an area for a summer project may need to be selected on the ba:51s of
the number of children from low-income families currem;ly attending a particular
school, all of the children residing in the area surroqndmg that. school shogld be
considered for participation in the project according to their needs without
regard to race, color, or national origin. Such a prOcht norma}lly should not be
conducted at a school identified as a Negro school if therg} is another school
not so identified within the project area or reasonal?ly plose to it. )

It should be emphasized that the foregoing principles apply to the selection
of school facilities, children, and staff for preschool projects.
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The State educational agency should attempt to secure a proper revision of
any summer project that is likely to be operated on a discriminatory basis.
Failing that, it is the responsibility of the State agency to notify the Commis-
sioner of Education in order that he may determine the action to be taken under
Title VI of the Civil Rights Act.

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
July 1, 1966.
MEMORANDUM
To: Chief State School Officers.
From: Harold Howe 11, U.S. Commissioner of Education.
Subject: Responsibilities of State Education Agencies in Assuring Compliance
for State Approved Projects.

Recently a number of State departments of education have raised questions
concerning their responsibility for assuring compliance with the nondiscrimina-
tion requirements of the Civil Rights Act of 1964. Several State systems have
objected that their agencies are not enforcement agencies and have no respon-
sibility to assure that federally assisted programs funded through their agency
are in compliance with the Act.

I feel that it isx most important that State agencies be reminded of their
responsibilities in this area. The intent of Congress in enacting Title VI was
that no further Federal assistance should be provided for programs in which
there is discrimination on the basis of race, color, or national origin. Since, in
many Federal education programs, the Congress has also prescribed that much
of the educational leadership and administrative responsibility for the program
shall be borne by the State departments of education, it is evident that State
educational agencies have an important responsibility for carrying out the non-
discrimination policies now written into all of these programs.

Each State educational agency has filed with the Office of Education a State-
ment of Compliance giving its assurance that it will fulfill these responsibilities
as a condition for the receipt of Federal financial assistance through the Office
of Education and outlining the methods of administration to be used by the State
department of education in carrying them out. Each agency has set out, among
other things, the methods it will use to “Review periodically the practices of the
State agency, school districts, and other agencies participating in these programs,
to ascertain and assure that these practices are in conformity with the Regula-
tion and the Statement of Compliance.” The instructions accompanying the
Statement of Compliance forms, issued December 1964, stated that “While it
is recognized that some discriminatory practices may occur in school districts
and other agencies which are not within the control of the State agency, the
methods of administration must describe the efforts that the State agency will
make to effect compliance (such as advice and consultation), and must provide
that where such efforts fail, the U.S. Commissioner of Education will be so
advized.” Such methods must also provide for the evaluation of compliance,
for taking timely action to correct discriminatory practices found to exist, and
for keeping the Office of Education informed regarding the disposition of com-
plaints.

I’ailure of the States to carry out these responsibilities vinlates the intention
of Congress to maintain the decentralization of educational responsibility in the
States and local school districts. It invites Federal action where it may not be
needed. It furthermore constitutes a violation of Title VI of the Civil Rights
Act which could jeopardize the continued participation of the entire State in
federally assisted programs.

The recent examplex which have given rise to these questions of State responsi-
bility have come up under the summer programs financed through Title I of the
Llmentary and Secondary Education Act. My memorandum of April 23 called
attention to the importance of State educational agencies reviewing summer
projects to make sure that they would be operated on a nondiscriminatory basis.
Some State departments of education have informed local school distriets of the
April 25 memorandum and have undertaken to review all projects to assure
compliance. Others have not done s<o. We are now receiving complaints of
segregated summer programs conducted in violation of Title VI. There is par-
ticular concern about those school districts which have purposely switched the
funding of their suner preschool programs from the Office of Economic Oppor-
tunity to the Elementary and Secondary Act in the hope of avoiding the non-
discrimination requirenient.
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We are now planning visits to some of these programs to review these charges.
I hope that if any such visit is required in your State you will assign a staff
member to work with our staff in remedying any noncompliance. If we cannot
count upon State agency responsibility in this matter we will have to review the
status of compliance of the State educational agency with its Statement of
Compliance.

I am sorry to say that we have heard of some instances in which local school
districts have canceled their summer programs rather than comply with the
nondiscrimination requirements. I hope that the strongest leadership can be
exercised from the State level to prevent local school districts from taking such
action. Already we have received strong pleas from local groups for the Federal
Government to finance directly programs to help disadvantaged youngsters where
local school authorities have abdicated their responsibility for using the avail-
able funds for the purpose intended by the Congress. I am sure you feel that
direct Federal funding or operation of such programs is not desired by most
people, but you should recognize that failure of local school districts to take
responsible action will certainly increase the pressure for such an alternative.

DEPARTMENT OF HEALTII, EDUCATION, AND WELFARE,
OFFICE OF EprcarIioxN,
Washington, D.C., August 9, 1966.
Hon. AUSTIN R. MErapows,
Superintendent of Education,
State Department of Education,
Montgomery, Ala.

DEAR SUPERINTENDENT MEApows: Each day we are faced with more evidence
that children from poor homes and from our racial minorities are being doomed
to continued poverty and educational deprivation. As you no doubt know from
your own personal and professional experience, schools transmit a c¢limate of
expectation and self-esteem to students through their enrollement mix and in-
stitutional traditions. The child's perception of his school's place in the edu-
cational and community structure apparently contributes to his relationship to
school and society. There is a general tendency for children to shape their
lives after the models visible in their environment. Attendance at a school
which reflects economic and racial segregation is much more than an academic
experience related to the traditional acquisition of knowledge and skills—it
helps to establish low expectations for the future.

A recent study., Equality of Educational Opportunity. casts new light on
the educational problems of poor children and on the inequities of segregated
education. T enclose a copy. I would like to mention also that some people
have seen Title I of the Elementary and Secondary Education Act as allowing
the continuance of concentrations of poor and segregated children. I do not
believe this is true, and I am sending you this letter to suggest ways to prevent
the development of such a problem.

Title I of the Elementary and Secondary Education Education Act of 1963
(ESEA), was designed by Congress to meet the needs of educationally deprived
children who live in attendance areas where there are “high concentrations of
children from low-income families.” Many of these areas are actually segre-
gated housing areas and the children suffer both from impoverished home back-
grounds and from isolation from the community at large. If they are to break
away from poverty they must overcome their educational deficiencies and de-
velop the social skills they need in order to function effectively in the larger
community. A Title I program that does not consider these objectives probably
deserves significant reconsideration.

As in all Title I programs. the programs in segregated areas should be de-
vised =0 as to concentrate the expenditure of Title I funds to a sufficient degree
to bring about significant improvements in the behavior of the most educationally
deprived children. It is not necessary. however, that the children selected for
participation in Title I activities receive these services in schools in the low-
income areas in which they reside. The development of special educational
assistance for them at locations outside their immediate attendance areas is
encouraged provided such assistance is specifically designed to meet their special
ceducational needs and the location offers special advantages, such as oppor-
tunities for learning in a widely representative social environment,

When such efforts are made we would also invite applicants to include a
limited number of children from the area where special Title I assistance is
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to he located and to select such children on the hasis of their needs for the
same type of assistance. In some cases, this type of arrangement may require
the development of cooperative projects between districts.

Applicants should not reasonably expect, however, to be able to provide effec-
tive specinl assistance for a child in the “most educationally deprived” cate-
gory merely by transporting him to another school. The child will need other
special assistance. and the Title T project should seek to provide for it.

The arrangements for activities and services to be provided under Title I
have been delegated to local educational agencies. You are closer to many of
the problems than we in Washington, and can work more immediately to make
our schools a training ground for leaders and citizens in a free and open so-
ciety. Mayv T suggest, however. that your office. which is charged with the re-
sponsibility and has the authority to determine whether a local project is ap-
provable, exercise leadship in the development of effective programs for educa-
tionally deprived children living in low-income areas characterized by
segreantion.

Sincerely yours.
HaroLp Howe IT,
T".8. Commissioner of Education.

Avcust 17, 1966.
To : State Title T Coordinators, ESEA.
From : John F. Hughes, Director. Division of Compensatory Education.
Subject : Distingnishing “new” and “continuing” activities for Title T applicant’s
whose funds have bheen deferred pending compliance with Civil Rights
Guidelines.

Your office may approve applications from local eduecational agencies with
approved desegregation plans provided (a) that such plans have been amended
by filing of a form HEW 441-B. and (h) that the State educational agency has
not been notified to defer any grants for “new” programs pending the resolution
of certain civil rights compliance questions. If a local educational agency has
not filed an HEW 441-B or if your agency has heen notifled to defer anv com-
mitments of Federal funds or for new activities then only “continuing” Title T
activities may be approved as long as the applicant remains in a deferral status.

For purposes of identifying proposals for “continuing” Title I projects the
following definition should be applied :

A proposal for a “continuing” activity is one which would extend a 1965-1966
Title T project activity into FY 1966-19687 and would attempt to achieve simi-
lar objectives through similar means (same categories of personnel, equipment,
and facilities) without any increase in the size and scope of that activity. The
activity, if it is to be classified as “continuing.” may not serve substantially
more children nor involve the employment of more staff personnel than were
actually served and employed the previous year.

You should defer any proposed increase in the scope of such an activity
until the applicant’s compliance has been assured and grant final approval as
a “continuing” activity only to that portion of the applicant’s proposal which
is within the scope of last year’s activity. All other activities, including con-
struction and purchases of equipment and textbooks. are classified as ‘“‘new”
activities and may not he considered for approval until the applicant’s com-
pliance has heen assured.

Your office should not approve a 1966-1967 project proposal. however, merely
hecause it would continue a 1965-1966 project activity. Each such proposal
should be approved only after a review of all available pertinent information
including evaluative information available on the previous year’s project to
determine whether the current project is likely to be successful in meeting the
needs of educationally disadvantaged children and is otherwise approvable under
Title I.

MEMORANDUM
NoOVEMEBER 29, 1966.

To: The Secretary.
From : Alanson W. Willcox, General Counsel.
Subject : Review of Legal Authority for the 1966 School Desegregation Guide-
lines.
Pursuant to your recent request, I have reviewed the legal authority for the
Revised Statement of Policies for School Desegregation Plans (the “Guide-
lines”) and my earlier advice to you concerning the legal authority for it.
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I have completed this review, and I unhesitantly reaffirm my advice that
the 1966 Guidelines are fully consistent with and supported by Title VI of the
Civil Rights Act of 1964 and the decixions of Federal courts.

In addition to the analysis of court decisions in my memorandum of March 7.
1966, to Commissioner Howe, the pertinent decisions are discussed in a state-
ment entitled “Authority for the 1966 School Desegregution Guidelines.” That
statement served as an attachment to a letter of May 24, 1966, from Comimis-
sioner Howe to Senator Fulbright. More recently the Courts of Appeals for
the Fourth and Fifth Circuits have handed down decisions in Wheeler v. Durham
City Board of Education (No. 10,460, C.A. 4th, July 5, 1966) and Davis v. Board
of School Commissioners of Mobile County (No. 22,759, C.A. 5th, August 16,
1966). These reaflirm principles upon which the Guidelines are based, par-
ticularly the fact that teacher desegregation is an essential part of the desegre-
gation plans. Further, in the Mobile case, the Court pointed out as one of the
principal legal defects in the plan there under review “the fact that even as to
those grades which, under the plan, have actually become ‘desegregated’ there
is no true substance in the alleged desegregation. Less than two-tenths of one
percent of the Negro children in the system are attending white schools.”

The Deputy Attorney General recently submitted to Congressman Howard W.
Smith, Chairman of the House Rules Committee, a letter requested by him re-
garding faculty desegregation. The Chairman had asked whether this Depart-
ment has authority, under title VI of the Civil Rights Act of 1964, to require a
school district maintaining a dual school system to desegregate its faculty as a
necessary part of desegregating its school system. The Department of Justice
responded with a letter dated October 4, 1966, and an attachment citing numerous
judicial decisions in which the courts had required school districts, as a part of
school desegregation plans, to cease hiring and assigning faculty on the basis
of race and in many cases to assign teachers for the express purpose of over-
coming the effects of past discrimination. The letter concluded with the follow-
ing sentence: “For the foregoing reasons we conclude that section 601 [of the
Civil Rights Act of 1964] applies to the desegregation of faculty and staff of
school systems that have been racially segregated, and that section 604 [of the
Civil Rights Act of 1964] does not preclude such application.”

It should be noted, on the other hand, that the Report of the Senate Com-
mittee on Appropriations (pp. 71 and 72, Report No. 1631, 89th Cong., 2d Sess.)
questioned whether the Guidelines are consistent with legislative intent on the
ground that they allegedly require assignment of pupils in order to overcome
racial imbalance. The Committee apparently felt that the definition of “deseg-
regation” in section 401(b) of the Act, and the provision of section 407(a)
which provides that “nothing herein shall empower any court or official to re-
quire the transportation of students to overcome racial imbalance,” were in-
tended to be applicable to actions under title VI and that the Guidelines required
action to overcome such imbalance.

We are satisfied that the Guidelines do not require action “to overcome racial
imbalance.” It should be noted, however, that section 402 specifies that the
definitions it contains are “[a]s used in this title” [IV], and also that title VI
does not contain the defined word ‘‘desegregation” or the word “desegregate.”
It is therefore difficult to conceive of a court holding that, as a legal matter, the
title IV definition is controlling in title VI. Moreover, the context of the quoted
language in section 407 (a) indicates that it concerns only desegregation actions
brought by the Attorney General, and not the refusal or termination of Federal
financial assistance under title VI. The Senate Appropriations Committee
Report, however, is based upon statements made by Senator Humphrey in re-
sponse to questions asked by Senator Byrd of West Virginia.

Some time ago my staff prepared a statement showing that an examination
of the colloquy in context demonstrates that Senator Humphrey was not re-
ferring to requirements applicable to school districts which have been main-
taining dual school structures, but only to what would be imposed in de facto
situations which courts have held not to violate the constitutional rights of
students. In fact, Senator Humphrey emphasized that the provision in question
simply embodied the substance of Bell v. School City of Gary. 324 F. 2d 209
(C.A. 7th, (1963), cert. den. 377 U.S. 924). (110 Cong. Rec. 12715-12717, June 4,
1964)

The Guidelines are consistent with Senator Humphrey’s explanation because
he made clear at that time that the amendment did not prevent action “for the

To-492—67—pt. 2 54
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purpose of preventing denial of equal protection of the laws,” [i.e., a violation
of the children’s rights under the Fourteenth Amendment]. (110 Cong. Rec.
12714, June 4, 1964)

The Guidelines do not require more for the continuance of Federal assistance
than a plan looking toward the elimination of the dual school system as required
by the Fourteenth Amendment. These requirements are discussed in my mem-
orandum of March 7, 1966, and the attachment to Commissioner Howe's letter
of May 24, 1966, to Senator Fulbright.

The performance provisions of which the Senate Appropriation Committee
report is critical do no more than follow constitutional requirements. They
provide that for the school vear 1966—67 a school distriet may comply with
title VI through operation of a choice plan under which schools continue to be
maintained for Negroes. But if in practice such plans are not making progress
toward the elimination of the dual school system, the Commissioner may require
that the school officials take further action to make progress or may require a
different type of plan such as geographic zoning (45 C.F.R. 181.54). Where a
school district assigns children to schools on the basis of non-gerrymandered
geographic zoning. the effectiveness test referred to above does not apply.

Obhviously., a school system which has adopted a free choice desegregation
plan, but which is making little or no progress in the elimination of its dual
school syvstem. is not satisfying its constitutional obligation, as defined by the
decisions of the Federal courts, to desegregate its schools. Just as obviously,
the Commissioner of Education would not be satisfying his obligation under
title VI and the Regulation if he were to determine that such a plan is adequate
to carry out the purposes of title VI.

The percentages stated in the Guidelines do not provide a rigid rule for the
degree of progress required to each school district. They do, however. provide a
guide to the Office of Education in determining whether or not a free choice
plan should be scheduled for review and a guide to the school district as to what,
in general, might be considered reasonable progress. In this same section, there
is an indication of what might be done in the event there is a substantial deviation
from these expectations.

Any school district which believes it is being asked to do more than the law
requires has full recourse to an administrative proceeding and a thirty-day
notification to Congressional committees before a termination of Federal assist-
ance (sec. 602, Civil Rights Act of 1964). Moreover. if it believes the termination
to exceed the Commissioner’s authority under the law, it is entitled to judicial
review as provided in section 603.

In short. the decisions of the Federal courts establish that local school officials
who have in the past maintained separate schools for Negro and white children
are under a constitutional compulsion to provide 2 single desegregated school
system for all children. At no time did the Congress intend in title TV or else-
where in the Civil Rights Act of 1964 that any school child receive less than his
full measure of constitutional protection. The responsibility which school offi-
cials who are desegregating their school systems voluntarily must assume in
order to qualify for Federal assistance may not, if the purposes of title VI are
to he carried out, be any less than the responsibilities imposed on schonl officials
by the courts in recent school desegregation decisions. The Guidelines were
issued to inform school officials of what those responsibilities are and are in
aceord with those decisions. If school systems assuming a lesser degree of
responsibility were permitted to receive Tederal assistance, the purposes of

title VI would be thwarted.

THE SECRETARY OoF HEALTH, EDUCATION., AND WELFARF.
Washington.

HoxorABLE CARL HAYDEN,
Chairman, Senate Appropriations Committee,
Washington, D.C.

Drar Mg CHATRMAN: In the Committee on Appropriations Report No. 1631,
dated September 22, 1966. the Committee recommended that I reexamine the
1066 Statement of Policies for School Desegregation to see whether they con-
formed with the intent of Title VI of the Civil Rights Act of 1964.

1 wish to report that the legality of the policies has again been carefully re-
viewed both by our own General Counsel and the Acting Attorney General. This
review has included both the legislative history of the Civil Rights Act of 1964
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and the recent decisions of the courts. It is the considered judgment of both
these officers that the original legal opinions on the policies continue to be valid
and that the policies are legal, fair, reasonable and appropriate to carry out the
letter and the spirit of Title VI. I have enclosed a memorandum prepared by
our General Counsel which details the legality of those provisions about which
questions have most frequently been raised. We have also been advised that
the U.S. Court of Appeals for the Fifth Circuit has issued an opinion further
validating the legality of the School Guidelines. You may be sure that we will
continue to develop our policies consistent with the final rulings of the courts.

Last year we learned that the publication of the school desegregation policies
late in the school year placed a heavy burden on school systems. This year, we
have therefore determined to make no significant changes in the desegregation
policies issued in March 1966 and to distribute them at this time to the schools.
Immediate distribution assures that school systems will have the necessary time
for appropriate planning which will insure continued progress in this area.

I have also examined and reviewed complaints which go to the manner in
which the guidelines have been interpreted and administered by Office of Educa-
tion staff. I am convinced that most of the complaints originated because of
disagreement with the Department’s policy rather than because of failure to
carry out these policies properly. Nevertheless, I have asked Commissioner
Howe to examine with care the instances in which these complaints occurred
and to correct administrative procedures where such action is warranted.

Sincerely,
JoHN W. GARDNER, Secretary.

MEMORANDUM FOR SCHOOL DISTRICTS OPERATING UNDER FREE CHOICE
DESEGREGATION PLANS

We believe it will help school districts this year if they are more fully in-
formed of the procedures the Office of Education will use in reviewing the oper-
ation of “free choice” desegregation plans,

GENERAL PROCEDURE

Each school district with a plan is required to file with the Office of Education
by April 15 a report of its anticipated staff and student assignments for next
fall. School districts using free choice plans should file the report of their
anticipated student assignments within 15 days of the end of the choice period.
As soon as we receive the report we will make a preliminary determination
of the probable compliance status of the district.

Generally speaking those districts operating under free choice plans which
meet the criteria set out below will receive a letter indicating that on the basis
of the progress reported they appear to be in compliance with the Act and will
require no further review this year. If we later receive information indicat-
ing less progress than anticipated or other compliance problems, then a review
which looks at all aspects of the desegregation plan may be necessary.

CRITERIA FOR EXEMPTION FROM REVIEW ON THE BASIS OF SPRING REPORTS

Student desegregation

For progress in student desegregation beyond what has been achieved in
1966-67, the criteria for preliminary review are those already set out in Section
181.54 of the guidelines.

It should be noted that the guideline percentages apply only in cases where
there is a “sizeable percentage of Negro students.” In many districts with a
small percentage (e.g., less than 15%-209%) of Negro students more substan-
tial progress in eliminating the dual system than that indicated in Section
181.54 would be expected.

Staff desegregation

Last year school districts requesting a rough guide to expected progress were
told that the equivalent of one classroom teacher assigned on a desegregated
basis in each school normally would be adequate evidence of a sufficient start
on staff desegregation. so that no review would be required. For the coming
school year double that degree of progress and staff desegregation in both form-
erly white and Negro schools would be expected to assure that a plan is oper-
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ating effectively. It should be recognized, again, that this can only be a very
roush measure. For instance, in districts with a few large schools more progress
would be expected, and in districts with a great many small schools less might
be expected.

Other factors

Other factors that will be considered in making preliminary reviews include:
existence of complaints affecting free operation of the plan, existence of small,
inadequate segregated schools and other evidence of unequal programs, evi-
dence of building programs which would perpetuate the dual system, and dis-
¢riminatory transfers in or out of he districts. Factors which might indicate
adequate progress despite failure to meet the student and staff criteria above
might include such consideration as the special difficulties presented in school
districts where there is a very high percentage of Negro enrollment in the
schools (such as 709, or 80% or more).
Districts requiring review

Districts which do not meet the above criteria on the basis of their April
15 reports will be considered to require further review because of probable
ecompliance problems. These will be divided into two groups: (a) those dis-
tricts whose performance falls substantially below the criteria listed above and
(b) those districts coming closer to the above criteria but still requiring review.

Each district in these two groups will be notified of its status, and those in
category (a) above will be visited for a review on a priority basis. Districts
in category (b) will not be visited immediately and should review their own
plans carefully and take every possible step to improve their progress before
school opens in the fall. Review of these districts is likely to fall during the
school yvear. and adjustments to achieve compliance are always more of a prob-
lem while school is in session.

Summer programs

In addition to the operation of their regular desegregation plans, school dis-
tricts should be alert to the requirement that their special summer programs can-
not be operated on a segregated basis. State officials have responsibility for
reviewing carefully the proposals for these programs to make certain that in-
eligible projects are not approved. A bulletin about the requirements for sum-
mer programs is attached.

Harorp Howe 11,
U.8. Commissioner of Education.

\IEMORANDUM FOR CHIEF STATE SCHOOL OFFICERS

CIVIL. RIGHTS COMPLIANCE IN SUMMER PROGRAMS OPERATED UNDER TITLE I OF THE
ELEMENTARY AND SECONDARY EDUCATION ACT OF 1963, AS AMENDED

I want to remind you that procedures instituted in 1966 governing civil rights
compliance in Title I summer programs remain in effect for projects undertaken
by local educational agencies in the summer of 1967. The revised Title VI de-
segregation guidelines. jssued on January 1, 1967. repeat the 1966 provision
(§181.14(b) (4)) :

All special educational programs, such as preschool. summer school and
adult education, and any educational program newly instituted, must be
conducted without segregation or any other form of discrimination. Free
choice desegregation procedures normally may not be applied to such
programs.

More detailed explanation of the responsibilities of State agencies for en-
forcing this provision are contained in my memoranda of April 25, 1966, and
July 1, 1966, on this topic. 1 urge you to review these documents, as they clearly
spell out your responsibilities for assuring that summer programs are operated
in a totally desegregated fashion.

The Office of Education attaches great importance to the effective implementa-
tion of these procedures. I hope you will remind the local educational agencies
in your State of these requirements. In reviewing and approving applications
for summer projects. you are requested to review thoroughly with the applicant
the procedures that it will follow to assure that the program will be fully de-
sezregated. If projects have already been approved, they ghould be reviewed
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again to assure that this requirement is being met. We hope that a careful
review at this time will help avoid the necessity of discontinuing or restructur-
ing a project after it has begun.

Title I staff will visit selected State agencies this spring to review with State
Title I Coordinators the procedures your agency is following. In the meantime,
I hope you will call upon us if we can be of assistance in clarifying any relevant
matters.

HarorLp Howe 11,
U.8. Commissioner of Education.
FEBRUARY 27, 1967.
To: Chief State School Officers, State Title I Coordinators.
From : Harold Howe II, U.S. Commissioner of Education.
Subject: Use of Title I funds in local school districts undergoing desegregation
or in racially segregated attendance areas.

In its report issued on January 31 the National Advisory Council on the Educa-
tion of Disadvantaged Children made the following comment and recommenda-
tion:

“As racial desegregation of schools progresses, reports made to the Council
indicate that insufficient planning results in some impoverish Negro children
being cut off from the benefits of important programs that may exist in their
former segregated schools. . . . A major new area for vigilance and admin-
istrative care is that of insuring that special educational services follow the
eligible child who is transferred under a school desegregation program.”

The purpose of this memorandum is to provide (1) the following statement of
poliey : no child who would otherwise participate in a Title I activity or service
is to be denied such participation because of his exercise of the right to enroll in
another school and (2) guidance for the implementation of this policy.

In this connection your attention is called to my memoranda of April 25, 1966,
on summer programs and of July 1, 1966, on the responsibilities of State educa-
tional agencies for compliance with the Civil Rights Act. Your attention is also
called to my letter to you dated August 9, 1966, concerning the use of Title I funds
for children living in racially segregated attendance areas.

Questions have been raised by Title I Coordinators concerning the location of
Title I services when children are attending schools under a freedom-of-choice,
open enrollment, or other plan designed to bring about desegregation. We realize
that with the implementation of such plans local educational agencies may need
some special guidance in determining the children who will participate in the
Title I program. We axk that you advise all Title I applicants in your State as
follows:

1. The revised Title I regulations differ from the previous regulations in
two important respects regarding project areas:

(a) It is no longer permissible to designate as project areas attend-
ance areas with less than average concentrations of children from low-
income families.

(b) The regulations specifically state that projects shall be located
where the children can best be served.

2. The purpose of the “attendance area” requirement in Title I is to
identify the “target population” from which the children with special needs
are to be selected. The children in the target population include all children
(a) who are attending a particular public school which has a high concen-
tration of children from low-income families (see item 4), (b) who had been
attending that school. or (¢) who would be attending that school if they were
not attending a private school or another publie school under a freedom-of-
choice, open enrollment. or other plan designed to bring about desegregation.

3. Educationally deprived children from this group should be selected for
participation on the basis of the priority of their needs. Appropriate activi-
ties and services designed to meet those needs should be provided at locations
where the children can best be served which, in most cases. are the schools
they now attend.

4. The degree of concentration of children from low-income families for
the purpose of determining eligible attendance areas or “target populations”
may be estimated, if better data are not available. on the basis of the number
or percentage of children from low-income families actually attending each
of the schools being operated by the applicant local educational agency.
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5. The only basis on which Title I services may be offered in schools en-
rolling children most of whom are not in the “target population” (see item
2) is that those services are designed for and will be serving primarily
educationally deprived children selected from that population. Other chil-
dren who have needs which can be met through such a project may par-
ticipate in it but the number of such children must be limited so as not
to dilute the effectiveness of the project for the children for whom it was
designed.

6. The types of services that would be appropriate under these circum-
stances include special health, nutritional and social services; guidance and
counseling ; and remedial programs. In applying such services, consideration
should be given to the special needs of the children in their new school
environment. The types of services that on the surface would not be ac-
ceptable would include such activities as field trips for large numbers of
children, general cultural enrichment activities, construction, and the in-
stallation of equipment.

Again, may I urge you to transmit this memorandum to local educational
agencies in your State and to establish appropriate procedures for them to
follow with respect to future Title I applications and amendments to applica-
tions. Please let us know how many copies you need for this purpose.

I would appreciate hearing from you concerning any problems you may have
in implementing these provision in your State.

FEBRUARY 27, 1967.
Hon. Joux STENNIS,
U.S. Senate,
Washington, D.C.

DEAR SENATOR STENNIS: I am sending you herewith a rather lengthy memo-
randum of law from this Department’s Office of General Counsel, concerning the
many points you raised some weeks ago about the policies and practices of the
Office of Education for school desegregation under Title VI of the Civil Rights
Act of 1964. I have already written you concerning the status of the Tate
County School District, about which you inquired in particular, but in accord-
ance with your request the legal memorandum answers your questions both in
general terms and with specific reference to Tate County where appropriate.
The lawyers have sought to provide comments on every point you raised.

T understand that Mr. Barus of the Office of General Counsel and Mr. Cress-
well of vour staff discussed the memorandum requested at various points.
Among other things, we understood from these discussions that you would prefer
that the memorandum await the official wording of the Jefferson County deci-
sion of the Fifth Circuit Court of Appeals, handed down in late December.

By the time the printed opinion in this case was available, a motion for re-
hearing by the full court had been filed. The enclosed memorandum accordingly
reflects the position of the Department as to school desegregation requirements
under Title VI that was arrived at prior to the Jefferson County decision, al-
though other recent decisions are noted.

I hope the memorandum will be helpful and informative.

Sincerely yours,

HarorLp Howe II,
U.S. Commissioner of Education.
February 24, 1967.
To: Harold Howe II, U.S. Commissioner of Education.
From: Edwin Yourman. Assistant General Counsel, Education Division, Office
of General Counsel, DHEW.
Subject : Points Raised by Senator Stennis Concerning School Desegregation
Policies under Title VI of the Civil Rights Act of 1964.

This memorandum is provided in response to your request for analysis and
comment on the several points raised by Senator Stennis in his letter to you of
October 21, 1966, concerning the legal validity of the school desegregation policies
of the Office of Education under Title VI of the Civil Rights Act of 1964.

In your preliminary reply to Senator Stennis giving information on the Tate
County School District, about which he inquired, you advised the Senator that
you had requested a memorandum from the Office of General Counsel in view
of the legal nature of the bulk of his questions. Since that time we have had
several telephone conversations with the Senator’s office concerning the work
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at hand. When in December the Fifth Circuit Court of Appeals announced its
opinion in United States v. Jefferson County, (Civil Action No, 23345, December
29, 1966), the Senator’s office agreed that it would be appropriate to include ref-
erences to that decision in our memorandum. The corrected and printed version
of the court’s opinion did not become available, however. until alinost three
weeks later. By that time a motion for rehearing by the full court had been
filed by the school boards concerned. which motion has now been granted.

Although the present rehearing of this case makes it inappropriate to cite it
as definitively controlling authority, we have not found it necessary to revise
the analysis of the law we developed prior to the motion for rehearing, and
indeed prior to the release of the Jefferson County decision itself. This is be-
cause our analysis is based primarily on previously issued leading decisions and
other key authority. Accordingly, it seems appropriate to transmit this memo-
randum without awaiting any further court decision. We have taken up the
various points in the order raised by Senator Stennis.

1. THE PURPOSE OF TITLE VI AS CONSTRUED IN THE LIGHT OF COMMENTS ON “RACIAL
BALANCE"” BY SENATOR HUMPIIREY

In discussing proposed amendments to the then pending bill, Senator Hum-
phrey. as floor manager for the bill. made various comments to the effect that
it was not intended to require “racial balance™ in schools. Senator Stennis
quotes some of these comments on page 2 of his letter, and expresses concern
that the policy they reflect may not be being observed in the Office of Education.

The court decision Senator Humphrey referred to in the quoted remarks was
handed down in a case dealing with the alleged racial separation of children in
the public schools of Gary. Indiana. Bell v. School City of Gary, 213 F. Supp.
819 (N.D. Ind. 1963), aff'd 324 F. 2d 209 (7th Cir. 1963), cert. den. 377 U.S.
924 (1964). The issue there was whether the school board could be required
to bus children away from neighborhood schools where they were racially iso-
lated, or to redraw the school attendance zones, so as to correct the racial im-
balance. The court found that the school zones were based on reasonable non-
racial criteria and held that because the school board had therefore not deliber-
ately segregated the schools, it had no affirmative duty to desegregate them.

It is clear from Senator Humphrey's comments on this case quoted by Senator
Stennis that racial balance or imbalance in schools was being discussed in con-
nection with the bill only in the context of de facto segregation. where racial
separation in the schools results fortuitously from housing patterns and geo-
graphic factors. In the quoted remarks, Senator Humphrey indicated that the
bill was not designed to require the “busing of children to achieve racial bal-
ance,” and that “natural factors such as density of population, and the distance
that students would have to travel” would be considered legitimate factors in
determining school attendance zomes. 110 Cong. Ree. 12717 (1904). Nothing
in the policies of the Office of Education under the Act has been contrary to this
understanding of its purpose.

Nowhere in these remarks of Senator Humphrey's. nor elsewhere in the legis-
lative history of the Act, is there any indication that the question of racial
balance was considered to arise at all in the case of school districts where stu-
dents have been assigned to schools on a racial basis, rather than on the basis
of natural factors. In such cases, it seems clear that in order to end racial
discrimination as required by Title VI it is necessary to eliminate in an orderly
way the dual structure of schools based on race, in those districts where this
work has not yet been completed. In fact, although Title VI applies to all kinds
of discrimination based on race, color, or national origin in any institution or
program receiving Federal assistance, it is clear that the continued operation of
the dual school structure, held unconstitutional in Broiwcn v. Board of Education,
347 U.8. 483 (1954), was one of the major reasons Congress felt that Title VI
was necessary.

2. THE EFFECT OF THE DEFINITION OF “DESEGREGATION” IN SECTION 401 (b) OF
THE ACT

Senator Stennis next refers to the definition of the word “desegregation”
provided in Title IV of the Act, which includes a provision that the term as
used in Title IV “shall not mean the assignment of students to public schools
in order to overcome racial imbalance.” The Senator inquires as to the legal
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and factual basis for finding the Tate County desegregation plan not adequate
in the light of this provision, and in view of the fact that 19 Negro students were
to attend formerly all-white schools this year under the free choice procedures
implemented there.

The answer to this question is necessarily based on the conclusions given above
in response to the first question. The quoted phrase in the definition of ‘de-
segregation” in Title IV comes from one of the amendments Senator Humphrey
was discussing when he explained that the bill was not intended to require action
to correct the fortuitous racial imbalance found in the neighborhood schools of
such districts as Gary, Indiana.

With respect to de jure segregzated distriets, the Commissioner of Education
is legally authorized to determine the adequacy of voluntary desegregation plans
“to accomplish the purposes of the Act” as a condition for the extension of Fed-
eral financial assistance. This authority is conferred by § 80.4(c) (2) of this
Department's Regulation (45 CFR Part 80) issued as required by § 602 of the
Act. by the Secretary with the approval of the President. The Regulation, and
its special provision exempting the dual-structure school districts in the Nation,
such as Tate County. from the immediate impact of otherwise directly applicable
nondiscrimination requirements, are hoth discussed below in connection with
other questions raised by the Senator.

Assuming it to be correct that the definition of “desegregation” in Title IV
was intended to pervade Title VI, an assumption contrary to the express working
of the definition itself. nothing contrary to that provision was involved in the
advice given by letter to the Tate County school officials last fall that their free
choice desegregation plan, as it has operated thus far, cannot “reasonably be
considered adequate to accomplish the purposes of the Civil Rights Act.” The
fact is that the 19 Negro students attending formerly all-white schools this year
under the free choice plan constitute less than 1¢, of the 2,489 Negro students
enrolled in the system. In Daris v. Board of School Commissioners of 3obile
County. 364 F. 24 896 (5th Cir. 1966), Mobile’s desegration plan was held to
fall short of legal requirements in several respects. “Principal among these,”
caid the Fifth Circuit. “is the fact that even as to those grades which, under
the plan, have actually hecome ‘desegregated’ there is no true substance in the
alleged desegregation.” 364 F. 2d at 901. Only 39 Negro students, less than
two-tenths of one per cent of the total, had been attending the otherwise all-white
schools.

There is thus an ample factual and legal basis for a finding under the Title
YT Regulation that the Tate County plan has not been operating adequately in
terms of student desegrezation. In this conmnection, however, Senator Stennis
further asks what evidence there can bhe of diserimination in the administration
of Tate’s free choice plan. referring to the “unknown motives” of all students
who chose “to remain at their accustomed schools.” This part of the question
also has key legal aspects.

The Tate County School System continues to maintain virtually unchanged
the secregated faculties of the dual school structure. Only two of 144 staff
members are serving in desegregated assignments full-time. with part-time de-
secrezated assignments no more significant. Otherwise, the indicia of the dual
school structure remain virtually unaffected under the administration of Tate
County’s desegregation plan. There has been no effective assumption by the
local nfficials of their constitutional responsibility to eliminate illegal segregation.

However valid a free choice plan may be in the abstract, the choice of schools
cannot he said to be truly free as long as the school system continues to designate
ite various schools as actually intended for students of one race or the other
hr the maintenance of completely or almost completely segregated faculties, con-
trary to constitutional reauirements.

Tn considering the continuing diseriminatory impact on students under a free
choice plan resulting from the school distriet’s failure to make progress in faculty
deseareration. the Court of Appeals for the Eighth Cireunit has held:

The are old distinetion of “white schools” and “Negro schools” must he
erased. The continuation of such distinctions only perpetrates [sie] in-
eaqnality of edneational onmortunity and places in jeopardy the effective
aneration of the entire “freedom of choice” type plan. Clark v. Board of
Fducation of the Tittle Rock School Distriet. Civil Action No. 18.368 (8th
Cir. December 15, 1966) ( Klip opinion. p. 14).
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It is true that in the Clark case the court denied the plaintiffs’ request that
continuation of the free choice plan be ruled unconstitutional on the ground of
inadequate progress in student desegregation. The court noted that the free
choice method “has been tentatively accepted by this and other courts as well as
the Department of Health, Education, and Welfare . . . ” but added that this is
not to say free choice “may not be cast aside by the courts” if it does not result
in meeting constitutional requirements (slip opinion, p. 5). The court indicated
it would not rely conclusively on statistics showing the degree of student de-
segregation, for “the mere presence of statistics indicating absence of total inte-
gration does not render an otherwise proper plan unconstitutional” (slip opinion,
p. 8). The court found that the number of Negro students in formerly all-white
schools had more than doubled, from 621 in 1965 to 1,360 in 1966, or 199 of the
total, and ruled that this constituted adequate progress as far as student de-
segregation was concerned.

The advice given the Tate County distriect as to the inadequacy of its plan seems
entirely consistent with the reasoning and holding in the Daris and Clark cases.
Tate was not asked to abandon free choice or reach any fixed degree of student
desegregation, but only advised that further steps must be worked out to make
more adequate progress. In the meantime, there remains virtually unaffected
the racial discrimination inherent in the dual school structure.

3. THE RELEVANCE OF FACULTY ASSIGNMENTS IN DETERMINING COMPLIANCE
WITH TITLE VI

Senator Stennis next discusses § 604 of the Act, which prohibits action under
Title VI “with respect to any employment practice . . . except where the primary
objective of the Federal financial assistance is to provide employment.” He also
refers to a provision of Title VII of the Act. In the administration of that Title,
under § 703(j), no preferential treatment may be required of any employer be-
cause of any racial “imbalance” in the makeup of his staff as compared with the
racial makeup of the population in his community or its available work force.
The Senator concludes that under these provisions the racial composition of a
school system’s faculty has no bearing on its compliance with Title VI. and asks
what other legal authority there can be for considering the assignment of teach-
ers and staff,

By the terms of Title VII itself (§ 701(b)), the employees of a school system
are excluded from the reach of the requirements of Title VII for nondiscrimina-
tory employment practices. Accordingly, no provision of Title V1I respecting
racial discrimination or racial imbalance in employment. whether permissive or
prohibitive, can have any application to a school district’s faculty members.

If it were possible to maintain segregated faculties without a racially dis-
criminatory impact on students. § 604 might be held to preclude any considera-
tion of faculty assignments under Title VI, Providing for the employment of
teachers is not the primary objective of any class of Federal financial assistance
extended to school districts, and so the exception within § 604 does not apply.
The primary objective of all assistance to schools is to benefit the students in the
system, not the teachers. Therefore § 604, if it could be taken by itself, might
be construed to preclude consideration of the faculty assignment practices of
school districts.

But §604 cannot be read apart from the general nondiscrimination policy
enunciated in § 601. When read as part of Title VI, § 604 can only have the very
rextrictive meaning considered above if it is assumed that maintaining segregated
faculties has no discriminatory impact on students. But the students, as the
primary beneficiaries of Federal assistance to school districts. must be protected
from racial discrimination if the basic purpose of Title VI. as expressed in § 601,
is to be carried out. And the courts have repeatedly held that the racial alloca-
tion of staff must be considered in determining whether pupils are subjected to
dizcrimination in the schools.

Several of the key court decisions to this effect are mentioned on pages 9 and 10
of the Senator’s letter. These and other cases on faculty desegregation are re-
ferred to below in commenting on additional points in this connection raised by
the Senator on those pages. It should be sufficient here for the purpose of
clarification of the present question to state that the problem of reallocating
staff was one of the reasons mentioned twelve years ago by the Supreme Court
for permitting the desegregation process to take place over a period of time.
Brown v. Board of Education. 349 U.8. 204, 301 (1955).
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By the time the Civil Rights Act was being debated nine years later, the courts
were beginning to require positive steps toward reallocation of staff as a part of
school desegregation plans, where this had not already been achieved voluntarily.
Senator Humphrey cited one such case, Brazton v. Board of Public Instruction of
Duval County, 326 F. 24 616 (5th Cir. 1964) in commenting on the effect of Title
V1 on public schools :

[T]he Commissioner might also be justified in requiring elimination of
racial diserimination in employment or assignment of teachers, at least where
such discrimination affected the educational opportunities of children. 110
Cong. Rec. 6545 (1964).

This was prior to the inclusion of § 604 in the bill. When it came to be dis-
cussed. Senator Humphrey stated that § 604 “is in line with the provisions of
Section 602 [which effectuates the policy of § 6011 and serves to spell out more
precisely the declared scope of coverage of the Title.” 110 Cong. Rec. 12720.
Elsewhere in the same speech he stated, “We have made no changes of substance
in Title VL. 110 Cong. Rec. 12714, It seemsx clear. then, that § 604 was not
intended to exempt school districts from meeting requirements for faculty de-
segregation, as such desegregation bears on the rights of students, in demonstrat-
ing eligibility for continued Federal financial assistance under the nondiscrim-
ination requirements of § 601.

4, LACK OF PRESIDENTIAL APPROVAL UNDER § 602 OF THE S8CHOOL
DESEGREGATION GUIDELINES

The fourth area of concern expressed in the Senator’s letter relates to the
validity of the Statement of Policies or “gnidelines” for school desegregation
plans under Title VI, issued by the Office of Education. Senator Stennis ex-
presses the view that under § 602 of the Act, the guidelines are not valid withcut
specific Presidential approval.

Each Federal department and agency is required by §602 to effectuate the
nondiscrimination policy of § 601 by issuing “rules, regulations, or orders of
general applicability.” which. it is specified, will not become effective “unless and
until approved by the President.” This Department’s Regulation was issued as
required by § 602 with the approval of the President, and it became Part 80 of
Title 43, Code of Federal Regulations. This is the regulation of general applica-
bility contemplated by § 602. It sets forth, among other things, substantive non-
discrimination requirements in § 80.3 and prescribes methods of compliance with
these requirements in § 80.4, all to demonstrate eligibility for Federal financial
assistance.

Under § 0.4 a system of pre-grant assurances of nondiscrimination is set up.
This arrangement was designed. among other things, to obviate the need that
would probably otherwise arise for a pre-grant review of the practices of an
applicant for any class of assistance available from the Department. Such a sys-
tem of assurances is in accordance with Congressional understanding of suitable
rule-making by Federal agencies under §602. See the statements by Senator
Pastore at 110 Cong. Rec. 7039 (1964) and Senator Ribicoff, id. at T066.

Under the Regulation. the typical method of assuring compliance with the
requirements of § 80.3 is set out in §80.4(a). An assurance of full and immedi-
ate compliance with §80.3 is clearly contemplated, and the vast majority of all
applicants for assistance from this Department have appropriately filed such as-
surances. including over 23.000 public school districts throughout the Nation.
Such assurances are almost always provided by filing HEW Form 441, issued
for the purpose by the responsible Department officials, including the Commis-
sioner of Education. in accordance with § 80.4(a).

In preparing the Regulation, however, it was recognized that a small minority
of public school districts. less than 10% of the Nation’s total, were not in a posi-
tion to file the standard assurance of full and immediate compliance with the
nondiscrimination requirements under the Act. These are the districts that have
not eliminated the racial discrimination resulting from operating a dual struc-
ture of schools for students of different races. At the time the Act was passed,
cuch districts were found almost exelusively in only 17 States, and constituted
less than half the total number of school districts even in those States.

Although it was realized that these relatively few school systems could not
meet the generally applicable nondiserimination requirements under the Act, it
was the Congressional understanding that they would nevertheless be eligible
for Federal assistances “if reasonable steps were heing taken in good faith to end
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unconstitutional segregation.” See Senator Humphrey’s statement at 110 Cong.
Rec. 6545-6546 (1964). Accordingly, provision was made in the generally applica-
ble Regulation whereby the nondiscrimination requirements of § 80.3 would be
deemed satisfied for such districts as became subject to final court orders of
desegregation (now about 200) and those that submitted adequate voluntary de-
segregation plans (about 1750 voluntary plans are now in effect, although not all
are considered to be operating adequately).

Under § 80.4(c) of the Regulation, the Secretary, with the approval of the
President, assigned the responsibility for evaluating school districts’ desegrega-
tion plans to the Commissioner of Education. TUnder § 80.4(c¢) (2), the Commis-
sioner is empowered and required to review voluntary plans to determine and
redetermine whether they are “adequate to accomplish the purposes of the Act.”
The wisdom of this arrangement was early acknowledged by the Fifth Circuit.
In Singleton v. Jackson Municipal Separate School District, 348 F.2d 729, 731
(5th Cir. 1963) the court said. *. . . [TThe United States Office of Education is
better qualified than the courts and is the more appropriate federal body to
weigh administrative difficulties inherent in school desegregation plans.”

Under §80.12(b) of the Regulation, the Commissioner is also directed, as
responsible Department official, to issue to interested persons “forms and detailed
instructions and procedures” for effectuating the Regulation, which provision is
quoted by Senator Stennis. Pursuant to this provision, and mindful of his re-
sponsibilities under § 80.4(c) (2), the Commissioner issued, shortly after the
Regulation became effective, a leaflet with the (short) title “Instructions to
School Districts Regarding Compliance with Title VI.” This document explained
the form of assurance of full and immediate compliance expected from the great
majority of all districts, but it also set out, for the guidance of the relatively few
districts involved, the general criteria the Commissioner would apply in making
determinations as to the adequacy of voluntary desegregation plans under
§ 80.4(c) (2).

School officials in most of those districts not in a position to assure full and
immediate compliance felt the need for more detailed guidance, however, in
formulating desegregation plans that would be considered adequate. This need
led first to the circulation of an unofficial memorandum on school desegregation
law by an outside expert, and then, in April of 1965, to the issue of the Commis-
sioner’s own “General Statement of Policies” for school desegregation plans,
which became known as the “guidelines.”

The publication of the guidelines assisted many districts to draw up accept-
able plans, but many others asked for still further guidance. The Commissioner
then circulated two complete model desegregation plans, substantially ready
for signature by individual districts. One model plan was based on free choice
of schools and the other on the adoption of a single set of nonracial attendance
zones. DBoth were in conformance with the applicable policies of the guidelines.
These plans were adopted by a number of districts and promptly accepted by
the Commissioner. Altogether some 1950 voluntary plans were accepted under
the Regulation for the 1965-66 school year as “adequate to accomplish the
purposes of the Act.”

In reviewing the results of the first year of operation of these plans. it was
found that in many districts with voluntary plans little or no progress in deseg-
regation had been made. Tt became anparent that all plans would have to be
modified in some respects for the following school year. The Commissioner con-
sulted over a period of months on the various problem areas with State and
local school officials, outside experts on school desegregation law, and attorneys
of this Department and of the Justice Department,

This thorough review led ultimately to the issue of the “Revized Statement
of Policies.” or revised guidelines. for the guidance of school districts in amend-
ing their desegregation plans so that they might be considered adequate for the
1966-67 schoonl year. A simplified amending process was arranged, <o that school
districts could assure their compliance with the policies and procedures of the
revised guidelines by filing a printed form. HEW Form 441-B.

The revised gnidelines include or improve on maost of the provicions of the
previous model plans, and provide indications of the general order of progress
normally expected in both student and staff desegregation for plans to continue
to be considered adequate. No fixed quotas or standards for progress are im-
posed, however, as study of the various provisions shows. The revised guide-
lines also reflect changed judicial standards for desegregation plans as expressed
in more recent court decisions.
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It is thiz doenment. the revized guidelines. which Senator Stennis believes
legally invalid hecause not approved by the President under § 602 of the Act.
As the above anaivsis of their origin and application shows, the guidelines are
not “rules. regulations. or orders” within the meaning of § 602. The guidelines
are a statement of policies which the Commissioner has issued to fulfill his respon-
sihilities. under the Presidentally-approved Regulation, to assist dual-structurve
districts in formularing steps to remain eligible for Federal financial assistance.
This policy statement reflects the factors the Commissioner considers in making
the determinations as to the adequacy of voluntary plans which it is his duty to
make under the Presidentially-approved Regulation.

The guidelines then. are not intended to be and do not constitute a rule. regu-
lation. or order as these terms are used in § 602 of the Act. There is thus no
requirement for Presidential approval. The guidelines constitute a statement
of policies issued pursuant to §80.12(b) and in connection with § 80.4(c) (2)
of the generally applicable and Presidentially-approved Regulation.

Trom the debate in the House on the amendment requiring Presidential ap-
proval of regulations under Title VI, it is clear that only rules, regulations or
orders of general applicability were intended to be subject to Presidential ap-
proval. See the colloquy between Congressman Lindsay. Congressman Smith of
Virginia. and Congressman Poff at 110 ("ong. Rec. 249923500 (1964). Congress-
man Lindsay concluded this exchange by stating. “If it is not a rule. regulation,
or order of general applicability, I would assume that the President would not
have to put his approval on it.”” And Senator Humphrey had stated that it
was “wise to leave the agencies a good deal of discretion” in operating under
Title VI. See 110 Cong. Rec. 6545 (1964).

An understanding is indicated here that implementing documents of lesser
stature than such rules. regulations and orders would be issued. and that such
docnments would not require Presidential approval. As is shown above. docu-
ments of this nature. e.g., “forms and detailed instructions and procedures” such
as the guidelines. are specifically authorized by § 80.12(h) of the Presidentially-
approved Title VI Regulation.

Senator Stennis indicates on page 5 of his letter a belief that the provisions of
$ 80.3 of the Regulation are less “extreme” than the guidelines. and he feels that
§ 0.3 cannot “support” the guidelines. which are “directly contrary” to the
Regulation.

The guidelines do not stem from §80.3 at all. They are issued under § 80.4
(e) (2) to have the effect of shielding those distriets still in the process of
desegregation from the immediate impact of the requirements for complete non-
diserimination set out in § 80.3, including those provisions quoted in the Sen-
ator's letter.

Section R0.3 contemplates the complete absence of racial discrimination. in-
cluding that resulting from operating a dual school structure. The guidelines
afford those distriets nnable immediately to comply with § R0.3 (that is, unable to
eliminate completely the dual school structure overnight) a period of transition
from the racial diserimination of the dnal strueture of schools to a single system
of schools for all students. The guidelines thus cannnt properly he considered
more “‘extreme” than or “directly contrary” to the Regulation. Section R0.3 is
in no way intended to “support” the gnidelines. A school system operating under
a plan conforming to the policies of the guidelines would probably fall far short
of compliance with § f0.3. To put it another way. if a school system is in full
compliance with § f0.3, it is in a position to file a Form 441 assurance, and does
not need to operate under a plan leading troward such compliance.

The Senator further states that the guidelines “pequire” the assignment of
pupils “on the basis of race” in order to “achieve a certain percentage of inte-
eration.” while the statute and Regulation “require that no distinetions based on
race be made” in Federally assisted programs.

The guidelines do not require the assignment of any particular student, or
gronp of students. or number of students. to any particular school or schools,
or to any type of trpes of schools. There is only one requirement in this con-
nection for a determination of adequacy of a plan by the Commissioner under
§80.4(c) (2) of the Regulation, which requirement is reflected in the guidelines.
This requirement is that the racial hasis of the assignment of students must be
completely ended, and that the several schools among which students may
choose, or to which they may be assigned by the district must be rendered no
loneer identifiable as heing intended for students of a particular race, especially
on rhie basis of the composition of the faculty.
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This requirement reflects the view. expressed in the quotation given above from
the Clark case. and in other cases referred to below. that neither the Constitu-
tion nor Title VI is satisfied by extending students a *“‘free” choice between a
school with a segregated Negro faculty and a school with a segregated white
faculty. Beyond this. however, there is no other requirement respecting student
assignments. There does remain the expectation under a free choice plan that
as the choice is made increasingly free., by steps toward the desegregation of
faculty and other means, the choice procedures will result in significant increases
in student desegregation. If such does not occur, a complete review of the oper-
ation of the plan may lead to a determination that the plan is not operating
adequately to accomplish the purposes of the Act, and that further steps to make
more adequate progress are called for.

A study of the guidelines, particularly of § 181.54, shows that the relative per-
centage examples of the order of progress in student desegregation that “would
normally be expected” are provided to show the “criteria” by which the Com-
missioner “will, in general, be guided” in the process of “scheduling free choice
plans for review.” There are no fixed percentage requirements, but only some
rough yardsticks for assessing the general extent of progress.

Moreover, the general requirement is not that assignments be made on the
basis of race, but that the making of such assignments be ended, along with the
racial identifiability of the schools. There are, of course, situations in which
race must be taken into account in order to meet constitutional and statutory
nondiscrimination requirements, such as when faculty assignments and reassign-
nients are being planned to correct the effects of past discriminatory assignments,
The Fourth Circuit has held

‘When school authorities, recognizing the historic fact that existing condi-
tions are based on a design to segregate the races, act to undo these illegal
conditions—especially conditions that have been judicially condemned—their
effort is not to be frustrated on the ground that race is not a permissible
consideration. 'This is not the “consideration of race” which the Constitu-
tion discountenances. Wanner v. County School Board of Arlington County,
357 F.2d 452, 454 (4th Cir. 1966).

Further in his discussion of the validity of the guidelines, Senator Stennis
asks why the guidelines are not applied “uniformly throughout the country.”
He wonders what “unique problems would be encountered in requiring school
districts beyond the South to submit the same reports and meet the same
bercentages of integration,” and why a quoted portion of one of the provisions
of the guidelines respecting transportation could not similarly be applied across
the country.

To the extent that dual-structure districts are found throughout the country,
the guidelines generally apply, although in the one case encountered thus far
outside the South, much more rapid elimination of the dual system was agreed
upon than that provided for by the guidelines. But within the 17 Southern and
Border States the guidelines are now applicable to only about 1,750 districts of
roughly 5000%. An attempt to apply the guidelines to the many bi-racial districts,
in those same States, which have completely eliminated the dual school struc-
ture, and to the thousands of bi-racial districts in other States which never have
had a dual structure, would raise serious problems indeed.

In almost all such districts, so far as is presently known, whatever segregation
is now found in the schools usually results from housing patterns, population
density and the natural or other topographic factors influencing the drawing of
school attendance zones. While the guidelines do not require any fixed per-
centage of student desegregation, contrary to the Senator’s understanding, if the
Commissioner were to apply to a single-structure district, North or South, even
the rough measures for gauging desegregation progress in dual-structure dis-
tricts that the guidelines provide, this would not be consistent with the intent
of Congress. The statements by Senator Humphrey referred to above and the
provisions of section 407(a) of the Act combine to cast serious doubt as to the
scope of the authority Congress intended the executive and judiciary branches to

*Some 200 of those districts filing voluntary plans in 1965-66 have since completed the
transition to a single system of schools for all students. and are considered in compliance
with § 80.3 of the Regulation. In Delaware and Kentncky., the dnal school system has
been virtnally eliminated this year, and very substantial steps toward this goal were
taken in Maryland, Tennessee and Oklahoma. A number of districts in other Sonthern
States have taken such steps.
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have under the Act to deal with problems of fortuitous de facto racial isolation.
Under the Act and Regulation, however, the Commissioner has authority for his
requirement that all school districts provide reports on the racial composition of
their schools. with respect to both students and faculty, and there is likewise
authority for the program to secure the elimination of any practices found in
single-structure districts under which students are subjected to discrimination
prohibited by the Act.

But with regard to purely de facto segregation, even the courts are not in
agreement as to the requirements under the Constitution in such cases. As the
discussion above shows, the Bell case holds that a school board has no duty to
desegregate as long as it did not deliberately bring about segregation in the first
place. A number of other cases, howerver, hold squarely to the contrary. See
especially Barksdale v. Springficld School Committee, 237 F.Supp. 543 (D. Mass.
1963), vacated 348 F.2d 261 (1st Cir. 1965). See also Wright, “Public School
Desegregation : Legal Remedies for De Facto Segregation,” 40 N.Y.U. L. Rev. 285
(1965) and Fiss, "Racial Imbalance in the Public Schools: The Constitutional
Concepts.” 78 Harv. L. Rev. 564 (1965).

The same considerations apply to the Senator’s question with respect to trans-
portation. The particular provision of the guidelines he quotes is from §181.51,
which is intended to inhibit any limitations on free choice that might arise from
lack of transportation in a district undergoing desegregation to eliminate the
dual structure of schools. To apply such a policy in a single-structure bi-racial
district would pre-suppose first that the distriet had adopted, or could and should
be required to adopt, an open enrollment policy backed by a transportation pro-
gram to support it. There is nothing definitive in constitutional, statutory or
case law that would require such policies, and there is considerable authority to.
the effect that a school distriet cannot be required to adopt them. It has been
held. however. that school boards o not lack the authority to adopt such policies
on their own initiative, and some State statutes require them to do so. In any
event. single-structure districts do not have the dual bus systems commonly found
in those districts still operating «ubstantially under the dual structure, where
some students are often bussed away from their neighborhoods or past nearby
<chools to more distant segregated schools.

Senator Stennis goes on to consider certain provisions of both the 1965 and
1966 guidelines, and concludes that they ‘“constitute a discriminatory applica-
tion of the law.” He cites a statement by Senator Pastore commenting on the
rules and regulations to be promulgated pursuant to §602, in which Senator
Pastore said such rules must be the same for Rhode Island as for Mississippi.
110 Cong. Rec. 7059 (1964).

Senator Stennis here questions those provisions of the original and revised
guidelines relating to the filing of full and immediate assurances of compliance.
The Senator is concerned because he believes these provisions to mean that school
districts in the South were not or are no longer permitted to file HEW Form 441,
the assurance of compliance provided under §80.4(a) of the Regulation to ef-
fectuate the non-discrimination requirements of §80.3.

Such is not the case. Almost 2.800 distriets in the 17 Southern and Border
States filed 441 assurance forms in 1965 which were accepted as the proper basis
for extending Federal assistance. A fair number of these, although not a major-
ity. were bi-racial districts that had previously completely eliminated all charac-
teristics of the dual school structure. They have since been joined by some 200
other districts. which implemented desegregation plans in 1965-66 or 1966-67
that brought about the complete elimination of the indicia of the dual school
structure. This is the ultimate goal and purpose of all acceptable desegregation
planz, and the Office of Education should continue to encourage and assist school
districts to achieve this goal expeditionsly.

Both the original and revised guidelines constitute statements of policy on
voluntary school desegregation plans. Accordingly. only brief reference is made
in the beginning of each (Part IIT of the 1965 gnidelines and §181.5 of the 1966
anidelines) to schonl systems without the dual structure. While these references
mar thus have led to some confusion. the full policies and requirements respect-
ing regnlar assurances of compliance are set out in the Regulation. and in ex-
planatory material jesued concerning Form 441.

1f these policies and requirements are nnderstood, it is hard to see how the
Title VT Regnlation can be considered less than “broad in scope” or in any other
way ont of conformity with the understanding expressed in Senator Pastore’s
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quoted remarks. The assurance provisions do apply equally to Mississippi
as to Rhode Island. When a school district in Mississippi eliminates all charac-
teristics of the unconstitutional dual structure of schools, as at least one or two
in Mississippi appear to have done thus far, and as a number of districts in
neighboring States have done, then such district will be subject to the same
policies and requirements as the 3,000-0dd single-structure districts in the South
and the 20.000 or more such districts elsewhere in the Nation. And where dual-
structure districts are still found, North or South, each is afforded a period of
transition to reach the stage when it can be fully in compliance with §601 of the
Act and §80.3 of the Regulation, and may properly file a Form 441 assurance to
replace its plan. This arrangement does not constitute a discriminatory appli-
cation of the law, nor does it involve applying the Act differently in different
parts of the country, as the Senator suggests,

5. GENERAL DEGREE OF PROGRESS IN STUDENT AND STAFF DESEGREGATION THAT WOULD
BE CONSIDERED ADEQUATE TO ACCOMPLISH THE PURPOSES OF THE ACT

Senator Stennis next raises a series of questions concerning the principles on
which a determination as to the adequacy of a plan is based. His questions
concern not only such principles as are applicable to the particular situation in
Tate County but also those principles commonly applied in other cases.

The Senator indicates that his questions in this connection arise in part because
of statements made in the letter of September 16, 1966 to Superintendent Walker
of the Tate County School District. The pertinent sentences in this letter, parts
of which are quoted in the Senator’s letter, are as follows:

On the basis of these anticipated faculty and student assignments reported
by vou, we do not believe that vour desegregation plan. as it has operated
thus far, can reasonably be considered adequate to accomplish the purposes
of the Civil Rights Act. . . . Your school board should consider what addi-
tional steps it could take in order to make adequate progress in both student
and staff desegregation for 1966-67.

As the Senator is aware, a number of other school districts in Mississippi and
other States received similar letters. These districts had generally reached only
the same small degree of progress in student and staff desegregation as Tate
County.

To understand the reasons for reaching the conclusion that such small progress
is not adequate for 1966-67, the basic purpose of every acceptable desegregation
plan under Title VI must be borne in mind. The purpose of each such plan is to
bring about the transition from the unconstitutional dual structure of schools
for students of different races to a single system of unsegregated schools for all
students. Such a plan is not intended to operate indefinitely. because its basice
function is only to prescribe the policies and procedures used in the assignment
and reassignment to schools of both students and faculty during the transitional

eriod.
P With these facts in mind, it can readily be seen that for a plan to be considered
operating adequately it must result in significant progress from one school vear
to the next in both student and staff desegregation. These policies and expecta-
tions are reflected in the various provisions of the guidelines. Rut the guidelines
do not. contrary to the Senator’s understanding. “establish certain craduated
quotas of integration, expressed in terms of percentage transfers., which must
met.”
bp;\s ergninted out above, the transfer percentages given in the guidelines are
provided. as the exact wording of §181.54 shows, as examples of the “criteria”
by which “the Commissioner will, in general be guided” in “scheduling free
choice plans for review.” A plan is likely to be scheduled fqr 1'§>\'ie\\” on the
basis of inadequate progress in student dese_srrefzaﬁqn. and the district thereaffer
required to take additional steps. one of which mlspt bhe to reopen the} choice
period and to provide additional faculty desegrezation. only if there is “snh-
stantial deviation” from the general order of progress that “\vould_l}ormall,v
he expected” under the percentage examples, Moroov.er. hefore requiring t‘hnt
additional steps be taken, the Commissioner will consider not only the choices
actually made but “other available evidence” tending fo show that the plon
is or is not operating fairly oriﬁeﬁtivil}'. Such other evidence would include,
P ; aracraph of § 181.54 indicates,
Asthe ﬂ.nzgg;?lgqci?)gs nssmmmunity support for the plan. the (Jffm:ts of the
school system to eliminate the identifiability of schools on the hasis of race.
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color, or national origin by virtue of the composition of staff or other tactors,
and the progress actually made in eliminating past discrimination and
segregation.

No uction has been taken by the General Counsel toward the termination of
Federal tinancial assistance to the Tate County Schools. The files show that
the Tate plan has not at this time been scheduled for review. The small size
of the staff, and the fact that a number of other districts have made even less
progress than Tate, have thus far made it not feasible to do more than advise
thix district that its progress is not considered adequate, and that it should on
its own initiative take additional steps to make further progress in both student
and staft desegregation. It is believed, however, that the Office of Education
will schedule Tate County's plan for a full review in the near future.

The Senator's question as to what progress in faculty desegregation would
be considered adequate for 1966—67 can best be answered by reference to § 181.13
of the ruidelines, Several alternative patterns of staff assignments are provided
in xubsection (d). as examples of what adequate steps to initiate staff’ desegrega-
tion wight include. From these examples, as the Office of General Counsel and
the Office of Education have explained to the school officials concerned. there
elmerges a general minimum rule-of-thumb. This is that school districts are
generally expected to arrange for at least such a number of present or new
professional personnel to serve in desegregated situations, in one or more schools,
as would roughly equal the number of schools in the system.

The appropriateness of § 181.13 of the guidelines is reflected in the Clark case
referred to above. The court held that the desegregation of the staff should
have bezun “many years ago”, and that “accelerated and positive action” is
now required. Such action, the court ruled. must include not only implementing
nendizeriminatory  hiring. assignment, transfer and dismissal practices. but
also “all additional positive commitments necessary to bring about some measure
of racial balance in the staffs of the individual schools in the very near future.”
(Slip opinion, p.13, 14.)  This decision reflects substantially the same principles
as those of the guidelines, except that the zuidelines do not require any form of
“racial balance”, either of students or «taff. as a thoughtful reading will reveal.

As applied to a nine-school system like Tate County, the rule-of-thumb mini-
mum for 1966-67 would call for a total of eight or nine staff members serving
in desegregated situations. The school system reported anticipated desegre-
gated a&signments with a full-time equivalent of at most four staff members,
including only two on a full-time basis. Additional desegregated assignments
for four or five more staff members would normally be considered to constitute
adequate progress in faculty desegregation for 196667 for a system like Tate
under the minimum rule-of-thumb, but the rule-of-thumb figures would be
weighed with all other relevant factors in making a definite determination as
to the adequacy of progress under the desegregation plan.

Qenator Stennis bas further specific questions in this connection. He asks,
“TWhat percentage of integration effectively desegregates a school? What ratio
of white students to colored students must be achieved in order that the school
mav be considered desegregated, and what is the authority for this ratio?”
Rm"ie\v of a desegregation plan focuses primarily on the desegregation of the
<hool system rather than the <ituation at any particular xchool or schools within
it. An(i no racial ratio of students within a single =chool is required or even
considered significant: the important question ix the general degree of progress
in the transfer of students from segregated schools in the entire system.

Recause in most districts with free choice plans white students have not
ho<en to attend schoolx originally established for the segregated use of Negro
<tundents. the method of gauging progress must presently involve considering
the extent to which Negro <tudents have transferred to the schools formerly
operated exclusively for white <tudents. Accordingly. in.respopse to the Sen-
ator's next question, the number of white students remaining in former}_v all-
white schools now attended by one or more Negro students is not considered
particunlarly significant in terms of progress in student desegregation, at least
not where such Negro students constitute a small minority of the students in
the schools. .

Tn the case of Tate Counnty. the files show that the Office of Education has
appropriately considered the degree to which Negro students have transferred

from segregated schools to formerly all-white schools. but has properly not
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considered the percentage of desegregation resulting at auy individual school,
and has not considered significant the extent to which white students in the
system have been joined by a small minority of Negro students in the various
schools originally established for white students only.

The percentage of Negro students in Tate County having transferred remains
less than one percent. The percentage examples provided in the guidelines
suggest that had this figure been ten percent, or eight percent, or perhaps even
six percent, such would have been considered adequate progress in student
desegregation for 1966-67, depending on all other relevant factors, including
at least to some extent the progress made in faculty desegregation. The per-
centage examples merely reflect the degree of progress generally achieved in
various districts where free choice procedures have proved effective in bringing
about the elimination of the dual structure of schools. Such has not been the
case in Tate County.

The Senator further asks, “If a school to which all applicants are freely
admitted without regard to race is not considered desegregated. then how exact-
Iy is a desegregated school defined and identified”” Again, it is the desegregation
of the school system that is most crucial, rather than the particular situations
at the individual schools. A school system is considered desegregated if at-
tendance at its schools is no longer based directly or indirectly on race. At
present, where free choice results in significant progress in the desegregation
of the system from one school year to the next, when viewed against the back-
ground of the percentage examples provided in the guidelines, then such progress
is considered adequate, in the process of transition to a single unsegregated
school system, to constitute a basis for the continued extension of Federal
financial assistance.

If one is to focus on the schools individually, however, a measure of progress
can be reached in terms of the desegregation of the faculty. If in the particular
community the staff of a given school were composed of such a group of white
and Negro teachers and staff members as left the school no longer identifiable
as having been originally established for students of a particular race, then the
most conspicuous badge of the illegal dual school structure would have been
eliminated. The school system would be considered to have ended the discrimi-
nation affecting students at that school that arose from segregated faculty as-
signments, and to have taken the most significant step toward the full desegrega-
tion of the school under its free choice plan. Based on the reports the Tate
County officials have sumbitted. no single school in the Tate County system could
be considered to have lost its racial identifiability to any significant degree.

6. POINTS RAISED IN CONNECTION WITH THE DEPARTMENT'S LEGAL MEMORANDUM OF
MAY 20, 1966, ON THE AUTHORITY FOR THE GUIDELINES

The remainder of Senator Stennis’ letter is devoted to consideration of a num-
ber of other legal questions and analysis of court cases in connection with the
legal basis for the guidelines, with particular reference to the cases cited in the
Department’s memorandum of May 20. 1966 entitled “Authority for the 1966
School Desegregation Guidelines.” This section of this memorandum takes up
these remaining points in the order raised by the Senator, although some of them
have been covered to such a degree in discussions above as should make reference
thereto sufficient.

The Senator’s first point with respect to the May 20 memorandum is that the
cases cited therein as supporting the guidelines were decided when the 1965
cuidelines were in effect. not the revised guidelines to which the memorandum
relates, and these guidelines, he believes, are ‘“altogether different” from those
of 1965.

The May 20 memorandum does not quote language from any case directly
commenting on the guidelines at all, original or revised. As the Senator indi-
cates, no case directly supporting the revised guidelines could be decided before
they were issued. There are, however, several cases which made highly favor-
able comments on the 1965 guidelines, and decisions have been handed down
in other cases since the May 20 memorandum with similar comments on the
revised guidelines.

On the 1965 guidelines. see the following comments in these cases: “We attach
great weight . . .’ Singleton v. Jackson Municipal Separate School District, 348

75-492—67—pt. 2 55
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F.2d 729, 731 (5th Cir. 19635) ; “The applicable standard . . .” Price v. Denision
Independent School District, 348 F.24 1010, 1014 (5th Cir. 1965) ; “ . . . only
minimum standards . . . we doubt that they would ever to be too high.” Single-
ton v. Jackson Municipal Separate School District, 355 F.2d 863, 869 (5th Cir.
1966) : “. ... must be heavily relied upon” Kemp v. Beasley, 352 F.2d 14, (8th
Cir. 1965) : . . . entitled to serious judicial deference” Smith v. Board of Edu-
cation of Morrilton, 365 F.2d 770, 780 (8th Cir. 1966). The Court of Appeals for
the Fourth Circuit has not yet considered the guidelines, but district
courts in that eircuit have done so. See Kier v. County School Board of Augusta
County, 249 F. Supp. 239 (W.D. Va. 1966), and Wright v. County School Board
of Greensville County. 252 F. Supp. 378 (E.D. Va. 1966).

Not as many decisions have yet considered the 1966 guidelines. However,
in addition to the Jefferson County case, mentioned at the beginning of this
memorandum, which decision upholds all aspects of the revised guidelines, they
have also received favorable comment twice in Miller v. Clarendon County
Nehool District No. 2, Civil Action No. 8752 (D. S.C. April 21. 1966 and June
14, 1966). DMoreover, in both the Dawvis case (Mobile) mentioned above and
the Smith case jusi cited, the revised guidelines were referred to in a favorable
context, although not specifically commented on.

In any event, the 1966 guidelines cannot properly be considered “altogether
different” from the original version. The 1965 guidelines clearly convey that
(1) the purpose of any desegregation plan is to bring about the elimination of
the dual structure of xchools, (2) free choice plans are expected to promote the
elimination of segregation, and (3) faculty desegregation must include both
nonracial assignments of new personnel and reassignments of present person-
nel. The revised guidelines basically amplify these points, provide improved
procedures, and give examples of what would be considered adequate progress
in desegregation for 1966-67.

It is true, of course, as Senator Stennis next points out, that in none of the
cases passing on the guidelines have they been directly in issue in terms of their
legal validity or whether any particular requirement thereunder was proper for
the Office of Education to impose. The only exception to date is the Jefferson
County case, in which a rehearing en banc is presently pending. But it is also
true that in no case of which the Office of General Counsel is aware have the
cuidelines been considered illegal, invalid, or inappropriate.

The guidelines are presently being challenged more or less directly in suits
pending before various United States District Courts in Alabama, Arkansas,
Florida. Georgia. Mississippi, and South Carolina. In none of these cases has
even a preliminary decision on the guidelines been reached. However, the
Office of General Counsel has assured school districts that if their particular
district court or circuit court should hold in a final, unappealed decision, or if
the Supreme Court should hold. that the Office of Education is without authority
to impose a provision of the guidelines, then the Office of Education would of
course not seek to enforce that provision.

The Senator states that in each school desegregation case there were one or
more individuals actively asserting that they had been denied admission at a
particular school because of their race. He indicates that in cases where no
one applies for admission to a school, the school should not be considered “guilty”
by an unverified assumption of discrimination.

It is correct that many school desegregation cases originated because of the
denial by school boards of Negro students’ requests for admission to white
schools. It would not be correct to assume that in subsequent hearings, appeals
or decisions in such cases, or in cases more recently brought, that this is the
only ixsue. These cases are class action, and the individual plaintiff typically ask
for and are granted class relief in the form of a desegregation plan, or an up-
dated desegregation plan, or an order closing certain small segregated schools,
or an order directing the desegregation of faculty, transportation or activities.

The guidelines nre drawn from and reflect such decisions. See, for example,
United States v. Lowndes County Board of Education, Civil Action No. 2328-N
(M.D. Ala. February 10, 1966). In that case, the parties having stipulated as
to the facts, the court ordered 24 small schools closed, a new school opened on
a nonsegregated basis. and a desegregation plan implemented containing provi-
sions and procedures similar to those included in the revised guidelines (which
were issued a month later). including provisions for the desegregation of
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faculty, transportation and activities. This case was brought by the Attorney
General pursuant to Title IV of the Act, upon written complaint from an ag-
grieved parent of a student in the system seeking relief.

One of the major purposes of the fund termination provisions of Title VI was
to bring about voluntary compliance with the requirements of the Constitution
as interpreted and applied by the courts. See the general statements by Con-
gressman Celler, at 110 Cong. Rec. 2467 (1964), and by Senator P’astore, id. at
p. 7062. With respect to public schools, it was obviously intended to encourage
the voluntary desegregation of illegal dual school systems without the necessity
of hundreds of additional court cases being brought by individuals, or by the
Attorney General under Title IV. The Office of Education would therefore
be failing to carry out the intent of Congress if it did not seek to have a full
blown voluntary desegregation plan implemented in each dual-structure district.
There is no indication in the legislative history of the Act that the Congress
intended Federal funds to flow unconditionally to each dual-structure school
district unless and until a Negro student applied for admisxion to a white school
and was turned down.

Senator Stennis next refers to the Singleton (1966) decision and to Kemp as
upholding free choice plans. As the quotations he gives show, free choice is
considered permissible “at this stage in history” or “at this stage.” But it
would be incorrect to believe that it follows that a free choice plan will always
meet constitutional requirements. As the quotation from the Clark case given
above shows, free choice is only “tentatively accepted”, and may be ‘“‘cast aside
by the courts” if it does not meet such requirements.

The guidelines reflect the same view. Free choice is acceptable if it works to
bring about reasonable progress in student desegregation from one school year
to the next, but even then, because free choice is intended only to bring about
a transition, it is not expected to be used indefinitely. In the sentence following
that in which the court in Singleton said that free choice is acceptable at this
stage, it is stated, “In the long run, it is hardly possible that schools will be
administered on any such haphazard basis.” 355 F.2d at 871.

Senator Stennis next quotes from the majority opinion of the Fourth Circuit
in Bradley v. School Board of the City of Richmond, 345 F.2d 310, 316 (4th
Cir. 1965) to the effect that ‘“‘a general intermixture of the races in the schools”
is not required under the Constitution. It is believed that this quotation means
no more than that “racial balance” in the schools may not be required. This
language is interpreted by some, however, to mean that if no Negro student
applies under free choice to attend a white school, and the schools remain totally
segregated, the Constitution is nevertheless satisfied because the choice was
offered. If this interpretation was intended. then it is in conflict with key
statements of both the Fifth and Eighth Circuits.

In the 1966 Singleton decision, the Fifth Circuit said:

The Constitution forbids unconstitutional state action in the form of
segregated facilities, including segregated public schools. School author-
ities, therefore, are under the constitutional compulsion of furnishing a
single integrated school system. Administrative problems may justify an
orderly transitionary period during which the system may be desegregated
several grades at a time.

This has been the law since Brown v. Board of Education. Misunder-
standing of this principle is perhaps due to the popularity of an over-
simplified dictum that the Constitution ‘“does not require integration.” 355
F.2d at 869.

In the Kemp case, the school board argued that as long as Negro students
were not required to attend Negro schools their constitutional rights were not
violated. The Eighth Circuit stated that it could not “accept the position ad-
vanced by the Board”, and pointed out that it was “logically inconsistent with
Brown and subsequent decisional law on this subject.” 352 F.2d at 21.

Senator Stennis also quotes from Goss v. Board of Education, 373 U.S. 683
(1963). In that case, the Supreme Court ruled out a provision in a desegrega-
tion plan based on nonracial attendance zones. TUnder this provision, a student
had been permitted to transfer from his neighborhood school. if students of his
race were in a minority there, to attend a school where students of his race
constituted a majority. This so-called “minority to majority” transfer rule had
been typically used by white students to transfer out of nearby schools attended
predominantly by Negro students, so that they might cross town to predom-
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inantly or exclusively white schools. The court held that such a provision was
contrary to the Constitution, but it indicated that if the transfers were made
available to all without regard to race, and not limited by the racial composition
of the schools transferred to or from, then the Constitution would be satisfied.

Thix case is authority for that type of desegregation plan which establishes
a xingle set of nonracial attendance zones for each school, on the basis of which
all students are assigned subject to a right of free transfer at the student's
option. The Goss decision did not consider at all the adequacy of a free choice
plan, with student assignments utterly dependent on choice, under which little
or no student desegregation is achieved.

The Singleton, Kemp, Bradlecy and Goss cases, then, when reviewed in the
light of the circumstances, are such that the provisions of the guidelines respect-
ing the effectiveness of free choice plans are not contrary to these authorities,
as the Senator suggests is the case. Moreover. the provisions of § 181.54 of the
guidelines quoted on page 9 of this letter, concerning progress under free choice
plans, and even the percentage examples themselves, are clearly reflected in
the rulings of the Fifth and Eighth Circuits in the Dawis and Clark cases. In
Davis. less than one percent desegregation of Negro students led to a revised
plan. In Clark, a plan was upheld under which the desegregation of Negro
students had doubled to reach 19 percent.

Moreover, the further provisions of the guidelines quoted by the Senator,
Aauthorizing a majority to minority transfer preference, are not contrary to the
Goss case. In that case the court struck down a plan provision which inhibited
desegregation, the minority to majority transfer preference. The quoted pro-
visions of the guidelines, from § § 181.33(b) and 181.49, authorize school dis-
tricts in their diseretion to enhance the process of desegregation by the opposite
type of preference. If it be objected that such policies would improperly in-
volve consideration of race. as the Senator suggests, then the holding of the
Fourth Circuit in the Wanner case quoted earlier in this memorandum is ap-
propriate. A majority to minority transfer preference is not the type of con-
sideration of race which the Constitution precludes, because the purpose of con-
sidering race in such cases would be to help correct the effects of past uncon-
stitutional racial discrimination. See Dowell v. School Board of Oklahoma
ity. 219 F. Supp. 427 (W.D. Okla. 1963), 244 F. Supp. 971 (W.D. Okla. 1965),
which was recently affirmed by the Tenth Circuit in its decision in Civil Aetion
No. R523. January 23. 1967. In this leading case, the school system was ordered
to provide a majority to minority transfer preference.

Senator Stennis concludes his letter with a series of further questions con-
cerning the validity of the policies of the Office of Education for faculty desegre-
gation under the Act. stemming from his review of the May 20th memorandum,
the cases cited therein. and other decisions cited by the Senator.

The Senator first states that the Supreme Court has itself not vet ordered
faculty desegregation implemented. but only held that plaintiffs in school de-
segregation cases are “entitled to a hearing on the question of the relation be-
tween faculty assignments and the adequacy of the desegregation plans.” Tt
is frue that in reversing the refusal of the Fourth Circuit to consider faculty
assignments in the Bradley case, the Supreme Court stated that:

There is no merit to the suggestion that the relation between faculty
allocation on an alleged racial basis and the adequacy of desegregation
plans is entirely speculative. 382 17.8. 103, 105 (1965).

But in Rogers v. Paul, 382 T.8. 198 (1965). the other case cited by the Sen-
ator in this connection. the court was more direct in a decision handed down
the same day as Bradley :

Two theories would give students not vet in desegregated grades sufficient
interest to challenge racial allocation of faculty: (1) that racial alloca-
tion of faculty denies them equality of educational opportunity without
regard to segregation of pupils: and (2) that it renders inadequate an
otherwise constitutional pupil desegregation plan soon to be applied to their
grades. (382 U.8. at page 200).

The court then referred to the Bradley case and held that the plaintiff< here
(who were students in grades not yet reached by the plan) had standing to
challenge racial allocation of faculty under the first theory. and that they were
improperly denied a hearing on this issue.

These cases have been widely cited as aunthority for requiring prompt steps
toward the desegregation of faculty. Wheeler v. Durham City Board of Edu-
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cation, 363 F.2d 738 (4th Cir. 1966). is typical of such cases. In Wheeler, the
Fourth Circuit, after noting that the evidentiary hearing called for by Bradley
had been beld in the district court, had this to say about the Bradley decision :
We read the decision as authority for the proposition that removal of
race considerations from faculty selection and allocation is, as @ matter of
law, an inseparable and indispensable command. within the abolition of
pupil segregation in public schools as pronounced in Brown v. Board of
Education [italic added] (363 F.2d at 740).

In no case, it appears. has an evidentiary hearing been held under Bradiey
which resulted in a finding that the racial allocation of faculty does not subject
students to discrimination. In fact. in many cases the courts, seemingly seeing
the conclusion of diserimination as inescapable, have apparently not found hear-
ings on the question necessary in order to require steps implemented to deseg-
regate faculty, but consider this required “as a matter of law.” If this is so. it
must be that defendant school boards have not demanded such hearings in order
to fight or delay faculty desegregation orders.

From the decisions in Singleton, Kemp. Wright, and Kier cases, for example,
the cases next referred to by Senator Stennis, which are all cited above, it is not
clear that such hearings were held. But the Nenator refers to these cases,
which were among those cited in the May 20 memorandum, primarily to point
out that they are all cases in which the courts “exercised their inherent powers
of equity” in enforcing constitutional provisions. The Senator's position is that
a Federal administrator, such as the Commissioner of Education, has no inherent
powers of equity, and “‘must find the authority for all his acts and orders in the
statute which he administers.”

This position is generally sound. But the Commissioner does find authority
in Title VI for his acts in formulating faculty desegregation policies to be applied
in determining eligibility for Federal financial assistance. In reviewing progress
in faculty dexegregation, and finding that some districts are making adequate
progress and cothers are not, the Commissioner may be acting somewhat akin
to a district court exercising equity powers in applying constitutional standards
to determine faculty desegregation requirements in particular cases. To the
extent that this is so, it is because the Commissioner must exercise this kind
of discretion under § S0.4(c) (2) of the Presidentially-approved Regulation is-
sued by the Department as required by § 602 of the Act.

If the Commissioner lacked discretion somewhat analogous to that of the
courts in such cases, then he could not consider any desegregation plan to con-
stitute a basis for extending Federal financial ascistance under § 601. He would
be obliged to move to terminate assistance to all dual-structure districts that
did not succeed in eliminating the dual-structure indicia virtually overnight.
Onlyx the requirements of § 0.3 could be applied. and no gradualism would be
available under § 80.4(c) (2). It is clear that if there is to be any gradualism,
then some appropriate officer must have the power to evaluate the gradual prog-
ress it produces.

Otherwise the intent of the Congress would be defeated. Senator Humphrey
stated as follows:

The Commissioner of Education would be warranted in relying on any
existing plans of desegregation which appeared adequate and effective . . .
It is not expected that funds wonld be cut off s0o long as reasonable steps
were being taken in good faith to end unconstitutional scgregation. [Italic
added] 110 Cong. Rec. 6545 (1964).

Tater in the same speech he said, “Depending on the circumstances, Federal
comrts have approved plans of progressive desegregation . . .” id. at 6546, The
inference is plain that he would expect the Commissioner’s actions under Title
VI to depend on the circumstances in each case, to determine whether a district
had a “plan of progressive desegregation” which was “adequate and effective.”
and whether “reasonable steps were being taken” under it “to end unconstitu-
tinrnal segregation.”

Iike all administrative actions, the Commissioner’s must he reasonahle and
not capricious. In the context both of the practical situation and of Senator
Humphrey’s statements, it would have heen ureasonable for the Commissioner
tn disregard the evolving hody of judicial opinion in this area. That this body
of opinion is in fact faithfully reflected in the policies of the guidelines, and in
the actions taken under their provisions, is supported. it is believed. by the
caxes cited and analysis provided in this memorandum.
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It should be added that a number of key decisions involving consideration of
faculty desegregation were handed down before either the 1966 or the 1965 guide-
lines were prepared, some of them even before the passage of the Act. See
Mapp v. Board of Education, City of Chattanooga, 319 F. 2d 571 (6th Cir. 1963) ;
Northeross v. Board of Education, City of Memphis, 33 F. 2d 661 (6th Cir.
1964) ; Jackson v. School Board, City of Lynchburg, 321 F. 2d 230 (4th Cir.
1964) : Augustus v. Board of Public Instruction, Escambia County, 306 F. 2d
862 (5th Cir. 1962) ; Braxton v. Board of Public Instruction of Dutval County,
326 F. 2d 616 (5th Cir. 1964) ; and Christmas v. Board of Instruction of Harford
County, 231 F. Supp. 331 (D.C. Md. 1964). This listing is not exhaustive.

Among the more significant of the decisions handed down since the May 20
memorandum that concerns faculty desegregation are the Clark and Dowell de-
cisions in the Eighth and Tenth Circuits. In both cases the school districts were
ordered to bring about the elimination of the racial identifiability of schools
arising from the racial composition of their faculties, on the same principles as
those expressed in the guidelines. A district court in the Sixth Circuit has just
followed these same principles and ordered a series of specific steps promptly
implemented to bring about the transfers and new assignments of personnel
necessary to eliminate the racial identifiability of schools. See Robinson V.
Shelby County Board of Education, Civil Action No. 4916 (W.D. Tenn. January
19.1967).

Senator Stennis’ final concern in this connection is that the May 20 memoran-
dum cites only a letter from the Attorney General to Senator Cooper as authority
for “flving in the face of the plain language of Section 604” of the Act by requir-
ing steps toward faculty desegregation in each plan.

The letter in question appears at 110 Cong. Rec. 10076 (1964). In it the At-
torney General explained that § 602 would generally not cover an employer (not
“employee:” the Senator’s letter has what is apparently a typographical error
here) receiving Federal aid who diseriminates in his employment practices. In
order to make this clear. the Senate added § 604 to the bill.

The limited application of this provision has been pointed out in an earlier
portion of this memorandwm. The exception it provides was intended to cover
sitnations where those subjected to discrimination are not the beneficiaries of the
Federal assistance involved. Such is the example cited in the Attorney General’s
letter, where the farmer need not adhere to nondiscrimination policies in em-
ploxying farm hands bhecause they are not the beneficiaries of the Federal assist-
ance extended to the farmer.

It is true that the Attorney General did not specifically refer to school faculties
as presenting a different case, as the Senator notes, probably because no one had
thought of exec:pting school systems from requirements to eliminate the sub-
jection of students to discrimination that is inherent in maintaining segregated
faculties,* Nothing has been found in any portion of the legislative history of
Title VI, including § 604. which shows that any part of the intent of Congress was
to authorize Federal assistance to school distriets that failed to comply with such
requirements for faculty desegregation. If it had been intended to reverse an
understanding already arrived at. and to carve out a major exception from the
broad nondiserimination purposes of § 601, surely some explicit statement to that
effect would have been made. For prior to the addition of § 604. it was the clear
understanding that the Commissioner would be justified in requiring elimination
of racial allocation of faculty where it affected educational opportunities of
students. as the courts hold it does. See Senator Humphrey’s statement to this
effect at 110 Cong. Rec. 6545 (1964), in which he cited the Brazton case referred
to above. No contrary statement appears anywhere else. In this connection, see
Hearings, Committee on Rules. House of Representatives, on H.R. 7152, 88th
Congress, 24 Sess. (1964), pages 94, 226.

But the Senator’s position is that no question of statutory construction arises,
because “there is no ambiguity in Section 604.” He points out that § 604 begins
with the phrase “Nothing contained in this Title shall be construed to authorize

action . . . with respect to any employment practice . . .”
The heart of Title VI, which ic set out in § 801, reads in nertinent part. “No

person . . . shall on the ground of race . . . be subjected to disecrimination . .

*When the Attorner General was specifieally asked for his formal opinion on this
question, he provided a thorouch analysis in Mr. Clark’s letter of October 4, 1966, to
Chairman Smith of the House Rules Committee. in which it is concluded that the Com-
missioner of Education is not only authorized but required under Title VI to prescribe
faculty desegregation provisions in voluntary desegregatinn plans.
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The pattern of assignment of teachers to school can seriously subject students to
diserimination on the ground of race, such as in a case where teachers with Class
“A" teaching certificates were assigned only to white or predominantly white
schools. The discrimination affecting Negro students in all-Negro schools that
would result from such a policy would obviously be contrary to § 601. Even if the
provision later added by § 604 were considered to be not internally ambiguous, in
spite of its broad but undetined term “employment practice.” this provision is
certainly in conflict with § 601. To read the two provisions harmoniously, the
pertinent legislative history must be consulted.

Accordingly, § 604 can only be understood by reference to the Attorney Gen-
eral’s letter and other relevant portions of the legislative history of § 604 dis-
cussed above. And § 601 must be read in the light of the statements made prior
to the addition of § 604, and at the time it was introduced, showing that § 601 bhad
been expressly understood to extend to the racial allocation of faculty in the
public schools affecting educational opportunities of students, and that the later
amendments were not considered to make changes of substance in Title VI. See
the discussion on page 6 above.

In cases such as this, the well-settled principles of statutory construction apply.
Where there is ambiguity in a statute. especially in highly remedial legislation
such as the Civil Rights Act, a limiting proviso like § 604 must be read in such a
way as to avoid defeating the primary purpose of the Act. Jiller v. Robertson,
266 U.S. 243, 248 (1924) ; cf. Phillips Pctroleum Co. v. Wisconsin, 347 U.8. 672
(1954) ; Interstate Gas Co. v. Power Commission, 331 U.S. 682, 691 (1947) ;
United States v. Scharton, 285 U.S. 518 (1932).

The only court that has so far specifically considered the applicability of § 604
is the Fifth Circuit in the Jefferson County case (now being reheard). The con-
clusgion reached in the December 29, 1966 opinion was the same as in this memo-
randum. No court has reached the Senator’s conclusion.

MagrcH 2, 1967.
Hon. RusseLL B. Loxg,
Chairman, Finance Committee,
U.S. Senate, Washington, D.C.

DEAR SENATOR LONG: During the course of Secretary Gardner’s testimony be-
fore your Committee on February 23. 1967, you raised the question whether the
Supreme Court’s decision in the Brown case requires the desegregation of
a public school faculty in which teachers have previously been assigned on a
racial basis as part of a dual racial public school system. You asked that this
Department furnish the Committee a memorandum discussing the case law in
this area. The case law, I believe, clearly imposes on public school authorities
the affirmative, constitutional duty to desegregate their faculties so that the
rights of pupils to the “equal protection of the laws™ under the Fourteenth
Amendment will no longer be denied.

In 1954 the Supreme Court of the United States declared that the segrega-
tion of public school students according to race violates the Fourteenth Amend-
ment. Brown v. Board of Education, 347 U.S. 483 (1954). A year later, the
Court, in determining how judicial relief could best be fashioned. mentioned
the problem of reallocating staff as one of the reasons for permitting the de-
segregation process to proceed with “all deliberate speed.” Broiwrn v. Board of
Education, 349 U.S. 294, 301 (1955).

Two cases decided by the Supreme Court in late 1965 indicate that school boards
may no longer postpone the responsibility owed their students of desegregating
faculty. In Bradley v. School Board of Richmond, Virgina, 382 U5, 103 (1965),
the Court took the view that faculty segregation had a direct impact on a
desegregation plan, and that it was improper for the trial court to approve a
desegregation plan without inquiring into the matter of faculty segregation. In
reaching this conclusion the Court, in a unanimous opinion. commented that
“there is no merit to the suggestion that the relation between faculty alloca-
tion on an alleged racial basis and the adequacy of the desegregation plans is
entirely speculative.” And in ruling that there should be no further delay in
a hearing on the question of faculty desegregation, the Court further emphasized
that ‘“delays in desegregation of school systems are no longer tolerable.” 382
U.S. at 105.

In Rogers v. Paul, 382 U.S. 198 (1965). the Supreme Court extended the un-
delayed right to challenge teacher segregation to students who had not yet
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themselves been affected by the School Board's gradual desegregation plan. The
Court stated (352 U.N, at 200) :

Two theories wonld give students not yet in desegregated grades sufficient
interest to challenge racial allocation of faculty: (1) that racial allocation
of faculty denies them equality of educational opportunity without regard
to segregation of pupils: and (2) that it renders inadequate an otherwise
constitutional pupil desegregation plan soon to be applied to their grades.

Relying on the Bradley case, the Court of Appeals for the Fifth Circuit, the
circuit covering the states of Alabama, Florida, Georgia, Louisiana, Mississippi
and Texas, ruled in January 1966. in a suit also brought by Negro students, that
it was “essential” that the plan of desegregation for Jackson, Mississippi “pro-
vide an adequate start toward elimination of race as a basis for the employ-
ment and allocation of teachers, administrators, and other personnel.” Single-
ton v. Jackson Municipal Separate Sclool District. 335 F. 2d 865, 870. And in
a case decided in August 1966, the same Court ruled that the plan of desegrega-
tion for Mobile., Alabama “must be modified in order that there be an end to
the present policy of hiring and assigning teachers according to race by the
time the last of the schools are fully desegregated for the school year 1967-68.”
Davis v. Board of School Commissioners of Mobile County, 36+ F. 2d 896. 904.

The Courts of Appeals for the Fourth Circuit (Maryland, North Carolina,
South Carolina, Virginia and West Virginia), the Eighth Circuit (Arkansas,
Towa. Minnesota. Missouri., Nebraska, North Dakota and South Dakota) and the
Tenth Circuit (Colorado, Kansas, New Mexico, Oklahoma, Utah and Wyoming)
have similarly held. In a suit brought by pupils in Durham, North Carolina,
the Court stated :

We read the [Bradley] decision as authority for the proposition that re-
moval of race considerations from faculty selection and allocation is, as a
matter of law, an inseparable and indispensable command within the aboli-
tion of pupil segregation in public schools as pronounced in Brown v. Board
of Education, supra. 347 U.S. 483. Hence no proof of the relationship be-
tween faculty allocation and pupil assignment was required here. The only
factual issue is whether race was a factor entering into the employment and
placement of teachers.

Wieeler v. Durham City Board of Education. 363 F. 2d 738, 740 (C.A. 4, 1966).

The Court in Wheeler went on to require (atp. 741) :

Vacant teacher positions in the future . . . should be opened to all ap-
plicants, and each filled by the best qualified applicant regardless of race.
Moreover. the order should encourage transfers at the next session by present
members of the faculty to schools in which pupils are wholly or predomi-
nantly of a race other than such teacher's. A number of the faculty mem-
bers have expressed a willingness to do so. Combined with the employment
of new teachers regardless of race. this procedure will, within a reasonable
time, effect the desegregation of the faculty.

Chambers v. Hendersonville Board of Education, 364 F. 2d 189 (C.A. 4. 1966).
involved the problem of Negro teachers who lost their jobs when an all Negro
school was abolished. The School Board treated them as new applicants. The
Court held that thisx was diseriminatory and invalid under the Fourteenth
Amendment, stating (at p. 192)

First, the mandate of Brown v. Board of Education, 347 U.S. 483 (1954),
forbids the consideration of race in faculty selection just as it forbids it in
pupil placement. See Whecler v. Durkam City Board of Education, 346 F.
2d T68. 773 (4 Cir. 1965). Thux the reduction in the number of Negro pupils
did not justify a corresponding reduction in the number of Negro teachers.
Franklin v. County Roard of Giles County, 360 F. 2d 323 (4 Cir. 1966).
Second. the Negro school teachers were public employees who could not be
diseriminated against on account of their race with respect to their retention
in the system. Johnson v. Branch, 364 F. 24 177 (4 Cir. 1966), and cases
therein cited. . . .

In a snit brought by pupils in FEl1 Dorado. Arkansas, the Eighth Circuit Court
of Appeals recognized *‘the validity of the plaintiffs’ complaint regarding the
[School]l Board's failure to integrate the teaching staff. Snch diserimination is
proscribed by Brown and also the Civil Rights Act of 1964 and the regulations
promulgated thereunder.” Kemp v. Beasley, 352 F. 2d 14, 22 (1965). The Court
elaborated on this thenie in Smith v. Board of Education of Morrilton, 363, F. 2d
TT0, TTR (19G6) :
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It is our firm conclusion that the reach of the Brown decisions, although
they specitically concerned only pupil discrimination, clearly extends to the
proscription of the employment and assignment of public school teachers
on a racial basis. Cf. U'nited Public Workers v. Mitchell, 330 U.S. 73, 100
(1947) ; Wieman v. Updegraff, 344 U.S. 183, 191-192 (1952). See Colorado
Anti Discrimination Comm’n v. Continental Air Lines, Inc., 372 U.S. 714, 721
(1963). This is particularly evident from the Supreme Court’s positive in-
dications that nondiscriminatory allocation of faculty is indispensable to the
validity of a desegregation plan. Bradiey v. School Board of the City of
Richmond, supra; Rogers v. Puul, supra. This court has already said,
‘Such discrimination [failure to integrate the teaching staff] is proscribed
by Brown and also the Civil Rights Act of 1964 and the regulations promul-
gated thereunder.” Kemp v. Beasley, supra, p. 22 of 352 F. 2d.

In a recent decision of the Eighth Circuit, Clark v. Board of Education of
Little Rock School District, No. 18, 368 (December 15, 1966), the Court required
of the Little Rock, Arkansas School Board (slip op., p. 15) a “positive program
aimed at ending in the near future the segregation of the teaching and operating
staff.” The Court stated (slip op., p. 13) :

We agree that faculty segregation encourages pupil segregation and is
detrimental to achieving a constitutionally required non-racially operated
school system. It is clear that the Board may not continue to operate a
segregated teaching staff. Bradiley v. School Board of City of Richmiond,
382 U.8. 103 (1965). . .. It is also clear that the time for delay is past.
The desegregation of the teaching staff should have begun many years ago.
At this point the Board is going to have to take accelerated and positive
action to end discriminatory practices in staff assignment and recruitment.

The Court then proceeded to outline the essential ingredients which such
“action” must inclide (pp. 13-14) :

First, . . . future employment. assignment, transfer, and discharge of
teachers must be free from racial consideration. Two. should the desegre-
gation process cause the closing of schools employing individuals predomi-
nately of one race, the displaced personnel should, at the very minimum,
be absorbed into vacancies appearing in the system. Smith v. Board of
Education of Morrilton School District, No. 32, supra. Third. whenever
possible, requests of individual staff members to transfer into minority
situations should be honored by the Board. Finally, we believe the Board
make all additional positive commitments necessary to bring about some
measure of racial balance in the staffs of the individual schools in the very
near future. The age old distinction of “white schools” and “Negro schonls”
must be erased. The continuation of such distinctions only perpetrates
inequality of educational opportunity and places in jeopardy the effective
future operation of the entire “freedom of choice” type plan.

In a suit brought by pupils in Oklahoma City. Oklahoma. the Court of Appeals
for the Tenth Circuit recently affirmed a lower court order requiring that by
1970 “there should be the same percentage of non-white teachers in each school
as there now is in the system.” Board of Education of Oklahoma City Publie
Schools, Independent District No. 89 v, Dowell, No. 8523 (Jannary 23. 1967).
slip op.. p. 22, affirming. 244 F. Supp. 971. 977-978 (W.D. Okla. 1965). The
District Court had stated (p. 978) that such a requirement provided “for
stability in school faculties during the integration process. . . . keving the
change to personnel turnover figures indicating that approximately 159 of the
total facunlty is replaced each year.” Although the evidence showed that there
was no difference in the quality of performance bhetween the white and non-white
personnel in the school system, the Court of Appeals held (p. 22) that where
“integration of personnel exists only in schools having both white and non-white
pupils. with no non-white personnel emplored in the ecentral administration
section of the syvstem”. there is “racial diserimination in the assignment of
teachers and other personnel.” Relring on the Supreme Court’s decisions in
Bradlen and Roners, the Court stated (p. 22) that “[tThe [lower conrt] order
to desegregate faculty is certainly a necessary initial step in the effort to cure
the evil of racial segregation in the school svystem.”

Numerons distriet courts, in applying the law as elucidated by the Supreme
Conrt and the courts of appeal of their various cirenits, have entered orders
in school desegregation cases requiring the desecregation of faculty and staff,
In entering such orders. a few of the distriet courts have also et forth their
reasons in memorandum opinions. One such opinion was issned by the United
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States District Court for the Eastern District of Virginia in refusing to approve
a plan submitted by the School Board of Greensville County, Virginia, on the
ground that the plan must, but failed, to include a provision for the employment
and assignment of staff on a nonracial basis. Wright v. County Board of
Greensville County. Virginia. 252 F. Supp. 378 (E.D. Va. 1966). In holding that
a faculty desegregation provision approved by the Commissioner of Education
was not sufficient, the court stated (at 384) :

The primary responsibility for the selection of means to achieve employ-
ment and assignment of staff on a nonracial basis rests with the school
board. .. . Several principles must be ohserved by the board. Token as-
signments will not suffice. The elimination of a racial basis for the employ-
ment and assignment of staff must be achieved at the earliest practicable
date. The plan must contain well defined procedures which will be put
into effect on definite dates. The board will be allowed ninety days to sub-
mit amendments to its plan dealing with staff employment and assignment
practices.

The United States District Court for the Western District of Virginia, in
providing for similar relief in the case of Brown v. County School Board of
Fredcrick County. 245 F. Supp. 549, 560 (1963), said :

[T1he presence of all Negro teachers in a school attended solely by Negro
pupils in the past denotes that school a “colored school” just as certainly as
if the words were printed across its entrance in six-inch letters.

See also Kier v. County School Board of Augusta County, 249 F. Supp. 239,
247 (W.D. Va, 1966).

The cases which I have reviewed establish. in my judgment, the constitutional
duty of school authorities to disestablish imposed racial segregation of facul-
ties and recognize that this obligation emanates from the principles enunciated
in the Brown decision.

Sincerely,

RAMSEY CLARK,
Deputy Attorney General.

[From the Atlanta Constitution, Mar. 10, 1967]
ScrHoOLS GET A YEAR'S GRACE
(By Eugene Patterson)

While remaining firm, the U.S. Office of Education is embarking on a more
conciliatory approach to encourage desegregation of lagging Georgia schools.
For one thing, letters to state departments of education are in the works, inviting
the states to assume more responsibilities in effecting the guidelines. Federal
funds will be offered to finance increased state activity.

Of more immediate significance, however, will be a notification that one Georgia
county is about to get from Washington. This decision, which has already been
made, will signal a major adjustment in fund cutoff policy by the Office of Educa-
tion.

The Georgia county in question still has segregated schools. New federal funds
have been withheld from it during the current school year, pending a permanent
fund cutoff hearing scheduled to be held shortly. Many Georgia counties are in
this shape, so they will be interested to know what is about to happen.

In return for a firm commitment volunteered by the county school system that
it will undertake significant desegregation beginning next September, the Office
of Education is postponing the fund cutoff hearing until next September, and is
additionally releasing to the schools all of the federal funds that have been with-
held from them this year.

In short, a school system that has been cited as not obeying the law up to now,
but which decides to comply during the next school year, may retrieve the cur-
rent year’s funds it has lost and delay its fund cutoff hearing by simply spelling
out its intentions for the future.

The intentions will have to be spelled out; the Office of Education is not ac-
cepting vague promises. The county whose funds are about to be restored laid
down a detailed plan for student and faculty desegregation, affecting some 10 per
cent of its Negro students.

But the significance of the new federal decision lies in its show of conciliation.
Counties that have done nothing to comply with the guidelines heretofore are not
to be consigned ruthlessly to the outer darkness; if they want to come back into
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the light they’ll be welcomed and helped to catch up with the other school sSys-
tems, with their past lag written off.

The emphasis has thus been turned more decisively to encouraging compliance
rather than terminating funds. Those reluctant schools that choose to do that
which they have not yet done are offered financial forgiveness for their past
omissions.

Justice department lawsuits impend for the outright defiant, of course, so that
ultimately they will be desegregated by court order if not by the Office of Educa-
tion’s new encouragement.

But the new policy of conciliation in place of punishment offers a way out of the
woods for those Georgia school systems wishing to take it.

(Reference to following material appears on page 375, Part T 1)

PITTSBURGH PUBLIC SCHOOLS.
Pittsburgh, Pa., April 18, 196%.
Mz. Jack REED,
Education and Labor Committee Council, Rayburn Building.
Washington, D.C.

Dear Mr. REED: I believe that you inquired of this office as to the effect of
federal programs under the Elementary and Secondary Education Act Title I
which are being extended to nonpublic schools. T think vou referred to “31”
programs, citing testimony before a Congressional Committee as to the origin
of this quotation.

I do not believe that I stated that 31 programs were extended to the nonpublic
schools, but rather than we have about 31 ESEA programs in Pittsburgh,
@ number of which are extended to the nonpublic schools.

Enclosed is a tabulation and description of these programs with those asterisked
being the ones which we extend to Parochial Schools.

Sincerely,
S. P. MagrraAND, Jr.
ESEA Titie T

Communication skills*®_________________________________ $438. 140
Pattern drills ______________________ ______________ 12,298
Instructional leadership —___________________________ ____ __________ 171, 579
Team teaching _____________________________ 391, 964
Team teaching educable and retarded ______________________________ 10, 084
Transition rooms _____________ _____________________ 269, 100
Time for team leaders . _____________________________________ 154, 000
Safety education®____ ______ o 12,630
Reduction class size—Kindergarten_________________________________ 66, 421
Music instruetion®® _______ . 186, 610
Secondary counselors _.____________________________________________ 104, 360
Elementary counselors**___________________________________________ 129, 460
Home-school visitors®?_____________________ 104,179
Employment supervisors ______________________________ . _____ 27. 180
Adapted physical edweation _______ ________________________________ 151, 350
Psvehologists 51,050
Eveglasses® ___ 10. 000
Speech and hearing mobile units**__________________________________ 90, 430
Administration® _________________________ o ____ 189, k99
Evaluation® ___________ 208, k00
Lunchroom aids (3) ________ 3. 877
Library Aids*?® _________ 77.118
Teachers—Unwed mothers*®_______________________________________ 30. R00
Demountables ___ _____ __ ________ o __ 208. 000
Educational ecamping®2® ____________ 25. 000
Assistant teacher, preprimary (2months) ___________________________ 42, 768
Familv related education (2 months)?______________________________ 5. 540
Saturday workshops ___ . ____ . __._ 5. 954
Nongraded planning 2 ___ ___ ___ e __ 7,050
Television _______ .. e~ 49,950

Total __ 3. 436, 541

1 Projects earried out on non-public-sehool premises.
2 Penotes non-publie-school involvement.
3 Bevond regular schoolday hours.

NOTE.—No non-public-school personnel.
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ProGerRaMS UxpER TITLE 1, ESEA, WHICH ARE SHARED WITH NON-PUBLIC SCHOOLS
COMMUNICATION SKILLS

The Communication Skills Program provides remedial reading, writing, and
speaking as well as a program of enrichment. The teachers, employed by the
Pittsburgh Public Schools under Title 1 ESEA, go into the parochial schools to
teach effective communication. Approximately sixty teachers are involved in
this assault on language problems and other stumbling blocks in the realm of
communication.

SAFETY EDUCATION

This program will provide for an expansion of the safety education staff by
two and also provide for the initial purchase of important safety equipment
which can be used as effective teaching devices. Among the specific duties of
the expanded staff in certified Title 1 ESEA schools will be: (1) to make distance
checks; (2) to conduct traffic safety survey of all schools—need for cross walks,
lady guards: ete.; (3) to inspect bus routes; (4) to supervise school =afety
patrol operations: (5) to be responsible for accident reports; (6) to
help teachers in charge of driver club programs in high schools; (7) to conduct
fire drills in the schools and pre-school centers; (8) work with City Bureau of
Fire Prevention on Junior Fire Patrol Programs.

MUSIC INSTRUCTION

This is a plan to provide free instrumental music instruction for talented ele-
mentary school pupils in public and non-public schools. This music project will
provide instrumental music instruction for students from grades 1 to 8 in identi-
fied areas of the city. The children in these underprivileged areas will have the
opportunity for cultural growth through the study of a musical instrument.

ELEMENTARY COUNSELORS

This program sets forth ten elementary counselors who will work with guid-
ance and counseling services in the elementary public and non-public schools.
This will be a concentrated effort because typically the disadvantaged child
needs to be helped with his total development : educationally, socially, and emo-
tionally.

SECONDARY COUNSELORS

This program sets forth eight secondary counselors who will work with guid-
ance and counseling services in the secondary public and non-public schools.
This will be a concentrated effort because typically the disadvantaged child
needs to be helped with his total development: educationally, socially, and
emotionally.

HOME AND SCHOOL VISITORS

Because of the acute shortage of professionally trained home and school
visitors, this project selects ten outstanding individuals and trains them part-
time for certification, and utilizes them the majority of their time as “Home and
School Visitors” to work with disadvantaged youngsters in the public and non-
public schools.

EMPLOYMENT SUPERVISORS

Pittsburgh. for three years, has demonstrated the worth of providing job
placement services particularly for graduates and drop-outs who, on their own,
are not successful in finding suitable employment. Present economic conditions
offer an opportune time for establishing positive relationships with employers in
the Pittsburgh community. Two additional placement officers are assigned to
areas of social and cultural deprivation to arrange employment for graduates
and drop-outs.

PSYCHOLOGISTS

The implementation of this program will enable the psychological staff to more
nearly meet the demunds for increased service in Title 1 ESEA Programs, par-
ticularly in elementary schools, and to make possible some services for parochial
gchool pupils.
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EYEGLASSES

Eyeglasses will be provided for needy children who do not receive them from
Public Welfare but who fit Title 1 ESEA criteria.

SPEECH, HEARING, AND VISUAL IMPROVEMENT

The Mobile Speech and Hearing Center will be designed to meet the special
educational needs of pupils with speech or hearing handicaps from pre-kinder-
garten through high school. This service is made available to both public and
nou-public schools.

ADMINISTRATION

The service of the administrative staff under Title 1 ESEA is available to non-
public schools and their staff for information, consultation, and implementation
of appropriate educational programs.

LIBRARY AIDES

This program will provide library aides on the basis of one-half time in a public
school and one-half time in a parochial school in certified Title 1 ESEA areas of
the city. The aides are trained to do sub-professional library work in order to
free the librarian for better service to the children.

TEACHERS—UNWED MOTHERS

The basic purpose of this program is to emable pregnant school age girls to
complete their high school education and graduate. This service is available to
public and non-public school students.

EDUCATIONAL CAMPING

Educational camping is a three day outdoor educational experience for sixth-
grade pupils in Title 1 ESEA public and non-public schools. This program pro-
vides an outdoor laboratory for the “incubation” of pupil skills.

ASSISTANT TEACHERS—PRE-PRIMARY

Assistant teachers are hired to lend supportive service to teachers in the pre-
primary program. This service is made available to both public and non-public
school youngsters in Title 1 ESEA areas of the city.

FAMILY RELATED EDUCATION

Family Related Education provides classes for adults whose interest cannot
be met by the standard evening school program. In order to help culturally
deprived children to develop their potential, Family Related Education seeks
to provide more educational and cultural opportunities for the parents and adults
in the communities where these children live. This service is made available to
parents of public and non-public school pupils in Title 1 ESEA areas of the city.

TELEVISION

Television programs will provide structural linguistics instruction to junior
and senior high school pupils in public and non-public schools in Title 1 ESEA
areas. The regular classroom work is supplemented by two daily television pro-
grams, “News 66 and Structural Linguisties.” The program is made available to
non-public school pupils through the use of television sets on loan for this
specific purpose.

Tue SCHOOL DISTRICT OF PHILADELPHIA,
BoARD oF EDUCATION,
April 10, 1967.

Hon. CARL D. PERKINS,
(hairman, House Education and Labor Committee, House of Representatives,
Washington, D.C.
Deag Mr. PERKINS : We deeply appreciate the opportunity afforded our Super-
intendent, Dr. C. Taylor Whittier, of appearing before the Committee a few
weeks ago. The enclosure, “Federal Funding Needs, School District of Philadel-
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phia, Pennsylvania” is a follow-up to that appearance to further acquaint you
with Philadelphia’s needs, plans and hopes.

Big cities find that local revenue sources can no longer meet the increasing
costs of public education. With respect to programs using Title I money,
Philadelphia will need $14,000.000 in additional funds just to stand still. Another
$10,000,000 will also be needed to implement new and expanded programs in
the basie skills areas.

At the present time. 40¢; or 108,000 children in Philadelphia’s Public schools
are classified as educationally disadvantaged. A variety of specialists, materials,
supportive services and programmatic approaches to develop new eduecational,
remedial, guidance and psychological service programs are needed to overcome
this deprivation. Funds granted on a per pupil basis rather than categorical
funds would permit the school district to implement unique and innovative ap-
proaches. 8250 per child is the basic allotment that is needed. Approximate
cost—=~827,000,000.

Experimentation and innovation are the keys to educational change. In order
to implement desirable change, facility renovation and design are necessary
components to the development of new and innovative educational programs.

Funds for alterations and improvements and new building construction keyed
to innovation and experimentation should receive incentive grants of 259, from
the Federal government. These funds will add impetus and will help to develop
the types of programs that can be unique and dynamic forces in changing the
focns of education.

The teaching of educationally disadvantaged children requires new approaches
and special techniques. Teachers of these children must be constantly involved
in staff development programs so that they can more adequately fulfill their role
in the classroom. In order to do this, massive staff development programs must
be implemented. These programs will greatly enhance the instruction these:
children are receiving and will also provide teachers with needed and necessary
teaching skills,

The proposed increases in the 1967-68 budget for the implementation of the-
Elementary and Secondary Education Act would make it possible for the schools
of Philadelphia to build upon the gains made from this source of funds. We
strongly urge that the Committee, under your astute leadership, give full support
to the increases so as to sustain and increase the forward movement already in:
motion to provide all children with equality of educational opportunity.

Sincerely yours,
ROBERT L. POINDEXTER,
Deputy Superintendent.

Federal funding needs, School District of Philadelphia, Pa.

Vocational Education Act____ — $4, 000, 000
Smith-Hughes and George-Barden Acts 1, 012, 500
Economic Opportunity Act:

Title I-B __ — 3, 000, 000

Title II-A __ - — — 24, 650, 000

Title II-B ________ 960, 000-
Manpower Development Training Act 2, 000, 000
National Defense Education Act:

Title ITT _______ —_——- 2, 000, 000

Title V 467, 000-
Civil Rights Act 500, 000
Educating the atypical child 5, 000, 000
National Teachers Corps__ - 3, 370, 000-
Education Professions Act______________ - —— 520, 000"
Elementary and Secondary Education Act:

Title I ______________ e 25, 000, 000

Title IT __ . _____ Y 3, 000, 000

Mitle I1T e 4, , 000

Total - 79, 479, 500

VOCATIONAL EDUCATION ACT

At present. allocations are made on a first-come, first-served basis, according
to the State plan.
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A minimum of $3 million is needed for next year. Local effort must be $114
million.

As demands on the Operating Budget of the Philadelphia School District
increase, the capability for providing matching funds diminishes.

Recommendations

1. Establish allotments on the basis of population and need.
2. Reduce the local contribution factor from 50¢, to 109.
3. Include children in special education as eligible recipients and waive the
requirement that they must be in grades 9 to 12.
4. The $3,000,000 needed for next year should be divided as follows:
$2, 000, 000—Trade and Industry Equipment
750, 000—Distributive and Commercial Education
250, 000—Home Economics
5. An additional £1,000,000 is needed for staff development and for the
development of new program manuals.

SMITH-HUGHES AND GEORGE-BARDEN ACTS

The formula should be increased to &75 per child, Reimbursement should be
allotted for children who are presently in Comprehensive High Schools. Stu-
dents in the Commercial Course should alxo be included. Approximate cost—
$£1.012,500.

ECONOMIC OPPORTUNITY ACT

Title I B—Neighborhood Youth Corps

At present 1600 youths are enrolled in the full-year Work Training Program
and 2,500 in the summer program. This program has cut the drop-out rate
but does not provide adequately for the great number of potential drop-outs.
It is proposed that the program be expanded to enroll 3,000 in-school youth during
the school year and summer. Approximate cost—3$3,000,000.

Title IT A—Community action programs

1. Operation Outreach.—provides remedial reading, tutorial homework help,
counseling, and cultural enrichment. It should he doubled in size instead of
being phased out. An estimated 20,000 children need this service during after-
school and evening hours. Approximate cost—$1,750,000.

2. Full Year Head Start Program.—Currently provides prekindergarten educa-
tion for 5,500 children between the ages of 3 and 5. There is a need in Phila-
delphia for a program for at least twice this number—11.000 children. Approxi-
mate cost—$12,500,000.

3. Summer Head Start Program.—To maintain the present level of this six-
week kindergarten program for 1,500 children would cost $400,000.

4. Head Start Follow-up.—New and innovative approaches to the individualiza-
tion of instruction must be developed to provide the vehicle for moving dis-
advantaged children more rapidly into the regular instructional program. Head
Start Follow-up will help to maintain the gains achieved in the pre-school pro-
gram. Cost—$10,000,000.

Title IT B—(Title III ESEA) Adult basic literacy

700 adults each year during the past two years have acquired fundamental
reading and writing skills. This program should be expanded to serve 1100
adults. Cost—$960,000.

MANPOWER DEVELOPMENT AND TRAINING ACT

To maintain the present level and to expand the program to meet increasing
needs for training and retraining workers would cost £2,000,000.

NATIONAL DEFENSE EDUCATION ACT
Title I11
Grants under this Title are made on a matching basis. Alth.ough additional
funds are needed to buy equipment, books and m:}terials in eligible areas, the
burden imposed by the 309 contribution makes it difficult for the School I?lstl:ict
to benefit hecause of its tight budget. Congress slmn}d r_oduce the (:ontrlbutlon
to 10¢ and thus increase the ability of the School District to benefit. To con-
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tinue to improve Science Laboratories, Instructional Materials Centers and pro-
vide funds tfor eligible materials, the School District needs &2,000,000.
Title V

To provide a ratio of one counselor to 400 students in our secondary and spe-
cial schools, the allotments should be increased to $3.88 per child. Cost—
$467,000.

CIVIL RIGHTS ACT

Title IV

Betrer insights are provided when teachers and administrators participate
in in-service training in inter-group education. Funds under this Title will
also be used to foster integration in the schools. Cost—$500,000.

EDUCATING THE ATYPICAL CHILD

The physically, emotionally and mentally handicapped child requires skills,
curriculum and methods of instruction that are unique. Individual attention to
the needs of each child is of paramount importance. To do the job so that handi-
capped children can become productive members of society will require $5,000,000
next year.

NATIONAL TEACHER CORPS

A change of focus is needed in the prescribed use of corpsmen. Corpsmen
would be of greater service if they were permitted to carry a regular teaching
load, with intensive supervision, and with adjustments in their schedules to per-
mit time for college course work. At present they can be used only as supple-
mental personnel. Philadelphia could use 300 interns and 60 team leaders.
Approximate cost—8$3,370,000.

EDUCATION PROFESSIONS ACT

Funds for upgrading the instructional and administrative skills of 2,000 staff
members next year would cost $400,000.

Teacher aides have demonstrated their dedication and interest in the disad-
vantaged children in the inner city schools. Many aides could become competent
teachers if funds could be provided for tuition grants. Grants for 200 aides
would cost $120,000.

ELEMENTARY AND SECONDARY EDUCATION ACT

Funds provided in this act impose a real hardship on local school systems be-
cause of the restrictive nature of the guidelines. We agree with the general
principle that guidelines must be established. However, we feel that these should
be broadly stated so that local professional judgment can be the basis for ex-
penditures. Innovation and creativity are stifled because the guidelines are so
structured in nature. Programmatic change when needed is impeded because of
the necessity of prior approval from the granting agency. It is therefore our view
that guidelines broadly stated, giving local educational agencies freedom to use
funds as needed but with auditing procedures established so that abuses will be
avoided, would be the soundest approach to the expenditure of these funds.

The second limitation of the legislation is the pattern of funding. Appropria-
tion should he made early enough and guaranteed over a period of years, so that
sound educational planning and implementation of projects can be undertaken.
A fundamental change should be the funding of projects on a program year basis
rather than on a fiscal year basis. With these changes in effect. and with the
establishment of guidelines that will stay in effect for the life of the legislation,
school districts would be able to develop programs that will more nearly meet
the needs of disadvantaged children.

Title T

The Towa Test scores in Reading and Arithmetic for Philadelphia highlighted
the need for a massive program to upgrade basic skills. Planning committees
are now at work designing new programs to help overcome these deficiencies,
In order to fully implement these and other essential programs. $25,000.000 will
be required next year. Early notification of funding is imperative so that pro-
grams can be carefully planned, organized and evaluated.
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Title 11

The Department of Public Instruction, Harrisburg, Penna.. has mandated that
every school have a library with a minimum of ten titles per child by 1973. An
allotment of $25 per child would help to meet this objective. Approximate
cost—$3,000,000.

Title 11T

Philadelphia has developed *“new linkages™ with the community as a result of
funds provided by this Title. Community and Magnet Schools are in their
infancy. Intensive Learning Centers are in the planning stage. Career Develop-
ment programs are being studied, and the use of large numbers of volunteers
and paraprofessionals is about to become a reality. These and many other
innovations will require a grant of $4,000,000.

GENERAL RECOMMENDATIONS

Big cities find that local revenue sources can no longer meet the increasing
costs of public education. Philadelphia, this year, will need $14.000,000 in addi-
tional funds just to stand still. Another $10,000.000 will also be needed to imple-
ment new and expanded programs in the basic skill areas.

At the present time 40% or 108,000 children in Philadelphia’s Public Schools
are classified as educationally disadvantaged. A variety of specialists, mate-
rials, supportive services and programmatic approaches to develop new educa-
tional, remedial, guidance and psychological service programs are needed to
overcome this deprivation. Funds granted on a per pupil basis rather than
categorical funds would permit the school district to implement unique and
innovative approaches. $250 per child is the basic allotment that is needed.
Approximate cost—$27,000,000.

SCHOOL CONSTRUCTION

Experimentation and innovation are the keys to educational change. 1In
order to implement desirable change, facility renovation and design are necessary
components to the development of new and innovative educational programs.

Funds for alterations and improvements and new building construction
keyed to innovation and experimentation should receive incentive grants of 25¢,
from the Federal government. These funds will add impetus and will help to
develop the types of programs that can be unique and dynamic forces in chang-
ing the focus of education.

(Reference to following material appears on p. 349.)

STATEMENT OF THOMAS W. CARR, STAFF DIRECTOR, NATIONAL ADVISORY
CounciL OoN THE EDUCATION OF DISADVANTAGED CHILDREN

The mission of the National Advisory Council on the Education of Disad-
vantaged Children is to evaluate the administration and effectiveness of federal
education programs for disadvantaged children. Simply stated, the Council
attempts to assess what the $1 billion being spent under Title I is buying in
terms of improved education for poor children. The operation of this Council
is unusual in several respects:

(1) It is presidentially appointed and is independent of the Office of
Education. The Council’s reports are made directly to the President and
Congress and are not reviewed by a government agency,

(2) No member of the Council is a government official.

(3) The Council has its own small staff and hires consultants who ob-
serve federal programs, Consequently, it is not dependent on any outside
source for the data that form the basis of the Council reports.

(4) Because of the Council’s independence, local school officials are as-
sured that information the Council gathers will not affect their federal
grants.

The Council’s principal efforts in the past year have involved on-site observa-
tions of a sample of Title I and National Teachers Corps projects. Although
our sample includes only 3% of the counties eligible for Title I funds, these 101
counties account for almost one-third of the $1.07 hillion appropriated for
Title I.
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The Council’s approach has been to send highly qualified observers to sit in
classrooms and talk with children, teachers, and administrators. An interesting
side effect of these visits is that most consultants have been warmly received by
local educators who have plied them with questions about the promising educa-
tional programs they have observed in other parts of the state or nation. The
reports, which provide a substantial data base, are then analyzed by the Council
and its staff.

Members of the Council here today will report on the Council’s findings.

STATEMENT BY DR. RICHARD L. DARLING, DIRECTOR, DEPARTMENT OF I NSTRUCTIONAL
MATERTALS. MONTGOMERY COUNTY PUBLIC SCcHOOLS, MARYLAND, AND PRESIDENT,
AMERICAN ASSOCIATION OF SCHOOL LIBRARIANS

My name is Richard L. Darling. I am President of the American Association
of Rchool Librarians. a division of the American Library Association (a non-
profit, professional organization), and a department of the National Education
Association. My present position is Director of Instructional Materials. Mont-
gomery County Public Schools, Rockville, Maryland, and among my responsibili-
ties is the implementation of Title II programs under the Elementary and
Secondary Education Act.

I am grateful for the opportunity to submit this statement for the record of
hearings of this Committee on the Elementary and Secondary Education Amend-
ments of 1967.

As a representative of the American Library Association and the American
Association of School Librarians, I wish to support the bill as a whole which
amends and extends the existing legislation.

In connection with this amending legislation, however, there are several seri-
ous shortcomings to which we would like to call your attention. One is that,
despite the authorization of $150 million in Title IT of the Act for fiscal year
196S. the budget recommendation for fiscal year 1968 is only $105 million. As
you know, Title IT has to do with school library resources, textbooks, and other
instructional materials. Since even the authorization of $150 million was thouzht
by those working in the field as woefully inadequate for overcoming the critical
gaps existing in this educational area throughout the Nation, it is easy to see
the great concern of those persons engaged in this field and aware of this dis-
tressing situation. We hope that your Committee will correct this difficulty. We
are pleased, however. that the hill provides continuation of the benefits of the
Act to Indian children enrolled in Bureau of Indian Affairs schools and children
in overseas dependents schnols operated by the Department of Defense.

Another matter of apprehension to us is that amendments do not provide for
the extension this current yvear of Title I. Title TI. and Title 111 of the Ele-
mentary and Secondary Fducation Act. It is true that these titles do not ex-
pire until June 30. 1968, but if the question of their extension is left until next
vear. the planners of these programs will be faced with uncertainties and delays.
In the case of Title II. for example. should the extension not take place until
sometime in 1968, it conld well be late in the school year which beging in Sep-
tember 1968 hefore the library books and instructional materials would be avail-
able to the students and teachers who so desperately need them, and should have
them without any Inp=e in time o use,

The ESEA has already accomplished much for the students and teachers of
the United States. Since other witnesses have dealt in detail with other titles
of the Act, my remarks will be directed mainly toward the effectiveness of Title
ITI—School Library Resources, Texthooks and other Insfructional Materials.

In order to get that information. the American \ssociation of School Librarians
set up an Ad Hoe Committee for the Implementation of Federal Procrams to
undertake a national survey. This statement which I am presenting is heavily
dependent on the letters and reports from State and loeal school library super-
vizers which were sent to this Ad Hoe Committee.

As would be expected with a new program. many school systems experienced
minor difficulties at the outset. Most problenms related to delays at the Federal
and State levels in preparing and approving State plans and regulations. Others
resulted from school library staffs being too small to continue effectively former
Jevels of service to students and teachers while completing careful selection of
materials to be purchased with Title IT funds. To administer this important ex-
panded program efficiently and promptly requires a strong administrative staff,
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which does not exist in many school districts which do not have even one trained
school librarian. Lack of sufficient administrative staff is also a serious handi-
cap in many large city school systems. Attention should be given to the needs of
Jocalities as well as the States. In other school districts the library tfaciiities
were inadequate. Howerver, the great bulk of the reports indicate that the prob-
lems were minor compared to the great benefits received under the Act.

The State and local supervisors report that implementation of Title 11, overall,
presented no major problems except in the large metropolitan ureas. Selection
and purchasing were usually delegated by the Ntates to local public school sys-
tems. Delivery on orders were usually reasonably rapid. The schools used a
wide variety of recognized selection aids in choosing materials. (The American
Association of School Librarians prepared and published a pamphlet, Selecting
Materials for School Libraries; Guidelines for Quality Collections, in an edition
of 175,000 copies for free distribution through the State departments of educa-
tion, which was used in many schools.) The teachers and librarians selected
materials to meet school needs in supporting the instructional prograw, empha-
sizing, in many places, materials for slow learners, for advanced students, and
for other children with special needs, especially the disadvantaged.

Not even personnel shortages seriously hampered schools in implementing
Title II Eligible schools were able to employ librarians and library clerks with
Title I ESEA funds, using the two titles to support each other. In other school
systems local funds supplied additional personnel and facilities, a good example
of how a federal aid program can encourage greater local effort. Often the
schools coordinated Title IT and NDEA Title I11, purchasing audiovisual mate-
rials of instruction with Title II funds, and the necessary audiovisual equip-
ment under NDEA Title II1.

Specific examples of improved instructional materials acquired and library
programs resulting from Title IT furnish more dramatic evidence of the value
of this important education legislation. For example, Jefferson County School
District, in Colorado, developed an Art and Music Reference Library <o that all
county teachers would have access to materials which could not be duplicated
economically in every school.

In Oklahoma. the Putnam City Schools developed new central libraries in all
of its eleven schools by consolidating small existing classroom collections and
adding new materials with Title IT funds. With local money, the district em-
ploved a school library supervisor, and organized the materials =0 that even
those they had before Title IT were made more accessible to support the learning
needs of boys and girls. .

The Chanute, Kansas, Board of Education, hired a library coordinator, one
and one-half librarians. and eight part-time library clerks in order to assure
effective use of Title IT materials in its eight elementary schools. Chanute
orcanized central processing for its school library resources, and developed a
union catalog so that all pupils could henefit from the collections.

The Nebraska State Department of Education developed a unique school
library demonstration program. Using part of its Title IT administrative alloca-
tion, Nehraska purchased a mobile unit and stocked it with examples of quality
print and non-print instructional materials, equipment for using non-print mnf(;-
rials. and library supplies and equipment. They have used their mobhile model
library throughout the State for in-service education and to encourage local
effort in developing school library services. '

These reports are representative of the exciting developments in school library
services, and are a few examples of what is oceurring thronghout the Nation
mmder ESEA, but it is still too early for a definitive report on the effects of
Title IT. However. it is a highly visible program. and one that shows an im-
mediate effect on teaching and learning. In most States. it has had its greatest
impact on elementary schools, where the need for school library resources was
ereatest, with a much smaller portion of the funds under Title TT going to
secondary schools. It has provided hoth hooks and sndinvisual materials in
order to support instruction with the widest possible range of Tenrning materials
The second vear of implementation of this title will, undoubtedly, show ovori
more benefit in improved education. '

On behalf of the American TLibrary Association. and especially of the 11340
members of the American Association of School Librarians, T wish to thank this
Committee and the Congress for its farsightedness in enacting such henoﬁoi:ﬁ
legislation, and to urge its extension at this time for another five vears %virh
ipnrongod authorizations to assure a continuing effort to achieve qun'litv ednen-
tion for the boys and girls of the United States throuch expanded school lihrary
resources. :
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WicHITA PUBLIC SCHOOLS,
UNIFIED ScHOOL DisTRICT No. 259,
Wichita, Kans., January 27, 1967.
Hon. CARL D. PERKINS,
Chairman, Education and Labor Committee, U.S. House of Representatives,
Longworth House Office Building, Washington, D.C.

THE HoxoraBLE MR. PERKINS : T have read that your committee will soon begin
hearings on “Follow-Through”——a program to extend the educational momentum
of Head Start Projects through the primary grades.

In my present position I am direeting a $1 million project for disadvantaged
youth in the Wichita Public Schools under Title I, P.L. 8-10. I also directed
Project Head Start here last summer for 1070 five years olds. We are planning
two new Head Start programs—one a summer project for 800 children and the
other a twelve month project for 180 four years olds from the most severely
deprived families.

In your Committee’s deliberations, may I recommend that you give strong
consideration to these points:

1. Inasmuch as the large majority of Head Start programs are adminis-
tered by local school systems, monies designated for Head Start should be
added to Title I, P.L. 89-10 amendments and allocations. This change
would streamline accounting. auditing and budgeting procedures. Further-
more, it would be possible to develop a more closely integrated program if
we had to deal with only one funding agency—U.S. Office of Education.

2. Congress must assume responsibility for funding educational program
in advance of the academic year in which these endeavors are to be initiated.
Upgrading society through educational innovations is an awesome task in
itself without the millstone of belated appropriations that cripple local
implementation.

Here are two examples :

(a) Title I monies were appropriated for 1967 far too late. With
the adjustments required by the 1966 amendments, the U.S. Office of
Education had to obtain new foundation figures from each state.
Although Congrexss passed a continuing resolution, firm figures were not
obtainable. As of this date, our school system still does not have final
word on the 1967 appropriation figure and the first semester is history.
Meanwhile. we have a stock of new Title I projects ready to submit
when monies hecome available. Such delays jeopardize new programs
and prohibit effective educational planning.

Fiscal 1968 appropriations should be made in time for State Depart-
ments of Public Instruction to allocate the monies available by June
1 at the latext.

(b) Head Start Programs have been approved only days prior to the
initiation schedule. Last summer we had eight working days to “tool
up’” for the project—a task of impossible dimensions. Our regional
OEO office has promised approval by February 28. This is a great
improvement—if it actually happens.

Concerning the “Follow-Through” legislation soon to be debated, these factors
must be considered :

1. The schools need space—classrooms—to permit smaller classes during
the crucial period of grade 1 through 3. Some program improvements can
be implemented with additional monies for additional teachers, aides, etc..
but severe limitations are prevalent in many urban areas due to already
over-crowded schools. Construction money is needed.

2. Title I programs, with increased flexibility, can be one of the answers
to follow-through projects but only if the limitations discussed above can
be overcome. The NEA backed legislative program provides an avenue
toward the solution of the disadvantaged pupil problem. I urge you to
become acquainted with it and to push for its enactment.

Sincerely.

DoNALD E. YOUNGLUND,
Assistant Director, Federal Programs.

RALPH WALDO EMERSON SCHOOL,
Newton Upper Falls, Mass., March 9, 1967.
Hon. CARL PERKINS,
House Office Building.
Washington. D.C.
Drar Mr. PERKINS: I am teaching the primary grades in the Title I program
of the Newton Public School. I am also coordinating the team work of three
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reading specialists, a speech therapist, a psychologist, and a social worker.
These women are completely dedicated to the task of helping disadvantaged
children adjust to an unequal society, help them to function in it effectively and
prepare them for a trade later on, so they will become useful members of this
society.

Children in fringe areas, where poverty is coexistent with wealth. are much
more aware of their deprivation and feel it more acutely than those isolated
in Kentucky who have no basis for comparison. Apathy, negativism, with-
drawal, criminal tendencies, or belligerence evolve from this awareness.

We are using all facilities available in the City of Newton to help these chil-
dren. We are communicating with other Title I areas such as Gloucester, Rox-
bury, and Worcester to compare approaches and gain useful information to
improve and expand the program.

This is a program well-started. To discontinue Federal aid would just inten-
sify the negativistic attitude these people have for a society which would reach
-out to help and then withdraw before constructive attitudes and improved learn-
ing processes are reached.

I am enclosing the following :

(1) An analysis we have made in Newton of our approaches with dis-
advantaged children.

(2) A copy of my letter to the Boston Herald replying to their articles,
“Are the Rich Getting Richer ?’

I have been in the heart of this program for over a year now. Most children
and families are responding to the interest we are extending them and are
realizing for the first time that someone “cares” what happens to them.

I hope this information is of help to you in evaluating the Title I program.

Sincerely yours,
Mrs. MARrRY JANE SCOTT.
TIiTLE I IN NEWTON

A Title I team is comprised of: 1 social worker, 1 psychologist, 1 speech
‘therapist, and reading teachers.
Purpose: to take children who are not reading at grade level, diagnose their
-difficulties, and help them to learn to read (and enjoy it).
Procedure: Diagnostic (and we are really pin-pointing problems).
Causes for non-reading are:
1. Slow learners:
Low 1.Q.,
Slow starters.
2. Disadvantaged backgrounds :
Too many children in family,
Few cultural advantages (enrichment needed to aid comprehen-
sion).
3. Emotional Disturbances:
Blocking learning,
Child uses reading as a weapon of defense,
Child can’t concentrate because of preoccupation with deep-set
worries,
Speech impaired functionally blocking communication.
4. Organic handicaps:
Speech, organic defects,
Neurological, perceptive, motor difficulties.

How Title I is helping in these four arcas

(1) and (2) child immediately taken by remedial reading teachers. Multiple
choices of attack used until child responds with interest and success to method
best for him.

(3) child given psychological help solely if problems are acute or in addition
to reading program. (Also therapeutic tutors obtained for a few children to
meet their individual special needs).

Speech therapy is given solely or in addition to reading dependent upon the
intensity of the defect. Comprehension in reading is dependent upon correct
enunciation.

(4) Organic and neurological defects hard to separate from emotional, yet
imperative to diagnose to protect the child from too many pressures to perform
at home and in the classroom.

Problem : to know what to expect in terms of achievement; to find ways to
structure special learning situation for these children.
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Primary goals of Title I in helping these children
1. Instill a positive attitude that reading is fun.
2. Reshape and improve attitudes towards reading so that it is fun.
3. Improve self image of child.
4. Improve self image of parents.
How Title I is achieving its goals with new creative approach to old programs

1. Enrichment : examples—theatre, suminer programs, field trips.
2, Instructional:
(a) learning machines—language master, filmstrip projectors, con-
trolled readers. tape recorders, record players
(b) Tailor-making the reading approach to child (organic, linguistie,
experience charts, letter-play, diary-writing, games)
3. Classes: small or individual
4. Preventative: Parent groups—educating parent on child development and
home management and parent-child relationships.

EaERsoN Scmoon, TITLE I

To : The Boston Herald.
Purpose : To defend the use of Federal funds in Title I in Newton.

HERALD STATEMENTS

1. Title I allocates money according to the number of poor children, not on the
basis of quality of education they are receiving

Answer: Poor children need more than interaction in a clossroom of 25-30
children. They become “swallowed-up” in the general pressure to “‘pass tests,”
to get on to the next grade. The classroom alone cannot make up for family
deprivations. The surge of rural families to the suburbs focuses awareness upon
jnequalities. points up DPoOverty versus wealth, and leads to deep-seated antago-
nism.  Enrichment and basic re-education must be ecarried on in small groups
and. even, individually.

2. Breathitt County Tas $285.00 per pupil; Newton has $760.00 per pupil.

Answer: Breathirt County needs to specifically define the problems and needs
of the poor children. fill out the dozens of forms correctly and completely, and
ask for fumds. Newton did this and received funds. and so could Breathitt
County. Also, who ix to say that Breathitt County. if given a few more thou-
sands of dollars. would “identify. attract, and aid the more seriously disadvan-
taged™” more than a school system experienced in spending money efficiently and
wisely ”

3. “Aids” benefit the entire school

Answer: A poor child demonstrates his new knowledge on a Title I Language
Master to a wealthy child. Who's benefitting?

4. Disappointing findings! The sclionls are fuiling to identify and attract the
most seriously disadvantaged children.

Answer: Apathetic. negative, belligerent, withdrawn children, some with crimi-
pal heginnings are being aided by psychologists, social workers, speech therapists,
and readine teachers in Newton Title I. To help them adjust to an unequal so-
clety. function within it effectively, and to find a trade to help them become use-
ful members in this society ix our goal. Group meetings among parents to help
them to help themselves and to help their children have been slowly attracting
the self-conscious. needy, bewildered adult. Appalling home conditions are not
limited to Kentucky!

5. “Title I ehildren in Ncirton attend remedial reading classes in carpeted rooms
with aeails of bools.”

Answer: The kevs to the remedial situation are the humanity and intelligence
of a genuinely interested adult skilled in the selective and varied use of the
right materials to meet the chiid’s immediate problems.

Now. my questions to the Herald:

Where do you learn how to become competent in diagnosing disadvantaged
children and judging successful means of averting tragedy? My answer is to
begin in the fringe areas where poverty coexists with wealth and the inequalities
are obvious to evervone, Ilire therapists and teachers who care about educational
inequalities who will work diligently long and extra hours to help children to
cope with a hostile world full of stumbling blocks toward construective learning.
Let these people communicate their ideas to other poverty areas such as Breat-
hitt County to help them “identify and attract their most seriously disadvan-
taged children.” apply for funds and to use these funds efficiently.
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BeENTON HARBOR PUBLIC SCHOOLS,
Benton Harbor, Mich., March 9, 1967,
Hon. CaRL D. PERKINS,
House Office Building,
Washington, D.C.

DEAR M. PERKINS : Many members of the Michigan Association of School Ad-
ministrators visited Washington during the week of February 27th to learn more
about federal legislation and aid and how it affects our schools in Michigan.
Many personal coutacts were made with our Michigan congressmen to under-
stand their views on federal programs and for the school administrators to ex-
press their problems, concerus, and interest in federal programes,

Many of our congressmen suggested we visit the hearings your committee was
conducting on the Elementary and Secondary Education Act. which we were able
to do on Friday, March 3rd. In your comments to the Superittendent of Pitts-
burg, you suggested a personal letter be addressed to you explaining the problems
of Title I Projects in our district,

Therefore, we would like to list the following information ahout the School
District of the City of Benton Harbor, Michigan and the operation of federal pro-
grams in our district.

1. Our school district covers approximately 56 square miles, total esti-
mated population of 46.000 people, with public school enrollments of 12.000
students K-12 and 1200 parochial students.

2. Approximately 309 of our students are in a Negro minority group.

3. We are a new schoel district of a little over a vear with the consolida-
tion of 17 sinall nnits into one.

4. Our cconomically and educationally deprived students are located in 9
target schoonls in the district.

5. Last summer our community had nearly a week of nightly rioting in the
streets.

6. Our allocation under Title T for 1965-66 was £304,000. We had the
following projects in operation last year:

(a) Employed registered nurses for the school district and support-
ing health programs.

(b) Employed one counselor.

(c) Conducted an extensive summer and Saturday Physical Educa-
tion and Recreation Program.

(d) Employed 20 helping teachers to work in target schools. .

(e) Developed the Community School Program in two target schools.

(f) Started adult high school credit classes and expanded the Adult
Basic Education Program.

(g) Developed pilot junior high typing program in our junior high
school.

(h) Conducted an extensive In-Service Program for teachers in our
target schools.

(1) Equipped a complete dentist office and employed a dentist and
dental hygienist to aid our students.

(1) Developed a series of reading programs in the target schools.

(k) Developed an Instructional Materials Center for the target
schools.

(1) Provided musical instruments and a music instruction program
for the students.

(m) Conducted a large educational summer school program.

7. The allocation for our district for 1966-67 is estimated at £256.000.

8. We have had to cut many programs from last vear and these cuts have
handicapped the operations of our programs in our target schools.

We have many reimbursable programs in our district and feel they are impor-
tant to its operation.  But. it i our baxic helief that only one agency should oper-
ate the program. For exammnle. the “Headstart” project being administered by
the school district and the Community Action Agency.

We truly bhelieve that Title T funds are providine edueational opportunities
and advantages in our district and should not be ¢ut back but expanded for a
district, like ours, who needs to meet the problems of slums. de facto segrega-
tion, illiteracy and poverty head on.

We have provided you with a short sketch of our Title T programs and prob-
lems and will supply more detail at your request.

Thank you for your interest in the School District of the City of Benton
Harbor, Michigan.

Very truly yours,

ALBERT C. JOENSEX, Superintendent.
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FLEMINGSBURG, KY.,
March 8, 1967.

Subject : Benefits from ENEA Title I and Title IL

Hon. CaArRL D. PERKINS,

House of Representatives, Congress of the United States of Awmerica,

Washington, D.C.

DeAR MR. PERKINS: I would like to thank you for the support that you have
given to library legislation and to express the hope that your interest and
support will continue.

Both Title I and Title IT projects of ESEA have given aid to our library
program. and while we may not be a model of achievement, at least we have
been able to near the minimum library standards for Elementary Schools as
recommended by the American Library Association. Now we no longer have
to limit a child to having only one book checked out at a tiine—because there
were not enough books to go around.

We have been able to increase the size of the library fromr one that would
seat 30-35 students to one that can accommodate 50-60. We have also been
able to take that long step forward toward becoming a materials center. In-
stead of just books we can offer both students and faculty filmstrips, posters,
pictures, recordings, tapes and a varied number of other non-book materials.

Fleming County is a “library minded” community, and they are pleased to
have this service improved.

Sincerely,
WINNIE WRIGHT,
Librarian, Flemingshurg Elementary School, Flemingsburg FElementary
Library.

CoNGRESS OF THE UNITED STATES,
HOUSE OF REPRESENTATIVES,

Washington, D.C., March 13, 1967.
Hon. CARL PERKINS,

Chairman, House Education and Labor Committee,
Washington, D.C.

Dear MR. CHAIRMAN : I would appreciate it very much if the attached state-
ment by Mr. Bruce Miller, Superintendent of Schools, Riverside Unified School
District could be included in the hearings being held by your committee this
week. I believe Mr. Miller's statement would make an important contribution
to your committee’s study of the direction of present federal participation in
certain educational programs.

Your consideration will be greatly appreciated.

Kindest regards,
Jou~x V., TUNNEY,
Member of Congress.

STATEMENT OF NEED FOR FEDERAL FUNDS, BY BRUCE MILLER, SUPERINTENDENT
OF SCHOOLS, RIVERSIDE UNIFIED SCHOOL DISTRICT

I would like, first, to express my appreciation for the opportunity to discuss
with you today =ome of my thoughts about the Federal program, particularly
those projects under Title I of PL 89-10.

As a school superintendent. I am concerned over the direction of Federal par-
ticipation in the support of public education.

There is no question of a need for Federal funds. Public education through-
out the country is in serious financial difficulty. The Federal Government can
play a vital role in financing =xchools in a three-way partnership—a partnership
composed of Federal, State. and local governments.

But. as a practicing school man. faced with the day-to—da.y problems of opeg‘at-
ing a school district, T am greatly concerned over the direction we’ve heen taklpg,
particularly in Title I of PL S89-10—the Elementary and Secondary Education
A?n discussing some of our concerns and the problems associated‘ wiph Title I,
I will be talking specifically about the Riverside Unified School DlSt.rlCt.' How-
ever. these same problems are reflected throughout the State of California, and
the schonls of our immediate area—Alvord, Corona, Jurupa, Moreno Valley, etc.

Problems )
There are two very serious problems= with respect to Title I funds.
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1. The 15% reduction in Title I our district and many others had to face this
year.

(a) Last year Riverside employed 61 people in Title I. This year, because
of the reduction, this number was reduced to 43, a net loss of 18 people.

(b) As a result of this reduction, the entire Title I reading program was
eliminated at the senior high school level, and 2/5 of the program was
eliminated at the junior high level. While the elementary schools were
spared as much as possible, they too were affected through a loss of teacher
aides and other supporting services which had previously enabled the prep-
aration of special learning materials for each child.

(e.) If the 859% level is maintained next year, the loss of 159 over a two-
vear period will be cumulative. This loss is compounded through the effects
of normal inflationary trends.

(d.) We have tied in the Title I funds with the district’s program of inte-
gration. By next September, Riverside will have totally implemented its
Master Plan for School Integration, and will have gone in a two-year period
from a distriet with three de facto segregated schools to one of racial bal-
ance among all schools. Throughout this period, we have said that mere
physical integration is not enough—accompanying it must be provisions for
programs for low-socio-economic youngsters—to provide them with the edu-
cational background and incentives that they can compete on more equal
terms with the more affluent children with whom they are not integrated.
If we fall down in this respect, we threaten the very foundation of the prin-
ciple of integration. I do not believe we can afford that risk.

2. In addition to the problems related to program, there is an even deeper one
related to the indefiniteness of Federal funds—to the point that we don’t know
how to plan from year to year.

(a.) Sound educational planning is one of the chief requisites of school
administration. It is a basic of basics.

(b.) From a planning standpoint, it would be better to have no program
at all than to plan on one then have to reduce it.

(c.) The chief difficulty in this respect is personnel. We want good people
on our projects—so we place our best staff members in the Federally fi-
nanced programs—and bring in others to take their places in the rest of the
program. Once these people are placed—and the project is reduced—some
of the project staff then has to be reabsorbed in the regular program—in
turn dislocating those who had been employed to take their place. Thus, it
is not only the Federal project which is disrupted, but some aspects of the
district’s total program.

(d.) The urgent need is to know well in advance (as much as two years
would be desirable)—in ample time to make the necessary personnel shifts—
to know whether we're going to get 859, 90%, 1005, or less than S85¢,—
for the years ahead. Without this lead time, we are forced into last minute
planning. People affected by sudden readjustments become increasingly
disenchanted with Federal funds.

The needs

1. I have already pointed out that most schools are in financial trouble. River-
side is no exception. Last year we were forced to trim $450,000 from our pro-
gram to balance the budget. Next year, we are faced with another $700,000
reduction, and have no guarantee of the success of a proposed tax election or
of an increase in state funds.

2. In this kind of a climate, the district is in enough of a financial turmoil—
without the added problems related to the indefiniteness of Federal funds.

3. The district—and other districts in the state and country—need the Fed-
eral projects. Riverside perhaps has a special need because of its integration
program. Ours was the first Title I project approved in the State of California.
We think we have made wise and judicious use of the funds—and we would pro-
pose most earnestly that they be continued—and even expanded.
Recommendations

Having proposed that Federal funds be continued, I would hope that certain
conditions could be imposed that would make a significant difference to school
people across the country.

1. That we have a greater assurance from year-to-year of the level at which
we can plan on Federal funds—whether it is to be 95¢, or 1009 or 509,—it is
important to know in order to plan our programs.

2. That school districts know well in advance of what the projected funds
will be—again so that planning can be done and the projects can be tied in with
the regular program to provide the most effective possible education.
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3. That states have a greater degree of flexibility in the distribution of funds.
ta.) The present use of rigid formulas causes hardships among districts.
tb.) Not all countiex and districts use their allocations.

{¢.) Those unused funds should be transferable to other districts which
can use them and which have worthwhile programs.

td.) The states should have the flexibility to make these adjustments as
necessary—without having to adhere to rigid formulas.

4. That serious consideration be given to a change of emphasis toward general
support to supplement the categorical aid now used as the basis for Federal pro-
grams, Such a direction would provide a greater degree of flexibility at the dis-
trict level and would help districts with their serious educational and financial
problems.

OxMaHA PUBLIC SCHOOLS,
Omaha, Nebr., February 23, 1967.
Hon. CARL D. PERKINS
Chairman, Committee on Education and Labor,
House of Representatives, Washington, D.C.

DEAR CONGRESSMAN PERKINS: It is my understanding that the House Educa-
tion and Labor Committee will soon be conducting hearings on the National
Teacher Corps. It is, therefore, respectfully requested that this letter be read
into the proceedings of the committee hearings. The School District of Omaha
along with the University of Omaha has been involved in the National Teacher
Corps program during the past year. The trainees have been carefully selected
and are outstanding candidates for teaching in central city schools.

Dr. Floyd T. Waterman. director of the University of Omaha NTC Unit, and
Dr. Paul J. Turnquist, assistant superintendent in charge of personnel in the
Omaha schools, have worked diligently and effectively in making the training
phase of this program an outstanding experience for the participants. It is our
professional judgment that the NTC program represents an excellent potential
source for educators interested in and committed to working with children in the
poverty areas of our American cities.

It is our sincere hope that this testimony from the local level will be of sone
benefit to your committee in supporting the National Teacher Corns program.
Without a sufficient supply of interested. dedicated, and professionally competent
personuel, many of the federally reimbursed educational programs will not fune-
tion effectively.

Respectfully yours.
OwWEN A. KNUTZEN,
Acting Superintendent of Schoole

STATEMENT BY WiILLiaM T. LocaXN. JR.. COMMISSIONER OF EDUCATION,
STATE OF MAINE

Mr. Chairman and Members of the Committee : My name is William T. Logan,
Jr. T am Conunissioner of Education for the State of Maine.

The following information is presented regarding the operation of P, 1. 89-10,
The Elementary and Secondary Edueation Act, in the State of Maine.

The various titles have provided additional funds for the education of Maine
children and have heen used to good advantage.

Title I—Education of Children of Low-Income Familics

For the fiscal year 1965-1966, 465 projects were approved for a total expendi-
ture of 83.735.324.50.

The projects by major areas were as follows @

Reading and basic elementary school subjects____ ______________________ 222
Mathematics, science and social studies_.______________________________ 20
Pre-schionl and kindergarten___ __ ____ 6
Education of the handicapped_____________________ _____________________ 11
Art, musie, health and physical elweation________ __ ____________________ 17
Business education ana terming! courses__ o _______ 30
Books, supplies and equipment._________________________________________ 159

Total e 465

From the personnel standpoint, 450 teacher aides and 150 teacher assistants
were employved. . X

In the construction and facilities area, 11 projects including 17 portable or
mobile c¢lassrooms were approved for an expenditure of $193,334. Within these
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projects 37,877 public school pupils and 1342 non-public school pupils were
served.

In summary, Title I, ESEA has been effectively administered at the state level
without undue interference from the United States Office of Education. Federal
cuidelines have been adequate and have allowed sutlicient flexibility for state
administration.

Title II—School Library and Instructional Matcrials

The State of Maine has made good and full use of Title II funds amounting
to $525,829. The state has served as the azency for distribution of books and
instructional materials to eligible non-public schools.

Title III—Supplementury Educational Centers and Scrvice

Maine was allotted $659,023 under this title for fiscal 1966. Maine school
officinls worked industriously on these projects and had the distinction of
preparing and submitting more projects than many other states. The scope
of the projects indicated ingenuity and stressed creative thinking and innovation.

We recommend that the statute be amended to give the State Department of
Education authority to approve Title III projects as state officials are in a posi-
tion to know the needs of local schools and their ability to carry on worthy
projects.

Title V—Strengthening Leadership Resources of State Educational Agencies

Maine was allotted $143,000 for the purpose of strengthening the leadership
resources of the Department. In the administration of the title, the state has
been given considerable latitude in identifying its needs and designing programs
to meet those needs. Projects have included In-service Training IFor Profes-
sional Staff, Employment of a Coordinator of Federal Assistance Programs. A
Language Arts Supervisor, Adult Education Supervisor, Coordinator of Teacher
Education Programs, and in the Fine Arts field a Supervisor of Music and an-
other for Art. These programs should go a long way to strengthen the services
rendered by the Department to local units.

With regard to the proposed amendment to Title V to establish a five-year
program of grants to states by the Commissioner of Education for programs of
comprehensive, systematic and continuous planning and for evaluation of edu-
cation at all levels, it is strongly recommended that the State Department of
Education be designated in the statute as the agency to be responsible for carry-
ing out or supervising the carrying out of the comprehensive planning and ex-
penditure of funds therefor. It is my opinion that an expenditure of funds under
this amendment by the Department of Eucation could contribute substantially
to the improvement of education in this state.

CONGRESS Or THE UNITID STATES,
HousE or REPRESENTATIVES,
Washington, D.C., March 2, 1967.
Hon CAgrL D. PERKINS,
Chairman, Committee on Education and Labor,
House of Reprcsentatives,
Washington, D.C.

DeAr CARL: Recently I appeared with several schools from my district in hear-
ings before hearing examiners in which the Department of Education, through
its General Counsel, appeared in the position of making a case for “withholding
funds.” These schools had completely desegregated, in that all students were
given complete freedom of choice. Nevertheless, I understand that the hearing
officials have in one case and apparently are likely to make a similar finding in
others that the Commissioner of Education has the right to withhold funds un-
less a plan is submitted and effectuated for integration, even if it requires orders
of the school district officials and is against the wishes of the student and par-
ents. This appears to me to be in violation of Title 4, Section 401 (b) of the Civil
Rights Act of 1964.

In connection with these caxex I filed the enclosed memorandum brief. One of
the main reasons given through the years for opposition to our Federal edu-
cation programs is that it would lead to complete Federal control of our schools.
The hearings in the cases in which I was present clearly show that unless your
committee takes action to overrule the Commissioner, that is exactly what will
happen.

In that connection I would point out we have every right to presume that the
primary purpose of the Department of Education was and is to help education.

Accepting that, it must follow that since funds are essential to education—and
federal funds promote education—that the desire of the Department should be
to find ways to aid, rather than means to cut off funds.
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I therefore argue this matter in that light—to say that the primary function of
the Department of Education is to bring about integration (against the wishes of
the people of both or all races) would be to abdicate its whole purpose ; yet that
is what is being done.

The Department of Education is requiring a pledge not to abide by the Civil
Rights Act, but by guidelines; which in turn go beyond the Civil Rights Act.
by calling for “voluntary” action to propose plans by the local school district
and finding fault with each, the Department of Education is forcing or attempting
to force assignment to maintain Negro-White ratios—which is prohibited by the
Civil Rights Act.

Title 4, Section 401 (b), of the Civil Rights Act of 1964, reads as follows:

“"Desegregation” means the assignment of students to public schools and
within such schools without regard to their race. color, religion, or National
origin, but “deseyregation” shall not mean the assignment of students to pub-
lic schools in order to overcome racial “imbalance.”

Even the revised guidelines prohibit what is being forced, by threat, on a
“voluntary” basis:

“Sec. 181.52. Officials Not to Influence Choice

No official, teacher, or employee of the school system may require or re-
quest any student or prospective student to submit a choice form during the
choice period other than by the prescribed letter, notice, and choice form.
After the choice period. the school system must make all reasonable efforts
to obtain a completed choice form from any student who has not exercised a
choice. However, at no time may any oficial, teacher, or employee of the
school system, either directly or indirectly, seek to influence any parent, stu-
dent, or any other person involved, in the exercise of a choice, or favor or
penalize any person because of a choice made. Information concerning
choices made by individual students or schools to which they are assigned
may not be made pubdlic.”

Abolishing schools or other actions to create racial balance against the wishes
of students and parents in the South is the same as requiring bussing in the cities
of the North.

What the Department of Education seeks to force, “racial balance.,” must not
be one thing in the South and another in the North, merely because the actions to
bring it about are different. The use of force is common to both, the end result is
the same, and the use of force was prohibited by the Congress.

‘We must prohibit use of Educational funds to pressure, to interfere with, or
otherwise attempt to control or change the operation of local public schools where
there is freedom of choice of attendance extended to all students to attend any
school in such district.

Should you wish me to, I will be glad to appear in support of our position.

Thanking you for your consideration, I am.

Cordially yours,

JaMIie L. WHITTEN,
Member of Congess.

OxMAHA TrIBAL CoUNCIL,
Macy, Nebr., March 8, 1967.
Hon. ("arr. I). PERKINS,
House nf Representatives,
Congress of the United States, Washington, D.C.

DeArR CoONGRESSMAN PERKINS: Enclosed herewith is copy of letter forwarded
to Senator Hruska requesting his support in the retention of the National
Teachers Corps.

Request that your Committee exert every effort in continuing educational
opportunities under this program. Your assistance in this matter is appreciated.

Sincerely yours.
ALFRED W. GILPIN, ("hairman.

MAgrcH 8, 1967.
Hon. Roymax L. TIRUSKA,
U.S. Senate, Senate Office Building,
Washington, D.C.

DeAR SENATOR HHRUSKA @ T take this opportunity to express to you the thoughts
of the Omaha Tribal Council regarding the National Teachers Corps. The Uni-
versity of Omaha is sponsoring and educating twenty corps members under the
expert leadership of Dr. Floyd T. Waterman, Project Director of the National
Teachers Corps in Omaha and Macy. There is emphasis for the first time on
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preparing teachers for the disadvantaged or poverty stricken areas. In our
opinion, it is extremely important that Congress act now to continue the National
Teachers Corps in the Macy Public Schools. At present we are trying to up-
grade the general educational opportunities of our children through; (1) A
Head Start Program, (2) Extended day classes, and (3) Neighborhood Youth
Corps projects. Recently, we have read several accounts as to the importance
of follow-up educational programs for the Head Start Program. This is exactly
what the Teacher Corps is doing in our elementary school system. Along with
this, the Corps members have helped with the extended day classes and with
the Neighborhood Youth Corps project. It performs an extremely valuable
service that is not offered by any other agency in our comumunity.

We are sure that you are familiar with the course that the Corps has taken,
as well as the educational gaps that it hopes to fill. Originally, Congress author-
ized the Teacher Corps—especially conceived to develop new and better ways
to educate poor children—with a nine and one-half million dollar appropriation
in 1965. Under this authorization the U.S. Office of Education offered college
graduates special training for teaching in school districts of great poverty, and
the chance to use part of their time to work toward a masters degree at a
nearby university. A double boon-—more specially qualified teachers for very
poor school districts, and more potentially qualified teachers getting ready to
help meet the national deficiency of 100,000 teachers. In competing against
such a shortage of teachers, it is inevitable that the schools in poor districts
would suffer most and usually end up with the least qualified. These are some
of the compelling reasons why the National Teachers Corps has been praised
by almost every professional educational group in the countrs—national, state,
and local—as being well conceived, urgently needed. and practical.

From on the scene observations in Macy. we have observed the four corps
members at work and are very impressed with their realistic and determinative
approach to the problems they have encountered. The impact they have made
upon our local educational system has been felt hy every person in our com-
munity. Their accomplishments far out-weigh the cost of the program to the
government.

President Johnson stated in his inaugural address that it would be the duty
of the federal administration to promote opportunities for the American Indian
which would enhance and expand their participation in American society. or to
place them in the “mainstream” of American life. This cannot be considered
lightly, and cannot be resolved within two decades. The proposed “Omnibus Bill”
which is being prepared for submission to Congress by the Commisxioner of Indian
Affairs eannot solve the problems of American Indians and we have repeatedly
opposed this proposed legislation at various meetings throughout the nation.
Recommendations which we submitted to the Commissioner of Indian Affairs
stressed the need of education, health, housing and employment on Indian reser-
vations. These recommendations have not been included in the proposed Indian
legislation. Education of our youth is the forethought of every Indian tribal
council in the nation, and we realize that the President’s wishes cannot be car-
ried out until we prepare the present generation for their way in life by proper
educational opportunitiexs. The Teachers Corps is just a step in the right
direction.

As you are well aware. the National Teachers Corps has been funded only
through June, 1967. If after this time the Corps hasx not received additional
appropriations it will be doomed. and Macy will loke a valuable community
asset. In view of this, we urgently request that you and your colleagues favor-
able consider continuation of the National Teachers Corps.

Sincerely yours,

ALFRED W. GILYIN, Chairman.

AMERICAN ASSOCIATION OF UNIVERSITY WOMEN,
Washington, D.C., March 21, 1967.
Hon. CARL D. PERKINS,
Chairman of Committee on Education and Labor, U.S. House of Represcntatives,
Washington. D.C.

DEAR MR. PERKINS: The AAUW would like to bhe included in the record of
the hearings in support of the Elementary and Secondary Iiducation Amend-
ments of 1967. As you and many members of the Committee know from our
many appearances before yvour Committee the AAUW is staunch in its belief in
generous funding for the nation’s public schools. We believe equally in Fed-
eral sharing of financial support.




1716 ELEMENTARY AND SECONDARY EDUCATION AMENDMENTS

We continue to support assistance programs for disadvantaged children and
the Teacher Corps program. We believe progress already has been made under
the Teacher Corps and are of the opinion that under proper funding it could
prove increasingly effective.  We believe the steps taken in the legislation to
clarify local control provisions and to provide for state agency approval will be
helptul.

We 11 AAUW have been concerned for many vears that Indian children be
given equal educational opportunities and welcome any cfforts in that direction.
We also wish to express our approval of efforts to assist the education of the
handicapped.

It hax been the position of the Association for many years that a eritical link
in the nation’s school system was the state agency. Therefore we welcome the
attempts to strengthen this link which are to be found in HR 6230.

Ax we have =aid to thiz Committee in other years, in our estimation, one
of the most critieal probiems facing our schools under programs providing Fed-
oral assistullee ix the uncertainty. the inability to program effectively which
every =chool adminixirator faces each year because he hasn't accurate informa-
tion about his resources for the eoming year. This problem is created, as every
member of this Committee knows, by the fact that enactment of authoriza-
tion and appropriation legislation so often occeurs substantially after the be-
ginning of the school year and certainly months after the planning has been
done £or the school year for which the appropriations are made. We sincerely
hope thix Comnsittee will find some solution to this problem which we believe to
be particulariy troubleseme at the elementary and secondary school level.

Dr. VICTORIA SCHUNK,
Clidirinan, Legisiative Program Committee.
Dr. Lois RoTH,
Area Representalice, Education Leyislative Program Committee.

SEATTLE PUBLIC SCHOOLS,
Seattle, Wash., March 30, 1967.
JIon. CARL D. PERKINS,
Chairman, House Education and Labor Committee,
House Ofice Building, Washington, D.C.

DEsR MR. PERkINs: The Elementary and Secondary Education Act funds
allocated to our school district during the past two years have enabled the com-
munirty, and the professional staff, to design innovative programs for the children
of economically impoverished families.

You may be assured, we have tried to eliminate the deep-rooted causes of the
learning disabilities among these children. If the program is continued, some
permanent solution may be the result. We urge you and the members of your
committee to support a full appropriation for PL 89-10 during 1967-68.

Sincerely yours,
FORBES BOTTOMLY,
Superintendent of Schools.

DEPARTMENT OF EDUCATION,
Lansing, Mich., March 31, 1967.
Hon, CarL D. PERKIXNS,
Chairman. House Committee on Education and Labor,
House of Representatives, Washington, D.C.

DeaR CONGRESSMAN PErkINs: I am sorry that I was unable to attend the
hearings on the President’s Elemeuntary and Secondary Education Bill. I do
have some reactions to portions of it which I would like to present for your
Committee’s consideration.

The President’s proposal for a $44 million appropriation for adult basic edu-
cation is most important to us in Michigan.

We have had a disconcerting year in which we have had to shorten the hours
per week and reduce the weeks per year of adult education available to the
people who are enrolled in those programs in Michigan. We have had to do
that because in 1966-G7 the Congress did not appropriate to the limit of the
authorization, even though that limit had to be obtained if the level of pro-
grams undertaken in 1965-66 was to be funded.

Adult basic education is one of the cornerstones of our program to help
the poor and the deprived. We are spending §258,000 of State aid, $757,000 of
Federal nid. and $120,000 of local funds now: and where in 1963 we had only
4400 enrolled in adult education, today we have 13,000 and tomorrow we can
double that with a minimum of recruiting.
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Adult basic education combined with MDTA funds or other job placement
assistance means a break in the poverty cycle for countless people. It is, in
my opinion, sound economics.

I endorse the President’s proposal for rapid expansion of the Teacher Corps.
I am particularly interested in that portion of the proposal which suggests a
relationship between the Teacher Corps and special programs such as Migrant
Education. It seems to me that this is an area in which the Congress can
innovate. For migrant children one of the most difficult educational tasks is to
secure continuity in learning. Compacts between states and between districts
within states are useful to that end; but a mobile Teacher Corps which could
move with migrants from state to state could be the most useful method to
obtain that continuity.

Michigan is proposing in its migrant education program to finance a university
program which will train up to fifty teachers who will then be employed by school
districts in migrant education. This could become a Teacher Corps effort.

The Teacher Corps offers to altruistic and talented young people an appeal
to action. It is this kind of appeal which, in my opinion, encourages able young
people to choose a particular career over others. And teaching has not mounted
enongh of those kind of appeals.

We need the Teacher Corps and many similar kinds of programs to increase
the attractiveness of teaching to those who want a career of service in an area
of excitement.

I wish to give emphatic support to the President’'s recommendation for an
appropriation to the states for comprehensive planning. The advent of Federal
aid for education has confronted the administrators of our schools with a re-
sponsibility for assessing the needs of all their students and establishing a set
of priorities from which the most urgent tasks can be chosen.

I believe this to be comprehensive planning. And I think it is important
that the state, as well as its school districts, undertake such a process. How-
ever, a state agency does not have the funds to do this; and Federal aid would
be most appropriate and useful to this end.

One of the President’s recommendations troubles me considerably. That is
the proposal to distribute funds for strengthening state departments of educa-
tion on a 409, flat grant—609, enrollment ratio. As I understand it, there is
a further proposal to merge Title X. NDEA and NDEA Title IIT Administration
funds into this appropriation and, thus, to distribute that money, too, on the
same 40-60 basixs.

The effect of the President’s proposal is to reduce administrative funds
available to states with high enrollments. It is a departure, it seems to me,
from the customary manner of allotting Federal funds, because it denies the
significant relationship which exists between total number of children, volume
of programs for these children, and state administrative burden.

The one percent admiunistrative sum for Aid to the Economically Deprived,
and the five percent administrative sum for Library Materials Aid are not
suflicient for state management of those programs. “Title V” money must be
available as a supplement. It should be available, also, for a state’s costs to
assist in EREA Supplementary Services programs. It certainly should be avail-
able to enable a state to build its own programs to dimensions appropriate to
the sheer numbers of pupils in the state.

If it is necessary to recognize the problems of smaller or sparsely-settled
states, this could, in my opinion. be done by a separate appropriation which
wonld not come out of the present Title V grant.

I hope that the Committee has had an opportunity to examine the present
operation of Title I, ESEA. The inadequacy of appropriations recommended by
the President—$1.2 billion—hardly needs mention to your Committee, which has
authorized a program requiring at least $2.2 billion for 1967-68.

I would like to discuss briefly the allocation formula which is being used to
distribute funds to school districts.

1960 Census data and 1965 AFDC data are neither current nor precise enough
to describe relative concentrations of poverty as between school districts. Sig-
nificant inequities creep into the allocations of funds within counties and cause
the public to question the distribution of money.

Yet in the information collected by government agencies such as the Internal
Revenue Service, there is information on income distribution which can be com-
bined with welfare recipient data and school district pupil count to produce an
adequate picture, updated yearly, of the burden which respective school districts
bear.
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I believe that where one to two billion dollars is involved the Federal Govern-
ment should accept an obligation to sharpen its distribution technique; and that
the Congress should appropriate to the Office of Education, a sum of money
which will be used expressly to devise a more accurate and more current in-
dicator of concentrations of poverty.

Finally, I would urge the Committee to consider authorizing the Office of
Education to extend the period of encumbrance on administrative funds. Local
educational agencies now are authorized to encumber educational grant money
to August 30; but funds for state administration must be closed out at the end
of the fiscal year. This is an inconsistency. It is particularly troublesome
when congressional appropriations are not made until late in the fiscal year.
It means, in effect, that the states are drawing upon next year’s funds to
administer present year programs.

In elementary and secondary education the need today continues to be money,
but along with money there is a necessity for hard-headed assessment of the
results of the use of that money. I believe it incumbent on the Congress to
appropriate the full authorization of 1966 ; but I believe too, that it is incumbent
on each of the states to achieve an assessment of the social benefit of Federal
programs. This assessment should enable the Congress and the public to judge
what progress has been made; how well we are doing what we have tried to do;
how better we can do it.

The most dramatic effect on the Elementary and Secondary Education Act to
date has been the evocation of a sense of urgency about the problems of the poor
and a readiness to innovate. The task now is to build solidly on that interest.

Sincerely yours,
IrA POLLEY.

(The following editorial was submitted by Congressman
Brademas:)
[ Life editorialx]
AN EptrcaTioNAL BarGaiN WortH KEEPING

While the draft gets plenty of attention in Congress, a small, valuable, but
little-known program may die of congressional inattention. It is the National
Teacher Corps.

The Teacher Corps serves in the combat areas of American education—in the
s«chools of the slumms and the rural poor. In 29 states, its 1,200 corpsmen pay
special attention to “culturally deprived” children, whose schooling must provide
values and training that their homes do not. Teacher Corps teams—each con-
sisting of a veteran of about five years’ experience in slum schools, aided by from
three to 10 young teacher interns—go into these schools by invitation only. They
work under the close supervision of community school officials, who can fire or
transfer them on a day's notice. There are plenty of safeguards, in short,
against federal government meddling in local schools.

But because it lacks any effective lobby on Capitol Hill, the Teacher Corps’s
budget was shrunk to £7.5 million. which runs out this June. With that modest
amount, the corps has been able to reach a quarter of a miliion children with a
variety of unorthodox teaching techniques. Corpsmen make frequent home
visits to encourage parents, whose previous dealings with school officials too
often have heen only to hear complaints. Rock 'n’ roll songs may be played in
the class with the hope that these often uncommmunicative youngsters will learn
to express themselves by explaining what they think the lyrics mean. Their
reading assignments can be on their special folk heroes, such as prizefighters,
and they learn mathematics by computing gas mileage for the hotrods they so
admire,

The Teacher Corps interns who conduct such classes are also studying part-
rime at universitiex nearby. In two years, with the federal government paying
their tuition. they can earn masters’ degrees in education. Eighty percent of
them have said they wamnt to stay on in slum schools whose greatest problem is a
chronic shortage of qualified teachers.

Outside of Congress, the Teacher Corps has won impressive support from the
National Rducation Association and the American Federation of Teachers. Prac-
ticaily every =chool which has corpsmen this year wants more of them next year.
The Teacher Corps needs a supplemental stopgap appropriation of $12.5 million
by the middle of April to set up summer training programs for the 2,400 new
interns the Administration has recommended, and an additional $36.5 million
to carry the corps through the full fiseal year. At these prices, it remains the
best bargain in the federal education program.
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