112 e RAILROAD LABQRVD,ISPUTE

: ATTACHMENT A

DEPARTMENT oF TRANSPORTATION, .
OFFICD OF THE SECRE’I“ARY,

: ’ : , May 18 196’7‘

' SubJect Emergency :{authorlty over transportatlon s

From: General Goun : ;

To The Secretary

8 IN TRODUC’I‘ION

You have requested ‘an outlme of the authomty avaﬂable o the Executive
Branch in the event of a major shutdown in the rail industry. .y
" We conclude that the President is not authorized to seizefand operate ‘the
_railroads-or other” tran,sportatlon fac111t1es under present c1rcumstances He“ig
authorized, however, to assign pr1or1t1es in the movement of traffic over those
transportation facﬂltles which remain in operation when he deems it necessary
or approprlate to do ,so to promote the national defense. In addition, the Inter-
state Commerce Commission and the Civil Aeronautics Board may grant tem-

- porary authority to operatmg carners under their jurisdiction to: carry aﬁic
for limlted periods of tlme 1n areas’in’ whlch regular sefvme 1s insra ]

S S e T b DISCUS.SIO‘N

ork stoppage Which would in his view ave
‘peml[led] our national defense” and endan-
; 1ged in Korea. Executi,Ve Order 10340 (1952).
authorization for the, selzure the President relied

‘the geOgraphwal are
; is nothing in the opmion to suggest tha ¢ i
10na1 authority Wlth respect to the transportatlon mdustry than Wlth respect
0 the steel industry.
In addition, Mr. Jusbce Frankfu'
1n the. Taf‘t-Hartley Ac

,feoncurnng, ‘note ;hat Oongress had,
Vi itself the power to fashion a remedy in the
ich was not resolved Dby the statutory procedures:
ongress said to the Presi-
~dent, ‘You may not , ' or seizure power if you
. think it is. needed in a sp aﬁc satuatlon ! ThlS of course ‘calls for a report on the
" unsuccesstul ¢ ‘efforts to reach a voluntary settlement, as a basis for discharge by

' “Oongress of its responsmlhty——-whlch it ‘has uneqmvocall*y reserved—to fashmn

L ‘(further remedies than it proyided.” 343 U.8. at 603..
. Mr. Justlce Burton, Mr Justice ‘Mr J ‘stme Jackson expr

660 663—4 .
I:n the case of. the Railway. Labom Act Congress appears to have smulaﬂy
reserved to itself the power to provide reme es when the atutory procedures
fail to resolve a dispute. In I“ecommendlngw 3] ‘ b "f"Act

i ctment of the Railway Lal
. in 1926, the Senate Committee on Intetstate Oommerce declared that”
"A;statutory ‘procedures should fail to i
. “so ag to avoid any 1mpa1rment “publ
f«‘mterrupted transportation”] " Gongresq WIH be unembarrassed in adoptmg
- any means it sees fit
18t Sess. (1926) at'p. 6. ‘
‘Accordingly, the ratmnele of the'e ncurrmg Justlce,s m the S eel Seiz
seems equally applicablé’ to’ Seizure of the railroads. L
B. Statutory Avythority—The one ‘§tatute currently in force Wh , b
uthorizes seizure o e railroads is 10 U.S.C. §4742 (1958), codiﬁed from the e
. TAct of August 29, 1916; 39 Stat. 619, 645 (1916), in which Congress has authorized
. the-President “in time of War” to seize ‘“‘any system ... of transportation.”
“The' Pres1dent has rehed upon th1s law to seize major portions of the raﬂroad

,jprotect ,the publle interest 78 Rep No‘ 222, 69th Cong., s



