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Legal Corner

Possession with Intent to Distribute

A number of federal cases have recently been
decicted resarding an important diug offense in the
Linled States Code: possession witl intent ta distribute
a conliolled subslance as contained in 2% U.S.C. 8471 {a)1).

Recent cases interpreting this statute have reached
constitutional dimensions. In United States v. King, 485
F 2d 353 (C A N.M.1573), the court held that 21 US.C.
841{a) (1} was a valid exercise by Congress of a power
vested in it by the Canstitution. The decision goes on
to hold that “possesaon with intent o distribute™ i
83 HaH T is not unconslitutionally vague, and that the
question as Lo the quantity which would permit the
inference that (he possessor had an intent 1o distribute
is evidentiary in nalure and necessarily depends upon all
the facts and aircumistances o) Whe case on hand. See also
Utited States v Dhuparr, 483 1 23d 1393 4C AL La, 19730,

Possession with intenl to distribute means the actual
comstructive on attespted bansier of a contrulled
substance, whether ar not there exists an agency
rclationshyps. Unihed Staies vo Marsullo 489 F 2d 297
fCANY. 1953 To violate this section of the Controlled
Substances Act one must knowingly and intentionally
possess 2 controiled substance and intond to distribute
it. Eoth the possession af the contruband and the intent
to distribute it are elements oi the offense. United States
v, Hutchinson, 4848 F, 2d 484 (C.A. Minn. 1973,
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Possession

Possession may he actual or constructive, and
cither sele or jonl In United States v, Hutehinson,
sipra. “construclive possession’ las been defined as
knowingly having both the power and intont at a given
lime to excrise domitwon or eonirel ever the property.
Rodelia v, United States, 286 F, 2d 306 (C.A. Calif.). The
follawwing cases iHustrate the fine line of constructive
possession:

Uniled States v, Horton, $88 F 2 374 (C_ A, Tox, 197 3)
Although demanstraring the defondanl’s proxinily 1o

an iliegal substance amd o a person who did have

conirol over herein, the evidence was isulficient 1o

Drrag £nforcement « W oper 1975

sUstain & corviction ol possessing with intent o
distribute sinee it did mat establish any type of working
relationship between parties regarding heroin but
merely an association.

United Slates v, Eppeison, 485 €. 2d 514, (C.A. Ariz. 1973)

Evidence of mere presence at the scene was insufficient
withaut further avidence to establish guili of marihuana
possession with intent to distribute.

United States v. Martin, 403 F. 24 974 (C.A. Tex. [973)

Evidence of mere presence in a room with a
roommate, who was later convicled of possossing
mescalinge with intent to distribute it, topether willy
indications that the defendant may have had knowledge
af the sale of the drug, did not demonstrate that the
defendant taok an aciive part in the sale and was
insufficient to show consiructive possession, domimion,
or controb over the drug by the defendani.

Unitoed States v, Nunez, 483 F. 2d 453, (C.A. Ariz. 1973)
cert. denicd 84 5. Ct 594

Evidence of ownership of the vehicle that stored
marihiana, consent given for its use, the raising of bail
for a co-canspirator, and a phone call made during
negoliations was sufficient to sustain a conviclion for
possession with intent 1o distribute.

United States v, Doran, {83 F. 2o 3690 (C A hMass. 1973)

Evidence of an atiempted phone call 1o a
co-conspirator, annoyance at the Liteness of the
co-conspiratar during a sale of hemin, use of the
defendant’s residence for three heroin transactions,
togethor with the co-conspirater’s stalemenl was
sufiicient ta sustain a conviction for possession with
intent to distribute.

United States v, frion, 482 £, 2 1240 (C.A, Calil. 1973)
Eviclenee ina prosecution of the deleadant on

charges uf il'h-pa% insporiation and possession wilh

intent to distribute marihuana was sufficient to sustain a
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