COMPE’TITIVE PROBIJEMS INTI-IE DRUG INDUS'FRY 8015

Federal Government can’ purchasta it, if it des1res to do 0. Is that not
what the law is?

Mr. Staats. I Would like to ask Mr Shmtzer, our As31stant Gen-
*eral Counsel, to respond, if I may: :

Mr. SHNI’I‘ZER Mr. Chairman, T beheve that is a correct state-
ment and I think that there have been some msbances Where pur-
chases have in fact been made overseas. = '
- Senator Nrrson. Yes, We have had test]mony here that ‘we pald.-
112,000 percent more than the: European or world price on an item
that ‘was sole source in this country. That is, it went into the AID
program and the foreign country paid' 12,000 percent more than
the world price for the same compound.

Mr. Smawrrzer. Of course, where the Federal ‘Government: pur-
~ chases something which is under patent here from someone who is
not a patent holder or licensee, it is subject to smt m the Court of
Claims and there may be a reasonable——

Senator Nerson. If they buy it from a supplier heres"Z

"Mr. Sanrrzer. If they buy it from a suppher who is not the
patent holder or a licensee of the patent holder.” .-

‘Senator Nrrson. This was my question. If it is available in the
marketplace in Europe, our Government as purchaser is not’ bound
“to buy 1t from the sole supplier here, is it?

Mr. Suntrzer. Yes, sir. Your position is correct. They are not
bound. T am simply pointing: out that in determining the difference
in cost, you may have also to_consider the fact that the Govern-
ment may be liable to suit in the Court of Claims from the. patenb
holder or the licensee—it would be the patent holder.

Senator Nurson. Not if the law exempts them. :

‘Mr. Suntrzer. The U.S. Government is permitted to make the :
purchase under 28 U.S.C. 1498. However, the law spec1ﬁcally gives .
~ the right to the patent holder to bring an action in the Court of
Claims against the Unlted States for recovery of the Value, let us
say, of the patent.

‘Senator Nerson. Have there been any such suits?

Mr. Sua~trzer. Yes. There have been two suits, one whlch was

settled, the other which is still pending.
" Mr. Staars. Mr. Chairman, I have information here on \ the settle-
ment of the one case which involved the Norwich Corp. as a patent
holder, and the Eaton Laboratories, which is licensee. The Eaton
price for 100,000 tablets—this is the drug nitrofurantoin—the Eaton
price per 1, 000 tablets was $76.30. The fmelgn source pmce per 1,000
was $18. 50

Senator Nerson. From 76—— :

Mr. Staars. $76.80 versus $18.50. ThlS s, of course, a very- sub-
stantial difference. The settlemént price in this case was $192,500,
which represents about 2 percent of that difference. So that even
- though there was a settlement here and a:suit brought, in that par-
ticular case at least, the Government was much better off. ,

Senator Nrrson. You mean they pald 2 percent of the dlﬁ'erence
between the $18.50 and the $76.30? ' i

‘Mr. Staats. It represents 2. percent of thie domestlc prlce The:
settlement represents 2 percent of the: domestlc price. But the price



