2i2 OPTOMETRY

454 ; State v. Kindy Optical Co., 248 N.. W. Rep. 332; State ex rel. Harris v.
Myers,191, N. E. Rep. 99.) : " F

Jay Leo Rothschild, Walter 8. Beck, JMaxwell Ross and James Flynn for
Optometrical Society of the City of -New York, intervener, appellant. Section
1432-a of the Education Law is a penal statute, which prohibits and makes
criminal that which was lawful before. It does not enlarge the ciass of persons
who may practice the profession of optometry. It merely eliminates the un-
supervised sale of glasses for the correction of vision, and thus prohibits their
=ale as merchandise simpliciter. (People v. Woodbury Dermatological Inst., 192
N. Y. 454; Matter of Co-Opecrative Law Co., 188 N. Y. 479; Teseschi, Mullins
& Bellair v. Mathis, 116 N. J. L. 187; State of Kansas ez rel. Beck v. Goldman
Jewelry Co., 142 Kan, 881; State v. Kindy Optical Co., 216 Iowa, 1157; Eisen-
smith v. Bulhl Optical Co., 178 S. E. Rep. 695 ; Funk v. State, 50 Pac. Rep. [2d]
945 ; Matter of Stern v. Flynn, 154 Mise. Rep. 609 ; American Historical Society
v. Glenn, 248 N, Y. 445 ; People v. Sturgis, 121 App. Div. 407; Pecople v. N. Y. C.
R. R. Co., 25 Barb. 199; People v. Barton, 6 Cow. 290; Cotheal v. Browwer, 5
N. Y. 562; Pcople v. Abraham, 16 App. Div. 38; U.S. Tel. Co. v. Western Union
Tel. Co., 56 Barb. 46; Sickles v. Sharp, 13 Johns, 497; Matter of W. 8. A. &
P. R. R. Co., 115 N.Y. 442; Hayden v. Pierce, 144 N.X. 512; People v. Purdy, 154
N. Y. 439). The certificate authorizes the petitioner’s corporation to practice
optometry and is, therefore, outiawed by the statute. (Matier of Stern v. Flynn,
154 Misc. Rep. 609.)

Harold R. Medina, William F. McXNutly and Harold KEohn for New York State
Optometric Association, Inc., intervener, appellant. Section 1432-a of the Educa-
tion Law, which merely restricts the sale of glasses as merchandise, does not
permit a corporation to practice optometry. (Allen v. Stevems, 161 N.Y. 122;
Liggett Co.v. Baldridge, 278 G.8.103.)

Herbert D. Hamm for respondents. The purpose clauses of the certificate of
incorporation found objectionable by the Secretary of State are specifically pro-
vided for under section 1432-a of the Education Law. (Roschen v. Ward, 279 U.S.
837; Martin v. Home Bank, 160 N.X. 190; Persky v. Bank of America Nat. Assn.,
261 N.Y. 212; Matter of Lewis v. Harlem Dental Co., 189 App. Div. 859; People
v. Woodbury Dermatological Inst., 192 N.Y. 454 ; Jaeckle v. Bamberger, 119 N. J.
Bq. 126; 120 N.J. Eq. 201; Howe v. Regensburg, 75 Misc. Rep. 132.)

Robert Rosenberg and N. Bernard Siltberg for Retail Opticians of America,
amicus curiae. The optometry statute cannot be construed so as to prohibit the
employment cf registered optometrists by corporations. If this is the construction
then the statute is unconstitutional. (Liggett Co. v. Baldridge, 278 U.S. 105;
Vorheis v. Kindy Optical Co., 251 NX. W. Rep. 343 Schnaicr v. Navarre Hotel &
Importation Co., 182 N.Y. 83; People v. Ringe, 197 N.Y. 143 Seadron’s Souns, Inc.,
v. Susskind, 132 Misc. Rep. 406 ; People v. Rogers, 227 Ill. 151: Binfard v. Boyd,
174 Pac. Rep. 56 ; Jaeckle v. Bamberger & Co., 181 Atl. Rep. 181; Dvorine v. Castle-
berq Jewelry Corp., 185 Atl. Rep. 562; Missouri v. Gate City Optical Co., 97 S.
W. Rep. 89.) S ) : : A

Per Curian. The purposes for which the Four-Boro-Optical Corporationis to
be organized, as set forth in its certificate of incorporation, conform with the
provisions of section 1482-a of the Bducation Law (Cons. Liaws, ch. 16) (Roschen
v. Ward, 279 U.S. 337), and the objection by appellant appearing in the affidavit
of the acting chief of the Division of Corporations is not sufficient to warrant
refusal to file and record this certificate. We do not construe the wording of the
proposed certificate of incorporation as authorizing the practice of optometry.

At this time we decide no other issue. If, in the future, questions relating to any
violation of law by the corporation or by any optometrist employed by it shall
arise, the courts can then deal with them. .

The order should be affirmed, without costs.

CRAXNE, Ch. J. O’BrienN, LoucHRAN and RipPEy, JJ., concur ; HUBBS, J., dissents:
LeaMAN and FixNcH, JJ., taking no part. ’

Order affirmed.

Mr. SteiN. As councel for Sterling, I think T am in an advantageous
position to comment upon the claims and contentions of organized
optometry for this one principal reason: I have recently coneluded
a seven-week trial in the Supreme Court, New York, in which the.



