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area. The only specific limitation on the Secretary’s power is contained
in subsection (e), which!limits the Secretary’s right to-condemn prop-
erty for easements for access t ﬁ)ublic property to not more than 5
percent of all private property in the area.’ - :
Subsection (c) authorizes the Secretary to acquire scenic easements,
but it does not limit the Secretary’s authority to such acquisitions. I
would guess that this was the purpose of section 5—to limit the
property acquired to scenic egsements’ and that property which is
actually requiréd for easements for gceess to public property. I would
also assume that the regulations th)Ch the Secretary is authorized to
issue governing the use of privately owned property, under subsection
(b), are intended to cover only %&t{ua’ti‘ons‘ where ‘acquisition of a scenic
easement is not appropriate. Injother words, I doubt that 'the sponsors
of the bill contemplate that these regulations-would absolutely prohibit
a use of the land, such as a residentinl dévelopment. Such a prohibition
may deprive land of a substantiil portion’of its value, and certainly
zoning ordinances which flatly r(?hibit the highest and best use of land
constitute a ‘“‘taking”, for''whichi the owner must be compensated. I
hope that if such a prohibition iszﬂesh*ed for-ari-area, that'the bill’s
sponsors expect, the Secretary &(r) acquire a scenic’ easemerit. The bill

power to condemn the fee intefeét 1£1 any land within the recreation

does not’ make’‘this ‘¢lear): hofever. "0 e S o i

Senator CaurcH. ‘At that point, ‘aré yousdtisfied that-the testi-
mony this morning clarifies that peifit? Because we dwelt'on that at
considerable length. ~ 1 T PR e e e

Mr. BreckENRIDGE. I think |that ‘the testimotiy this morning,
Senator, certainly ‘did clarify & l%’t of ‘the points'which I'am covering
at this point. The 6nly reason for my réitérating’and running the risk
of imposing ‘on your timeis’to ‘further emphasize the necessity’ of
verification, if not through' the bill; ‘then ‘certainly ‘in"the’ legislative
history which -hag'beendone {this‘morning: 7 " o

Senator CrurcH.” Yesi T thlh";‘ too; ‘that ‘this:pdint ought ‘to be

s0 that there is no ambiguity ‘on this s¢ore.-

Mr. BRECKENRIDGE. ' Later iE im ¢ testimony T will submit, and will

‘made clear inthe record, Mr: -‘Chaj‘rman‘, that’accompanies thé bill,

not read, a proposed revision of section’ 5, which I would hope that
you would want to consider if you think it is necessary. :
Subsection (b) refers to review of regiilations pursuant to sections 7
“and 8 of the Administrative Procedure Aet. In' view of ‘the fact that a
thorough revision' of that act IST ‘proposed in 81158, on which hearings
have been held; T ‘wonder:if* *Irsp‘eciﬁ;c ‘reference to sections of the
“present act is neceSsary, or if i{?ma create confusion in the future!
Another question relating to wéﬁr regulations is when 'they should
“be subject to court review. My dttorneys tell me 'that' the problem of
“ripeness for judicial review”” ﬁ's g’ diffieult one; and it is often impos-
sible to secure cotirt review of| reglilations until after they have been
violated, which could ‘¢reate seridus’problems of administration here.
As an -example; regulations’ might/ e promulgated  prohibiting any
‘subdivision of a ldarge srea.‘Clearly sich airégulation will substantially
reduce ‘the value' of ‘land ngl%h might otherwise - have been' sub-
divided. Such @' flat’ prohibition dmicudts to'a “‘taking™ of property,
for which the Constitution requires compensation:'Yet there is & large
and respectable body of ‘casé law| which' suggests that an’ affected
landowner may ‘ot challerige ’tﬂle‘f validity of such ‘a4 ‘régulation tnipil
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