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U With post-discharge actions, itors may be able to force bankrupts to
dlscharged debts which have not peen reaffirmed by the bankrupt. Much of h1s
is due to the nature of the bankruptcy decree. The federal court determines the

k debtors right to a discharge, but the state court has jurlsdlctlon to dete,[
-.what debts were discharged.®
A credimu whose debt was scheduled

court may . go into the state ‘court a »sue on t ev» debt allegmg J:hat the debt *
was not discharged under the Bankruptey Act. Such suits are frequently brought

- ‘on-the-ground that a loan was obtained under false pretenses for want of full
- disclosure ‘of other outstandmg debts. In-other.cases, a creditor may go into the

state. cougt allegmg that the @ebt was the result of a “wllful and wan'ton” tort
‘judgment.? If the creditor “his
discharge decree is an affirmastiv hic
state aetion, . unecnugugous -reglt; s.Gan,. ‘and h yeen known to t@ke advantage
of state 1mp}ementa,twn of the b na}iruptey decree by prosecuting actions in state .
courts on debts they know to have been: validly discharged. The creditor often
wins anywagy since: (1) the bankrupt, for one son Or-apother, may never
receive the summons and therefore not appear; (2) the bankrupt, duly notified
oceeding, in the state ‘courts, may fail to appear ; because.
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(3) the bankrupt's lawyer may have i d;' ited to the client that he will take care

. of any post~d1scharge action, but after a series of ontmuances the lawyer
withdraws from the case with no notice to the bankrupt.” In any event, these
creditors have nothing to lose but the state filing fee; because it is highly unlikely

that t;he palglkrupt will mslt;ltute a suit for mahewus prosecutlon Or. Q’ related
action. ‘

o In most eases, the prohlem is not the defau;lt Judgm,engt but rather the leverage
which' the post- discharge procedure gives the creditor in collectmg old debts.
Rather than incur the trouble and expense of defending in the state court, or.
risk losing h;s job b,ecauase of Wage garmshment, ‘the bankrupt will often settle :
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© 1 4'We do not mean to imply that all bankruptey lawvers are a fortwm umcrupnlous per- -
'sons: uninterested in the we’lfaxe of the individual debtor. The attitude of some of thege
La wyers-ig important to und st@nd Some- sincerely :believe that what they are doing is in
St e best intérest of -the de t;u or. g' attorneys belleve mh;a ecause the state gives so

_ many tools of ‘harassment to the credi or e not effectively allowing the’ debtor to assert
‘thedefenses of unfalrness or'failure nty, the debtor should have no qualms about
autilizing bankruptcy whenever possible. These lawyers have a philosophy about thelr awork
above and beyond simply “bankruptcy as a b
S8 Giavarella v, Sahtum, 1538 F 2d 343 (211& Cir, 1946):; In re Siegel, 164 F 'Supp 709
(D€ NY, 1958).

C-e 41 U.8.C.; 35 (1964) : :
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