CONSUMER CREDIT "‘P‘R‘OTECTI‘ON' ACT ‘1"045_’

‘The court in this case held that the liability amsmg out of a neghgent con-
version of the plaintiff’s property was discharged in bankmptcy These: cases
may indicate that even debtors, who owe debts that are secured by collateral no

longer in their possession, may find relief in the. Bankruptcy
' there are cases holding to the contrary in this area,” but courts are showmg an
1ncreased concern for the unwary debtorin such matters. k :

- The other aspéct of the “wilful and malicious” problem in the bankruptcy ﬁeld
involves. judgmernts arising from neghgence suits where one of the counts in the
plaintiff’s allegatlon charges “wilful and malicious” or, “wﬂful and wanton”

conduct. Often’ the’ 1nd1gent defendant in such cases'cannot fford .a IaWyer, or
fails to retain one because he knows, or thinks he knows, that he is liable. As a
- result, the wilful and’ Wanton aspect of the complalnt 1s.never challenged and
7' remains in ‘the. ldgment as rendered erefore, ) :

subsequently
the bankrupt is
discharged. ' : :

In some Jumsdlctlons, it there ‘has been a default Judgment the Judge W111 look«
behind the decision of the case to the evidence in the. record and make an inde:

1 llable because the

ct. Admittedly,

pendent determmatmn of the defendant’s “wilful and malicious” act:lons.48 Some

-courts have held that negligence alone does not. constitute suﬁiment “malice or
wilfulness” to-defeat discharge under the Bankruptcy Act® Courts today are
mcreasmwly suspect of a defaut Judgment decree estabhshmg a debt as Wllful
and Wanton . , :

: B) THE FALSE PRETENSES PROBLEM

A dlscharge in bankruptcy shall release a bankrupt from all of his provable
 debts . .. except such as ... are liabilities for obtaining money or property by
false pretenses or false representatlons of for obtammg ‘money or property on

credit or obtaining an extension or renewal of credit in reliance upon a material =~

false statement in writing respecting his financial condition made. or pub];ished_ '
- in‘any manner whatsoever with intent to deceive ... .7 ™

- In a post-bankruptey action to recover a debt which would have been dlscharged
1n bankruptey but for misrepresentations by the debtor, loan companies often

" sue the debtor for fraud rather than for the debt on the contract. Most loan

companies usually will only sue a debtor discharged in bankruptey if they: suspeect
clear-cut-and abusive fraud on his part. However, unscrupulous loan companies
use  this. same technique to collect debts Whlch should otherW1se have bee*n“
dxscharged
The plaintiff- credltor must prove actlonable fraud 1n order to - collect Thek
‘evidence must establish : S TP . i
‘1) that the defendant made a matemal mlsrepresentatlon,
© “2) thatitwasfalse . ;
+.43) that when he made it he knevv 1t Was false or made 1t recklessly w1thout~
. _any knowledge of -the trust and as a positive assertion;. ... i
: “4) .that-he made it w1th the mtentmn that: 1t should be acted upon by the,
~plaintiff ; 4 D s , vy G

41 Stephens v, S’outhern Discount Co., 1045 Ga. -App. 667,125 8. 2d 235 (1962); Excel
Finance Camp, In¢. v. Tannerhill, 140 So. 2d 202 (La. App 1962) Fruchter v. Mar tin,
350. Mich. 12, 15 N.W. 24 125 (1907) 5 Verheyleweghen v. Klem, 208 Mlsc 783, 145 N.Y.
’ 2d.178 19@5 '

S. 48%@(’020(1‘670 v)Merskm 308 Mich. 145,13 N.'W. 2d'239(1944).; Seward . Gatin, Supra
Panagopulos v. Manning, 93 Ut. 198,69 P. 2d4: 614 (1987), rehearing denied 93-Ut.. 2]5
72.P, .24 456 (1937) 3 Globe Indemmty Coa, v, Granslcov 246 Wis. 87 16. N W 2d {37
(1944),

49°In re RobeMs, 290 F. 257 (1. D. Mich., 1923 ; Wyka v." Benedwts 266 App D1v 1025

44 N.Y.S. 2d 907 (1943), reversing 41 N.Y.8. 2@ 127. €1943):"

50 Thig has not been the case in Illinois; howevet Until very recently Illinms courts have
held that ‘where ‘thie decalaration consisted of séveral counts, oné or more of which sd;atedﬁ
a cause of action based on malice, the other counts based on'negligence ‘only, ‘the pre-

: sumption was that a general verdick not stating the S\pemﬁc reason was founded on-malice.
E.g. Greene v. Noonan, 372 I11. 286, 23 N. B. 2d.720 (1939)
A recent appellate case indicates a posgible change. in, this rule, The Flrst Dlvision of
the Tllinols Appellate Court, in:-an-opinion by. Schwart7 ., gaid that “[tThe charge. of
malice, stated in". . general terms ‘and inciuded with wcharges of simgle ‘negligence,. is
not sufficient to custain a judgment as one based on malicious, wilful,-and wanton miscom-
duet.” Serpe v. Rivera, 42 111. App. 2d, 84, 191 N. 2d 416 (1963). The case came ‘up-on
an appeal from a default judgment of the Municipal Court of the City of Chicago. The wilful
.and malicious court was the last of elght; the other seven counts were charges of ordinary
neghgence Facts in the complaint did not sapport the ~charge of wilful and malicious
conducet

5111 U S.C. § 35 (1964).



