E debtor 'S nelgihborhood to check his reputation-and appralse the securit
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““5Y that plamtlff acted in rehance upon it; and
- #6) that he thereby suffered 1njury '
““All of these facts must be proven with a reasonable degreee of certamty and
Callof them must be found to exist.” * :
; Furthermore, the ‘burden of proof is on the credltor a8 m the “W11f
- -malicious” cases In both  situations, the creditor is clai
vis exeepted rom the operatmn of the dlseharge in: bankruptcy bee (
a,lleged fraud.® The usual procedure for the plamtlﬁ in these cases is to mtro-
duce in evxdfence the bankrupt's financial statement filed when the loan appli
- cation was ‘made and compare it with the schedule of debts 1
. bankruptcy ﬁyetltlon TPhis usually creates a prima facie case of fraud
mamtammg that these financial statements are “credit grantlhg”
‘ nts ! ‘relied upon by loan ¢ ,ompany managers in approving loans. The
- finance company manager then tes es that he would not have approved the loan '
©if the debtor submitted an accurate ﬁnanc ] tement. The burden of prooi;’ .
shifts to the bankrupt to show non-rehanee by the loan company. !
~The greatest weakness of the creditors’ cases is that the loan compames know
“that thése statements are not true ‘and often do not rely on them It may even be
. that logn eompanies actually encourage a- de‘btor not to list all his debts. T!
fact, however, is’ dlﬁicult to prove. 'i‘he debtor must have an unusually
documented ase to prove non-reliance.™
If the defghdant can show that he and the plalntlff company had done buS1ness~
‘over a long period of time, and therefore that the eompany was really loamng him
money because of the estabhshed relatlonshlp, not in reliance on the statement, he .
- might be: able to win. In Bacel Finance Treme, Inc. v. Noel,® the facts showed that
~ fifteen previous loans had been transacted between the same parties and that the
defendant had been told to just list just one of his debts. The court said that the
procedure of having the debtor list a debt on his application was a mere formahty-
—~—-the finanecial statement’ played no‘actual part in the process of granting the loan.
' The task of post-discharge attorney is to gather as much evidence as possible

: to indicate methods used. other than the financial’ statement in the processing of
loans. Some loan companies, for example, will send their 1nvest1gators 1nto the'
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eases a court may find that a debt has been dlscharged m splte of the mcorrect‘
" statements on the application.”
“The de.btot’ literacy may also be a factor In Aoooqmts Supevmswn Oo V.
' Atley,‘?’ the debtor was illiterate, but the loan company manager nevertheless had
“him make some scrawlings on- ‘the application. The manager, ‘though admtttmg,
the 111eg1b111ty of the marks, claimed that they were supposed to say, “I owe
Aceounts Supervision Co. only. » The debtor thought he had wrltten, “Don’t owe
no loan company but Asco.” The judge felt that this statement would not have

' been executed with ahy intent to defraud.”

A closing Word of Warning isin order It should not be assumed that the authors
f ¥ g

was not the ‘intention 013 ‘the Bankrnptey Aet The coneern here‘ is to retect the ,
: ;mnocent debftor from abuses ariging out of his:ignoranece. -
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A few states, ‘notably New York, Gahforma anesota, and North Da q ta,‘ '
o ‘have adopted legislation of the feuowmg nature.: B
THAL any time after one year has elapsed since a bankrupt was dlscharged from
hig debts, pursuant to the acts of congress relating to bankruptey, the bankrupt,
" his receiver; trustee or any other interested person or corporation, may. apply
he bankrupt’s discharge, to the court in which a judgment was
rendered agdinst him . . for an order, directing the judgrnent to “be cenceued
, and discharged of record * : k i :
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