SCOPE OF THE PROBLEM

The contemporaneous constructions placed upon the provisions of the Inter-
state Commerce Act by the Comm n ‘which posses: special competence in:
this field, are entitled to great weight and respect and will not be overturned
unless they are arbitrary or plainly erroneous.®

The traditional concern of the Interstate Commerce Commission in dealing
with cases arising from the cooperative exemption has been to prevent an as-
sociation, under the guise of the exemption, from engaging in transportation as
a public carrier for-hire.*” This concern manifests the problem the Commission
has had in attempting to impose any form of regulation on cooperatives.

The Commission must enforce the regulatory provisions within its authority
with a view toward promoting the “National Transportation Poli
to encourage the establishment and maintenance of reasonable charges for trans-
portation services, without unjust discrimination, undue preferences or ad-
vant‘tges or unfair or destructive competitive practices . . . and enforced with a
view to carrying out the above declaration of polic

But exempt cooperatives which engage too e\tenswely in the area of for-hire

carria of nonmember and nona cultuml goods, will be in derogation of
this “Policy” restriction on S itions, ‘undue preferences or
advantages.”

Logically, the Commission’s g
is exempt from all regulatory control, e};onpt tur f 's of service
provi ons, merely by being such a bona fide c op e.* Since it is exempt, a

um whatsoever. It is not
required to file a petition £ Xe fion, or to describe its exempt activi
any way. The practical effect of this is that by declaring itself exempt, a c
operative, whether actually exempt or merely claiming to be exempt, can operate:
in interstate commerce in any way the cooperative itself may determine to be
permissible under the statute.

The Commission has the power to investigate violations of the statutes within
its jurisdiction, either upon the receipt of a complaint concerning such practices,*

r upon its own motion.* It may also apply to the appropriate district court to
enjoin operations by motor carriers in violation of the statutory regulations.®
However, the problem of administration of such provisions is clear : before bring-
ing any action against a cooperative, the Commission must first have knowledge,
either independently or furnished by complaint, of both the existence of the coop-
erative and the nature and extent of its unpermitted activities. But where there
is no requirement for cooperatives to notify the Commission of their activities,
or even of their existence, organized and rational supervision becomes all but
imposgsible.

The Interstate Commerce Commission must attempt to regulate the transporta-
tion activities of agricultural cooperatives, consistent with its purpose to prevent
“undue preferences or advantages, and unfair or des t1uc-+1ve competitive prac
tices.” * Ho er, it is unable to maintain even supervisory authority over the
Opemtlon,s of these cooperatives, since there is no requirement of qualification
for exemption by application to the Commission. Faced with this dilemma, the
Commission may take two cources of action: it may seek a change in the law
to enable it to obtain knowledge at least of the existence of those cooperatives
entitled to exemption, or it may work with the present legislation, and attempt
to confine the exemption by construing the statutes in accordance with its view-
point. In fact, both these courses of action have been attempted.
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