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tion for nonmembers, of non-farm related traffic is not exempt from regula--
tion pursuant to the provisions of section 203(b) (5) of the Interstate
Commerce Act.”

CONCLUSION

Cooperative associations, the Interstate Commerce Commission, and the courts
have been obligated to interpret the agricultural cooperative exemption by at-
tempting to ascertain Congressional intent with respect to the adaptation of an
inherently ambiguous statute. The Commission has urged that the exemption be
construed strictly in order to effectuate regulation of all but those cooperatives
clearly falling within the terms of the statutory definition of a cooperative. It
has seen nonmember backhauls as permissible only if “functionally related” to
the main purpose of service to member farmers.

The courts infer from its conduct that Congress has tended to give cooperative
associations a favored status. Courts consistently have endeavored to keep the
operational impediments of cooperatives to the minimum allowable by a fair
interpretation of the statutory purpose. They have held that nonmember back-
hauling of nonagricultural products and supplies is acceptable if such an activity
is “necessary and incidental” to the main purpose of the association.

‘When a statute is ambiguous, it is the job of the court to interpret the statute
in a manner consistent with its determination of the legislative purpose for enact-
ment.” A literal interpretation should not be effectuated if legislative purpose
is at variance with such a construction.”® If the words appear unduly narrow to
give the statute a realistic and intended meaning, it is the function of the courts
to extend its application to broader limits than the words might literally permit. 93

At the time the Motor Carrier Act and the Agricultural Marketing Act were
enacted,” the present extent of transportation operations by cooperatives, and
the necessity, in many instances, for them to backhaul nonagricultural products
for nonmembers as a prerequisite to economical operations, was undoubtedly not
anticipated. But the stipulated policy and the contemporary dialogue indicate
that Congress intended to allow cooperatives a measure of latitude in conducting
their affairs, all of which should ultimately benefit the public as agricultural
consumers. The “necessary and incidental” test allows cooperatives to retain this
favored position while remaining within the bounds of the exemption. And while
these statutes could be modified to provide more exact exemption criteria, legis-
lative unwillingness to change the provisions has made such discussion moot.

Recently decided investigations by the Interstate Commerce Commission indi-
cate that the “necessary and incidental” test can be successfully implemented,
despite the fears of that agency to the contrary. In August 1966, the Commission
held that, when its exemption is challenged, an association must first bring itself
within the statutory definition of a ‘‘cooperative association” and then must
prove to the Commission that, as a matter of fact its nonagricultural activities
are actually incidental, and actually necessary.”® In May 1967, the Commission
further narrowed the test to require that, to be “necessary and incidental,” non-
farm activities could not be “a separate direct movement;” they must be con-
ducted as a related backhaul movement resulting from the delivery of member
products to market.”® Thus, even though more liberal than the Commission
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