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TAKEOVER BIDS

MONDAY, JULY 1, 1968

House or REPRESENTATIVES,
SuscoMMITTEE ON COMMERCE AND FINANCE,
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to notice, in room. 2322,
Rayburn House Office Building, Hon. John E. Moss (chairman of the
subcommittee) presiding. :

Mr. Moss. This morning the Subcommittee on Commerce and Fi-
nance is conducting hearings on two bills, H.R. 14475 and S. 510, which
have for their purpose the amendment of the Securities and Exchange
Act of 1934 to provide for additional disclosure of the ownership of the
corporate equity securities, particularly as such disclosure relates to
acquisition of securities as the result of tender offers and the equitable
treatment of the persons tendering their stock in response to such
offers.

I am certain that we all are aware from a reading of the daily papers
of the tremendous number of offers to purchase stock which consis-
tently are being made both for cash and for the exchange of other
securities. The opportunities which are present for the acquisition of
shares without the investor who tenders his shares as a result of the
offer being adequately informed of the facts.on which he can appraise
the merits of the offer, or indeed the merits of retaining his interest
in the corporation, are all too evident.

The legislation here being considered provides for disclosure in
connection with cash tender offers for accumulating large blocks of
equity securities through the requiring of filing of information with
the Securities and Exchange Commission.

It is not the purpose to prevent the making of any such offers, but
solely the purpose of seeing that investors adequately are informed of
the relative merits of their position before and after accepting such
offer so that they can make a judgment properly required.

The bill H.R. 14475, which I introduced, is substantially in the same
form as S. 510 passed the Senate except for the specific inclusion of a.
coverage of securities issued by a closed-end investment company and
for certain provisions having to do with the time of filing of the infor-
mation statement with, and its review by, the SEC.

At this point in the record we shall include the legislation under
consideration and such agency reports thereon that are available.

(H.R. 14475 and S. 510, and departmental reports thereon, follow:)

(1)
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[H.R. 14475, 90th Cong., first sess.]

A BILL Providing for full disclosure of corporate equity ownership of securities under the
Securities Exchange Act of 1934

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 12 (i) of the Securities Exchange
Act of 1934 iy amended by striking out “sections 12, 13, 14(a), 14(c), and 16”
and inserting in lieu thereof “sections 12, 13, 14(a), 14(c), 14(d), 14(f), and 16”.

SEc. 2. Section 13 of the Securities Exchange Act of 1934 is amended by adding
at the end thereof the following new. subsections

“(&) (1) Any person who, after acquiring directly or indirectly the beneficial
ownership of any equity security of .a .class which is registered pursuant to sec-
tion 12 of this title, or any equity ‘security issued by a closed-end investment com-
pany registered under the Investment Company Act of 1940, is directly or in-
directly the beneficial owner of more than 10 per centum of such class shall,
within ten days after such acquisition, send to the issuer of the security at it®
principal executive office, by registered or certified mail, send to each exchange
where the security is traded, and file with the Commission, a statement containing
suph of ‘the following information, and such additional information, as the Com-
mission may by rules and regulations prescribe as necessary or appropriate in
the public interest or for the protection of investors—

“(A) the background and identity of all persons by whom or on whose be-
hialf the purchases have been or are to be effected ; :

“(B). the source and amount of the funds or other consideration used or
to be used in making the purchases, and if any part of the purchase price
or proposed purchase price is represented or is to be represented by funds or
other' consideration borrowed or otherwise obtained for the purpose of
acquiring, holding, or trading such security, a description of the trans-
action and the names of the parties thereto, except that where a source of
funds is a loan made in the ordinary course of business by a bank, ay defined
in section 3(a) (6) of this title, it will be sufficient to so state ; :

“(Q) if the purpose of the purchases or prospective purchases is to acquire
control of the business of the issuer of the securities, any plans or pro-
posals which such perisons may have to liquidate such issuer, 11 its assets
to or merge it with any other persons; or to make any other major change in
its business or corporate structure.

“(D) the number 'of shares of such security which are beneficially owned,
and the number of shares concerning which there is a right to acquire, directly
or indirectly, by (i) such person, and (ii) by each associate of such person,
giving the name and address of each such associate; and

“(B) information as to any contracts, arrangements, or understandings
with any person with respect to any of the issuer, including but not

- limited to transfer of any of the s i ntures, loan or option

arrangements, puts or calls, guaranti

guaranties of profits, division of 1 or profits, or the giving or withhold-
ing of proxies, naming the pers th whom ‘such contracts, arrangements,
or understandings have been entered into, and giving the details thereof.

“(2) If any material change occurs in the facts set forth in the statements to
the issuer and the exchange, and in the statement filed with the Commission, an
amendment shall be transmitted to the issuer and the exchange and shall be filed
with the Commission, in accordance with such rules and regulations as the Com-
mission may prescribe as necessary or appropriate in the public interest or for
the protection of investors.

“(3) When two or more persons act as a partnership, limited partnership,
syndicate, or other group for the purpose of acquiring, holding, or disposing of
gecurities of an 1er, such syndicate or group shall be deemed a'‘person’ for
the purposes of this subsection.

“(4) In determining, for purposes of this subsection, any percentage of .a
class of any security, such class shall be deemed to consist of the amount of the
ioutstanding securities of such class, exclusive of any securities of such classheld
by or for the account of the issuer a subsidiary of the

“(5) The provisions of this subsection shall not apply

“(A) any acquisition of the beneficial ownership of a security which,
together with all other acquisitions by the same person of securities of the
same class during the preceding twelve months, does not exceed 2 per centum
of that class;
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“(B) any acquisition of an equity security by the issuer of such security;

“(C) any acquisition or proposed acquisition of a security which the
Commission, by rules or regulations or by order, shall exempt from the provi-
sions of this subsection as not entered into for the purpose of, and not having
the effect of, changing or influencing the control of the issuer or otherwise
as not comprehended within the purposes of this subsection.

“(e) (1) It shall be unlawful for an issuer, to purchase any equity security
which it has issued in contravention of such rules and regulations as the Com-
mission may prescribe as necessary or appropriate in the public interest or for
the protection of investors or in order to prevent such acts and practices as are
fraudulent, deceptive, or manipulative. Such rules and regulations may require
such issuer to provide holders of equity securit of such class with such
information relating to the reasons for such purchase, the source of funds, the
number of shares to be purchased, the price to paid for such securities, the
method of purchase, and such additional information, as the Commiss deems
necessary or appropriate in the public interest or for the protection of investors,
or which the Commission deems to be material to a determination whether such
security should be sold.

“(2). For the purpose of this subsection, a purchase by or for the issuer, or
any person controlling, controlled by, or under common control with the issuer,
or any bonus, profit sharing, pension, retirement, thrift, savings, incentive, stock
purchase, or similar plan of the issuer or any such person shall be deemed to be
a purchase by the issuer.”

SEC. 3. Section 14 of the Securities Exchange Act of 1934 is amended by adding
at the end thereof the following new subsections

“(d) (1) It shall be unlawful for any person, directly or indirectly, by use of
the mails or by any means or instrumentality of interstate commerce or of any
facility of a national securities exchange or otherwise, to make a tender offer for,
or a request or invitation for tenders of, any class of any equity security which is
registered pursuant to section 12 of this title, or any equity security issued by a
closed-end investment company registered under the Investment Company Act
of 1940, if after consummation thereof, such person would, directly or indirectly,
be the beneficial owner of more than 10 per centum of such class, unless five days
prior to the date copies of such material are first published or sent or given to
security holders, such person has filed with the Commission a statement contain-
ing such of the information specified in section 13(d) of this title, and such
additional information as the Commission may by rules and regulations preseribe
as necessary or appropriate in the public interest or for the protection of investors.
All requests or invitations for tenders or advertisements making a tender offer or
requesting or inviting tenders of such a security shall be filed as a part of such
statement and shall contain such of the information contained in such statement
as the Commission may by rules and regulations prescribe. Preliminary copies of
any additional material soliciting or requesting such tender offers subsequent to
the initial solicitation or request shall contain such information as the Com-
mission may by rules and regulations prescribe as necessary or appropriate in
the public interest or for the protection of investors, and shall be filed with the
Commission at least two days prior to the date copies of such material are first
published or sent or given to security.holders, Copies of all statements, in the
form in which such material is furnished to security holders and the Commissi
shall be sent to the issuer not later than the date such material is first published
or sent or given to any security holders. All copies of preliminary statements filed
with the Commission hereunder shall be for the information of the Commission
only, except that such statements may be disclosed to any appropriate department
or agency of Government and the Commission may make such inquiries or investi-
gation in regard to such statements as may be necessary for an adequate rev
thereof by the Commigsion. Definitive copies of all statements, in the form in

ich such material is furnished to security holders, shall be filed with, or mailed
for filing to, the Commission and shall be.sent to the issuer not lat
date such material iy first published or sent or given to any security holders. The
time periods contained in this subsection may be shortened as the Commission
may direct.

“(2) When two or more persons act as a partnership, limited partnership,
syndicate, or other group for the purpose of acquiring, holding, or disposing of
securities of an issuer, such syndicate or group shall be deemed a ‘person’ for
purposes of thig subsection.
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“(8) In determining, for purposes of this subsection, any percentage of a class
of any security, such class shall be deemed to’ consist of the amount,of the out-
standing securities of such class, exclusive of any securities of such class held by
or for the account of the issuer or a subsidiary of the issuer. y

“(4) . Any solicitation or recommendation to the holders of such a security to
accept or reject a tender offer or request or invitation for tenders shall be made
in. accordance with such rules and regulations as the Commission may prescribe
as necessary or appropriate’in thepublic interest or for the protection of investors.

“(5) Securities deposited pursuant to a tender offer or request ior invitation
for tenders may be withdrawn by or on behalf of the depositor at any time until
the expiration of seven days after the time definitive copies of the offer or
request or invitation are first published or sent or given to security holders or at
any time thereafter until taken up by the offeror, subject to such terms and condi-
tions as the Commission may prescribe by rules and regulations as necessary or
appropriate in the public interest or for the protection of investors,

“(6) Where any person makes a tender offer or request or invitation for tender
for less than all the outstanding equity securities of a class, and where a greater
humber of securities is deposited pursuant theréto than such person is bound or
willing to take up and pay for, the securities taken up shall be taken up as nearly
as may be pro rata, disregarding fractions, according to the number of securities
deposited by each depositor, except as the Commission may otherwise prescribe
by rules and regulations as necessary or appropriate in the public interest or for
the protection of investors.

“(7) Where any person varies the terms of a tender offer or request or invita-
tion for tenders before the expiration thereof by increasing the consideration
offered to holders of such securities, such person shall pay the increased consid-
‘eration to each security holder whose securities are taken up and paid for pur-
suant to the tender offer or request or invitation for tenders whether or not such
securities have been taken up by such person before the variation of the tender
offer or request or invitation. i .

“(8) The provisions of this subsection shall not apply to any offer for, or
request or invitation for tenders of, any security— )

“('A) if the acquisition of such security, together with all other acquisl-
tions by the same person of securities of the same class during the preceding
twelve months, would not exceed 2.per centum of that class;

“(B) by the issuer of such security ; or . ‘

“(C) which the commission, by rules or regulations or by order, shall
exempt from the provisions of this subsection as not entered into for the
purpose of, and not having the effect of, changing or influencing the control
of the issuer or otherwise as not comprehended within the purposes of this
subsection.

“(e) It shall be unlawful for any person to make any untrue statement of a
material fact or omit to state any material fact necessary in order to make the
statements made, in the light of the circumstances under which they are made,
not misleading, or to engage in any fraudulent, deceptive, or manipulative acts
or practices, in connection with any tender offer or request or invitation for
tenders, or any solicitation of security holders in opposition to or in favor of any
such offer, request, or invitation.

“(f) If, pursuant to any arrangement or understanding with the person or
persons acquiring securities in a transaction subject to subsection (d) of this
section or subsection (d) of section 138 of this title, any persons are to be elected
or designated as directors of the issuer, otherwise than at a meetin security
liolders, and the persons so elected or designated will constitute a majority of the
directors of the issuer, then, prior to the time any such person takes office as a
director, and in accordance with rules and regulations prescribed by the Com-
mission, the issuer shall file with the :‘Commission, and transmit to all holders of
record of securities of the issuer who would be entitled to vote at a meeting for
election of directors, information substantially equivalent to the information
which would be required by subsection (a) or (c¢) of this section to be trans-
mitted if such person or persons were nominees for election as directors at a
meeting of such security holders.”
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[8..510,90th Cong., first sess.]

AN ACT Providing for full disclosure of corporate equity ownership of securities under the
Securities Exchange Act of 1934

Be it enacted. by the Semate and House of Representatives of the United States
of America in Congress assembled, That section 12(i) of the Securities Exchange
Act of 1934 is amended by striking out “sections 12, 13, 14(a), 14(c), and 16” and
inserting in lieu thereof “‘sections 12, 18, 14(a), 14(c), 14(d), 14(£), and 16”.

SEo. 2. Section 13 of the Securities. Exchange Aet of 1934 is amended by adding
at the end thereof the following new subsections:

“(d) (1) Any person who, after acquiring directly or indirectly the beneficial
ownership of any equity security of a class which is registered pursuant to section
12 of this title, is directly or indirectly the beneficial owner of more than 10 per
centum of such class shall, within ten days after such acquisition, send to the
issuer of the security at its principal executive office, by registered or. certified
mail, send to each exchange where the security is traded, and file with the Com-
mission, a statement containing such of the following information, and such addi-
tional information, as the Commission may by rules and regulations prescribe
as necessary or appropriate in.the public interest or for the protection of
investors— .

“(A) the background and identity of. all persons by whom or on whose
behalf the puréhasers have been or are to be effected ;

“(B) the source and amount of the funds or other consideration used or to
be used. in making the purchases, and if any. part of the purchase price or pro-
posed purchase price is represented or is to be represented by funds or other
consideration borrowed or otherwise obtained for the purpose of acquiring,
holding, or trading such security, a description of the transaction and the
names of the parties thereto, except that where a source of funds is a loan
made in the ordinary course of business by a bank, as defined in section
3(a) (6) of this title, it will be suflicient to so state;

“(0) if the purpose-of the purchases or prospective purchases is to acquire
control of the business of the issuer of the securities, any plans or proposals
which such persons may have to liquidate such issuer, to sell its assets to or
merge it ‘with any other persons, or to make any other major change in its
business or corporate structure; :

“(D) the number of shares of such security which.are beneficially owned,
and the number of shares concerning which there is a right to acquire,
directly or indirectly, by (i) such person, and (ii) by each associate of such
person, giving the name and address of each such associate; and

“(E) information as to any contracts, arrangements, or understandings
with any person with respect to any securities of the issuer, including but
not limited to transfer of any of the securities, joint ventures, loan or option
arrangements, puts or calls, guaranties of loans, guaranties against loss or
guaranties of profits, division of losses or profits, or the giving or withholding
of proxies, naming the persons with whom such contracts, arrangements, or
understandings have been entered into, and giving the details thereof.

“(2) If any material change occurs in the facts set forth in the statements to
the issuer and the exchange, and in the statement filed with the Commission,
an amendment shall be transmitted to the issuer and the exchange and shall
be filed with the Commission, in accordance with such rules and regulations as
the Commission may prescribe as necessary or appropriate in the public interest
or for the protection of investors.

“(3) When two or more persons act as a partnership, limited partnership,
syndicate, or other group for the purpose of acquiring, holding, or disposing of
securities of an issuer, such syndicate or group shall be deemed a ‘person’ for
the purposes of this subsection.

“(4) In determining, for purposes of this subsection, any percentage of a class
of any security, such elass shall be deemed to consist of the amount of the
outstanding securities of such class, exclusive of any securities of such class
held by or for the ‘account of the issuer or a subsidiary of the issuer.

“(5) The provisions of this subsection shall not apply to—

“(A) any acquisition or offer to acquire securities made or proposed to be
made by means of a registration statement under the Securities Act of 1933 ;

“(B) any acquisition of the beneficial ownership of a security which, to-
gether with all other acquisitions by the same person of securities of the
same class during the preceding twelve months, does not exceed 2 per
centum of that class;

96~-699—68——2
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“(0) any acquisition of an equity ‘security by the issuer of such security;

“(D) any acquisition or proposed acquisition of a security which the Com-
mission, by rules or regulations or by order, shall exempt from the provi-
sions of this subsection as not entered into for the purpose of, and not having
the effect of, changing or influencing the control of the issuer or otherwise
as not comprehended within the purposes of this subsection,

“(e) (1) It shall be unlawful for an issuer, to purchase any equity security
which it has issued in contravention of such rules and regulations as the Com-
mission may prescribe as necessary or appropriate in the public interest or for
the protection of investors or in order to prevent such acts and practices as are
fraudulent, deceptive, or manipulative. Such rules and regulationy may require
such-issuer to provide holders of equity securities of such class with such informa-
‘tion relating to the reasons for such purchase; the source of funds, the number
of shares to be purchased, the price to be paid for such securities, the method of
purchase; and such additional information, as the Commission deems necessary
or appropriate‘in the public interest or for the protection of investors, or which
‘the Commission deems to be material to a determination whether such security
should be sold.

“(2) For theé purpose of this subsection, a purchase by or for the issuer, or any
person controlling, controlled by, or under common control with the issuer, or
any bonus, profit sharing, pension, retirement, ‘thrift, savings, incentive, stock
purchase, or similar plan of the issuer or any such person shall be deemed to be a
purchase by the issuer.” )

SEc. 3. Section 14 of the Securities Exchange Act of 1934 is amended by adding
‘at the end thereof the following new subsections :

“(d) (1) ‘It shall be unlawful for any person, directly or indirectly, by use
of the mails or by any means or instrumentality of interstate commerce or of
any facility of a national securities exchange or otherwise, to make a tender
offer for, or a réquest or invitation for tenders of, any class of any equity security
which ig registered pursuant to section 12 of this title, if, after consummation
thereof, such person would, directly or indirectly, be the beneficial owner of more
‘than 10 per centum of such class, unless at the time copies of the offer or request
or invitation are first published or sent or given to security holders such person
hag filed with the Commission a statement containing such of the information
specified in section 13(d) of this title, and such additional information as the
Commission may by rules and regulations prescribe as necessary or appropriate
in the public interest or for the protection of investors. All requests or invita-
tions for tenders or advertisements making a tender offer or requesting or
inviting tenders of Such a security shall be filed as a part of such statement and
shall contain such of the information contained in such statement as the Com-
mission may by rules and regulations prescribe. Copies of any additional ma-
terial soliciting or requesting such tender offers subsequent to the initial
solicitation or request shall contain such information ag the Commission may
by rules and regulations prescribe as necessary or appropriate in the public
interest or for the protection of investors, and shall be filed with the Commission
not later than the time copies of such material are first published or sent. or
given to security holders. Copies of all statements, in the form in which such
material is furnished to security holders and the Commission, shall be sent to
the issuer not later than the date such material is first published or sent or
given to any security holders.

“(2) When two or more persons act as a partnership, limited partnership,
syndicate, or other group for the purpose of acquiring, holding, or disposing
of securities of an issuer, such syndicate or group shall be deemed a. ‘person’
for purposes of this subsection.

“(3) In' determining, for purposes of this subsection, any percentage of a
class of any security, such class'shall be deemed to consist of the amount of the
outstanding securities of such class, exclusive of any securities of such class
held by or for the account of the issuer or a subsidiary of the issuer.

“(4) Any solicitation or recommendation to the holders of such a security to
accept or reject a tender offer or request or invitation for tenders shall be made
in accordance with such rules and regulations as the Commission may prescribe
as. necessary or appropriate in the public interest or for the protection of
investors. :

“(5) Securities deposited pursuant to a tender offer or request or invitation
for tenders may be withdrawn by or on behalf of the depositor at any time until
the expiration of seven days after the tinie definitive copies of the offer or
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invitation are first published.or sent or given to security holders, and at any
time after sixty days from the date of the original tender offer or request or
invitation, except as the Commission may otherwise prescribe by rules, regula-
tions, or order as necessary or appropriate in the public interest or for the pro-
tection of investors.

“(6) Where any person makes a tender offer, or request or invitation for
tenders, for less than all the outstanding equity securities of a.class, and where
a greater number of securities is deposited pursuant thereto within ten days
after copies of the offer or request or invitation are first published or sent or
given to security holders than such person is bound or willing to take up and pay
for, the securities taken up shall be taken up as nearly as may be pro rata,
disregarding fractions, according to the number of securities deposited by each
depositor. The provisions of this subsection shall also apply to securities deposited
within ten days after notice of an increase in the consideration offered to security
holders, as deseribed in paragraph (7), is first published or sent or given to
security holders.

“(7) Where any person varies the terms of a tender offer or request or in-
vitation for tenders before the expiration thereof by increasing the consideration
offered to holders of such securities, such person shall pay the increased con-
sideration to each security holder whose securities are taken up and paid for
pursuant to the tender offer or request or invitation for tenders whether or not
such securities have been taken up by such person before the variation of the
tender offer or request or invitation.

“(8) The provisions of this subsection shall not apply to any offer for, or re-
quest. or invitation for tenders of, any security—

“(A) proposed to be made by means of a registration statement under the
Securities Act of 1933

“(B) if the acquisition of such security, together with all other acquisi-
tions by the same person of securities of the same class during the preceding
twelve months, would not exceed 2 per centum of that class;

“(C) by the issuer of such security ; or

“(D) which the Commission, by rules or regulations or by order, shall
exempt from the provisions of this subsection as not entered into for the pur-
pose. of, and not having the effect of, changing or influencing the control of
the issuer or otherwise as not comprehended within the purpose of this
subsection.

“(e) It shall be unlawful for any person to make any untrue statement of a
material fact or omit to state any material fact necessary in order to make the
statements made, in the light of the circumstances under which they are made,
not misleading, or to engage in any fraudulent, deceptive, or manipulatve acts or
practices, in econnéction with any tender offer or request or invitation for tenders,
or any solicitation of security holders in opposition to or in favor of any such offer,
request, or invitation.

“(f) If, pursuant to any arrangement or understanding with the person or
persons acquiring securities in a transaction subject to subsection (d) of this sec-
tion or subsection (d).of section 13 of this title, any persons are to be elected or
designated as directors of the issuer, otherwise than at a meeting of security
holders, and the persons so elected or designated will constitute a majority of the
directors of the issuer, then, prior to the time any such person takes office as a
director, and in accordance with rules and regulations prescribed by the Com-
mission, the issuer shall file with the Commission, and transmit to all holders of
record of securities of the issuer who would be entitled to. vote at a meeting for
election of directors, information substantially equivalent to the information
which would be required by subs n (a) or (¢) of this section to be transmit-
ted if such person or persons were nominees for election as directors at a meeting
of sueh security holders.” .

Passed the Senate August 30 (legislative day, August 29),1967.

Attest: Francis R. VALEo, Secretary.
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SECURITIES AND EXCHANGE COMMISSION,
Washington, D.C., October 16, 1967.
Hon. HARLEY O; STAGGERS,
Chairman, Committee on Interstate and “Foreign Commerce, House of
Representatives, Washington, D.C.

DEear MR. CHAIRMAN : This is in response to your letter of September 11, 1967
requesting our comments on 8. 510, as well as your earlier letter requesting our
comments on H.R. 12210.

8. 510, as passed by the Senate, reflects many changes made by the Senate Bank-
ing and Currency Committee in the bill originally introduced, including a number
of changes suggested by this Commission. While the Senate Committee did not
adopt all of the suggestions we made, we believe the bill passed by the Senate
is a constructive approach to a problem which requires Congressional attention.

On the other hand, we would like to have the opportunity to submit for the
consideration of your Committee a statement in support of the recommendations
‘which we made to the Senate Committée which wWere not embodied in the bill
enacted by the Senate. We believe that these further changes would materially
improve an already good bill. In addition, we have some further changes to suggest
to close a gap in the coverage of the bill which was brought to our attention re-
cently. We are now preparing a statement incorporating these recommendations
which we hope to submit to you shortly or at such time as public hearings on the
bill are held by your Committee.

In regard to H.R. 12210, we note that it is substantially identical to S. 510 as
originally introduced. The statements which we submitted to the Senate Com-
mittee set forth in detail our difficulties with that measure in its original form.
We therefore believe that 8. 510, as passed by the Senate, or any comparable leg-
fislation that may be introduced in the House, would be a more useful starting
point for your Committee’s deliberations.

Sincerely,
MANUEL F. CoHEN, Chairman.

BOARD OF GOVERNORS,
FEDERAL RESERVE SYSTEM,
Washington, D.C., October 31, 1967.

Hon. HARLEY O. STAGGERS,
Chairman, House Interstate and Foreign Commerce Committee,
House of Representatives, Washington, D.C.

DeAr Mr. €HAIRMAN : 8. 510, now pending before your Committee, would pro-
vide for disclosure of own ip of corporate equit, curities under the Securities
Hxchange Act of 1934. The Board of Governors is in accord with the purposes of
this bill, particularly as it would require disclosures relating to acquisition of sub-
stantial interests in banks, and equitable treatment of persons tendering bank
stock’ in regponse to purchase offers. Bank stock could become less attractive as
an investment, with the result that banks might find it more difficult to raise
needed capital, if the interests of minority shareholders are not fully protected in
-connection with negotiations to merge or acquire banks. The proposed bill would
take a noteworthy step toward providing minority shareholders with the oppor-
tunity for prior notice, and the equal opportunity to dispose of their shares, which
the Board believes necessary both for equitable treatment and good business
practice.

However, the Board notes that in its present form, the bill virtually exempts
financing arrangements from disclosure where funds are provided by means of
a loan made in the ordinary course of business by a bank. The Board is not aware
of any reason why the same disclosure requirements should not apply to banks
:as to other lenders. In addition, as explained below, information as to bank fin-
ancing of tender offer's would materially assist the Board in carrying out its dut-
ies. under the 1934 Act. For this reason, the Board would recommend deletion of
the provision permitting non-disclosure of information relating to bank financing
of tender offers. However, if your Committee believes, for any reason, that the
name of the bank making such a loan should not be disclosed, the Board would
urge that a provision be substituted that would accord confidential treatment to
the identity of the bank lender.

The sharp recent increase in the number of tender offers has highlighted cer-
tain problems under the Board’s Regulation U (Loans by Banks for the Purpose




g or Cartying Re red-Stocks),  issued -pursuant. to section 7(d)
of ‘the 1934’ Act, ‘the statute wi 8. 510 would ainend, A significant amount of
credit may, flow into the secyrities markets through this cehannel, which has es-
caped ‘mdirgin regulation for technical reasons. Such. credit, .could be brought
within the scope of margin regulation under existing law, but in order to reach an
informed conclusion in this area it would be helpful if the Board knew-.a good -deal
more thin, it ‘does at present about the amount and character of such credit.

Such ' information ' could perhaps ‘be- collected directly from banki, but this
would impose an additional burden, particularly since reporting banks. would
first have to determine what loans involved “tender offers”. The present bill places
the responsibility for reporting on the borrower, who is in the best position to
know the purpose of a loan. Thus, there would be less diffusion of responsibility
and considerable economy of effort if the Board could be furnished with the in-
formation it needs under the program already envisaged by S. 510, At the same
time, the interests of offerees would better be served if they had available to
them information on the terms of bank financing for tender offers.. What collateral
was to be provided, how long the loan was to remain outstanding, and how it was
to be repaid, are all matters that could affect the decision whether or not to ac-
cept a.tender offer, regardless of the source of ttie loan. :

An additional benefit would be realized in the area of supervision of the Board’s
Regulation U. Because such bank financing is typically short-term, the purpose
of the loan has usually been accomplished by the time the situation comes to the
attention of the supervisory authorities, and the loan has been, or is about to be,
paid off. It would be helpful in ensuring comipliance with the regulation if ad-
vice were secured that a particular bank was financing an offer at the time when
the offer was first made. :

Enclosure A herewith shows section 18 (d) (1) (B) of the Act, as it would read
with the exemption deleted, and Enclosure B shows the same section as it would
read if non-disclosure of the lending bank’s ‘identity was substituted for the
present complete exemption.

Sincerely,

of Purchasing

J. L. ROBERTSON,
Vice Chairiian.
ENCLOSURE A

Part of Section 2 of 8. 510 (a bill providing for full. disclosure of corporate
equity ownership under the Securities Exchange Act of 1934), amending section
13 of the Securities Exchange Act of 1934, marked to indicate changes that would
be made by an amendment ‘proposed by the Federal Reserve System to omit the
exemption for disclosure as to bank financing of tender offers (proposed deletion
enclosed in black brackets) :

“ay(@a) ...

“(B) the source and amount of the furds or other consideration used or
to be used in making the purchase, and if any part of the purchase price
of proposed purchase price is represented or is to be represented by funds
or other consideration borrowed or otherwise obtained for the purpose of
acquiring, holding, or trading such security, a description of the transaction
and the names of the parties thereto[,]; Lexcept that where a source of
funds is a loan made in the ordinary course of business by a bank, as defined
in section 3(a) (6) of this title, it will be sufficient so to state B i

ENcrLosSURe B

Part of Section 2 of 8. 510 (a bill providing for full disclosure of corporate
equity ownership under the Securities Exchange Act of 1934), amending section
13 of the Securities Exchange Act of 1934, marked to indicate changes that weuld
be made by an amendment proposed by the Federal Reserve System to provide
that the exemption for disclosure as to bank financing to tender offers be omitted
and in its place there be substituted a requirement that the name of the bank
financing such an offer be kept confidential :

“ay@) ...

“(B) the source and amount of the funds or other consideration used or
tto be used in making the purchase, and if any part of the purchase price
or proposed purchase price is represented or is to be represented by funds or
other consideration borrowed or otherwise obtained for the purpose of
acquiring, holding, or trading such security, a description of the transaction
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and the names of the parties thereto, except that where a source of funds is a
loan made in the ordinary course of business by a bank, as defined by
section 8(a) (6) of this title, it will be sufficient so to state; if the person
filing such statement so requests, the name of the bank shall not be made
available to the pudblic,”

Mr. Moss. Our first witness this morning is the Honorable Manuel
I*‘.lv(fJohénil Chairman of the Securities and Exchange Commission.
r. Cohen.

STATEMENT OF HON. MANUEL F. COHEN, CHAIRMAN, SECURITIES
AND EXCHANGE COMMISSION; ACCOMPANIED BY PHILIP A.
LOOMIS, JR., GENERAL COUNSEL

Mr. Couen. Good morning.

Mr. Moss. Good morning.

For the record will you igentify the gentleman accompanying you.

Mr. Comen. Gentlemen, I am accompanied by Mr. Philip A.
Loomis, Jr., General Counsel of the Commission. At the outset I
would like to express my appreciation for the opportunity to appear
before you with regard to this proposed amendment to the 1934
act which in our opinion is very Important and fills a gap in
the existing scheme of investor protection, a gap which inciden-
tally has been dealt with in other countries of the Western World
for some time. I should also add, in particular, the most recent legis-
lative action in this area is that which occurred in Canada. As you
indicated, Mr. Chairman, I am here to testify on H.R. 14475 and S. 510,
bills to amend the Securties Exchange Act of 1934. To repeat, the

urpose of this legislation is to fill a'gap in the existing scheme of
investor protection with respect to the increasingly important area of
so-called “takeover bids.” These involve situations where someone
makes a general offer to purchase the shares of a publicly owned corp-
oration from the shareholders, usually with the objective of obtaining
control and often as a prelude to a merger. I.have a detailed state-
ment which explains the reasons for this legislation, the need for it,
and the manner in which it deals with the matter. In order to save the
time of this committee I would like to introduce this statement for the
record and to summarize briefly certain pertinent considerations, par-
ticularly recent development. With the permission of the chairman I
will hand the full statement to the reporter for inclusion in the record.

Mr. Moss. Without objection, the full statement will be received
for inclusion in the record at this point and you may proceed to sum-
marize it.

(Mr. Cohen’s prepared statement follows:)

STATEMENT OF HoN. MANUEL F. COHEN, CHAIRMAN, SECURITIES AND
ExcHANGE COMMISSION

Mr. Chairman and Members of the Committee, I am Manual F. Cohen, Chair-
man of the Securities and Exchange Commission. I am here at your invitation to
testify on H.R. 14475 and 8. 510, bills to amend the Securities Exchange Act of
1934.

The bills are designed solely to fill a gap in the provisions of the Securities
Exchange Act to cover planned acquisitions of large blocks of securities of public-
1y-held companies, where control of the company may be at stake. It is not
intended to encourage or to discourage such activity or to provide management
or.any other group. with special privileges over any other. This has become an
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area of increasing ‘significance in recent years and is to be distinguished from
planned offerings of blocks of securities—dealt with primarily by the Securities
Act of 19383, a8 well as ordinary trading of securities in the secondary markets
which is the primary focus of existing provisions of the Securities Exchange Act.

The bills have a much closer relationship to existing provisons of the Exchange
Act regulating solicitation of proxies, since acquisitions of blocks of voting securi-
ties are typically alternatives to proxy solicitations, as methods of capturing or
preserving control. In either case there is involved a form of industrial warfare
in which the stakes are high, and two or more groups are attempting to manip-
ulate the public security holder to their own advantage. A proxy fight, as such,
is an attempt to ruin the public security holder’s vote, leaving him in a posi-
tion to share with other security holders the advantages or disadvantages
of the outcome of the struggle for control. The special problems of the block
acquisition result from attempts to cause, or resist, a substantial shift of owner-
ship away from existing security holders.

The bills before you deal with stock acquisitions in three specific contexts—
first, the acquisition by means of a cash tender offer of more than ten percent of
any class of stock of a publicly-held company ; second, other acquisitions by any
person or group of more than ten percent of any class of stock of a publicly-held
company ; and third, the repurchase by a corporation of its own outstanding
shares. Each of -these situations bresents its own unique problems:.

The Commission agrees that there is need for further protection of ‘the public
security holders in this area. We do not wish to imply, however, that block
acquisitions should be encouraged or discouraged, or that the Commission should
have power or responsibility to pass’on the merits of a particular acquisition or
proposal. As in most other areas entrusted to it, the Commission’s reponsibility
should be limited to requiring appropriate disclosures, to guarding against aecep-
tive and unfair devices designed to coerce or prevent action, and it should be
provided with adequate tools to deal effectively with the various techniques that
have been developed, and are continuing to be devised, to seek or to preveént take-
over bids and other matters dealt with in the bill. Finally, adequate authority
must be accorded to deal with the violations of these precepts—all ‘designed to
give the investor the fairest possible opportunity to make his own investment
decisions.

TENDER OFFERS

I turn now to tender offers. Statistics recently published show that the aggre-
gate of cash tender offers has grown from less than $200 million in 1960 to almost
a billion dollars in 1965, surpassing stock-for-stock tender offers, which aggre-
gated about half a billion dollars in each of those years.

In this area the bills are designed first, to provide those who receive a tender
offer with information adequate to an informed decision whether or not to accept ;
and second, to eliminate conditions surrounding the offer which discriminate
unfairly among those who may desire to tender their shares or unreasonably
restrict their freedom of action with respect to deposited shares at a time when
there is no assurance that the tender of their shares will be accepted.

A tender offer is quite different from the ordinary market transaction with
which the average investor is familiar. In so far as it is an offer at all it is
subject to complex and sometimes deceptive conditions, Rather-it is an invitation
to the public security holder who “tenders” his security to give the other party
an option—to be exercised only if certain minimum shares are tendered within
a specified time and perhaps specifying a maximum which the original “offeror”
is prepared to take—but giving him discretion to accept a lesser or larger amount
or to extend the time limits. Tendering in responge to such an offer involves de-
posit of the public security holder’s shares or obtaining a guarantee from a stock
exchange member or other financially responsible person that they will be de-
posited. Some conditions of this character may well be g practical necessity.
Otherwise there would be no inducement to the originator of the tender offer to
pay above the current market price.

But what has developed is a one-sided document. An early response may
prevent the unwary investor from taking advantage of a later and better offier—
or put him in the position of having given an option on his shares for a substan-
tial period of time without any assurance that the deal will go through, or, if it
does, that there will be no unfair discrimination in the acceptance of shares,
Sometimes the offeror promises acceptance on a first-come first-served basis,
which has the effect of increasing the pressure for a hasty deposit—so that those
who respond do not have a chance to take advantage of later and better offers,
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either from the same or a different source. Any tender proposal requires a se-,
curity holder to make.an investment decision. and, to do so under; pressure.
Typically, the price proposed- is somewhat above the current market, and an-
nounced. under conditions. designed to leave the impression  that .immediate
response-is necessary. Typically, there - is .also. no-disclosure of the motives or
plans of the person making. the offer, or of the consequence, to the particular
investor of failing to tender his shares if a substantial percentage of the other
security holders do so. Nor is there any explanation offered of any special
pressures generated in the security. markets as a.result of, the tender offer.

Information about a potential:change in control can be .particularly essential
to an informed decision, A change in control brings with. it the possibility of
different operating results and different investment. results, or perhaps.the pos-
sibiilty. of realizing on a company’s liquidatien value;: This may be either good,
or bad, depending on the facts and circumstances involved. But:investors and
their advisers cannot reach informed conclusions on the. possible effects of a
change in control until facts-are available to them. : :

It is @rgued by some that the basic factor which influence shareholders to
ac ia, tender offer is the adequ of .the price; But, I, might ask, how can
an investor evaluate the adequacy of the price if he: cannot assess the possible
impaect of .a change, in control? Certainly without. such information he cannot
judge its adequacy by the current or recent market price; That price: presumably
reflects the assumption that the company’s present business control and man-
agement ‘will continue. If that assumption is changed, is it not likely that the
market price might change? An example will show why. Assume that a com-
pany’s stock sells for $5 per share—its going concern value as assessed by in-
vestors. Its earnings are poor; its prospects dim; its management vuninspired.
1Is a cash tender offer of $6 per share adequate? Or.do we need more information?
Suppose a person believes that with control he can. liquidate the icompany and
realize $15 per share, or maybe more. Certainly the company’s shar¢helders
would want to know about liquidation plans. Indeed; it'is the plan to liquidate
which makes the bidder willing to pay more than $5 per share. Whether or not
the company’s liquidation value is generally known is not important; for with-
out someone to carry out the liquidation, this value is unobtainable: If the com-
pany’s shareholders, at the time of the tender offer, know of the plan to liquidate.
would they consider $6 per share adequate?

Where competing offers are made, at different prices, stockholders may have
even more difficulty in making any sort of rational decision, -and the ¢onfusion
that develops in these situations can have a very serious adverse effect on public
confidence in the integrity and openness of the securities markets, In one recent
example, a small manufacturing company was the subject of a takeover bid
by another company formed specifically for the purpose of making the tender
offer by a group of persons whose identity was not disclosed. Two other com-
panies made competing tender offers at the same time; a fourth corporation made
an exchange offer and a fifth made an offer of merger. In these circumstances
the shareholders were in no position to judge the significance of these competing
offers or to compare the impact on the company 'of the icash offers with that of
the exchange offer or the merger proposal. 1t is important to note that under
existing law the proposed technique in at least two of ‘the offers could have pro-
duced adequate information, but it would not have been possible to obtain com-
parable information with respect to the other offers. :

One important potential protection to security holdérs is an ‘opportunity for
management to furnish any information at its disposal pertinent to the merits
of the offer before the security holder responds to it. ‘At the same time protection
is needed against any management efforts designed to resist bids when the
information furnished may be given in the context in which the desire btain
existing emoluments may make difficult impartial and complete disclosure of
relevant facts.

It would be naive to assume that tender offers are not, at times, opposed by
managements motivated by their own interests in ‘staving off a change in ‘con-
trol. It would, however, be as much an unfair overstatement to suggest that
management, in opposing bids, is motivated solely by self-interest as to suggest
that takeover bids are always improper or dangerous to the interests of in-
vestors. It may be of interest to note that attempts to discourage shareholders
from accepting tender offers take a variety of forms. Recently, in order to block
a takeover bid, the management of-one company hurriedly called a stockholders’
meeting to obtain authorization to miake a competing offer to buy its own shares
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at a higher price.. In. another situation, after a der offer was, announced,
management proposed a stock split and holde ere'led to ]

to. fact, that approval of .the stock. split s .an . alternative to accepting
tender offer. Frequently. the takeover bidder nage ¥ in

offer, resort. to extengive newspaper &

muniecation, not:subject. to the explici

laws, with the result that shareholders are inundated by a rash of charges and
countercharges not:easily, or in reasonable time, susceptible to control , und
the antifraud provisions of the statutes. The plain fact is that shareholders are
not in a position to. make. informed decisions concerning the termsg .of the tender
offer. .

To meet this problem, the bills would require a person making a tender offer
for more than 10.per cent of a. company’s securities to file a statement with the
Commission, disclosing his identity and background, his shareholdings in the
company, the source and amount of the funds to be used and.any loans he has
made to obtain the funds, any plans he may have for major changes in the
company’s business, and any arrangements he may have with any other person
with respect to the company’s securities.

Consistent with the existing pattern where the takeover is subject to the
proxy rules or registration provisions of the securities acts, the Commission

rould be given rule-making authority to require additional information in the
statement, to prescribe the minimum infermation reguired in advertisements
and to develop appropriate rules with respect to the techmiques employed to
make the statutory scheme. effective.” Thus, these provisions would assure
that material information was effectively brought to the attention of share-
holders and, in cases of opposition or competing tenders, would prevent certain
pes of high-pressure appeals-and procedures possible when no restraints,
her than the antifraud provisions of the securities laws, relate to these
vities.

The procedures provided by the bills in the case of contested tender offers
are analogous to those mnow followed when contending factions solicit proxies
under ithe Commission’s proxy rules. These rules, -which were developed en-
tirely from a simple delegation to the Commission of rule-making authority
and responsibility, are under continuous scrutiny and review in the light of
experience and are generally accepted as having been successful in. pro-
viding adequate and accurate information to shareholders in contests for con-
trol of their companies. While there are obvious differences between tender
offers and proxy contests, there is in both' situations the common element of
coneern with the future mamnagement and control of the company. Adequate
material information is equally important to a shareholder who is faced with
a decision whether to sell his securities or retain his investment in the company.
We believe that the bills provide a suitable framework for providing that in-
formation without unduly hindering tender offers which are or may be bene-
ficial to the stockholders. ‘

The second objective of these bills is to assure fair treatment of all share-
holders who decide to -accept a tender offer. Often takeover bids are made
under circumstances which place undue pressure on shareholders to act hastily
and to accept before management or any other group has an opportunity te
present opposing arguments or competing offers. On occasion because of manage-
ment’s advice to its shareholders that their stock was worth more than the
amount offered or as a result of competing offers, tender prices have been sub-
stantially increased.

In ome instance, shares that had been deposited in response to a cash. offer
for $36 a share on a first-come first-served basis were promptly taken up by
the offeror, even after a second bid at $50 a share had been made by another
offeror. Furthermore; under existing circumstances, shareholders are not as-
sured that all, or any, of their shares will be taken up if tendered.

The Senate bill eontains three substantive provisions designed to assure that
all stoekholders who tender their shares arve treated fairly. First, it provides
that deposited securities may be withdrawn at any time during the first seven
days after the date of the original offer, or at any time after 60 days from the
date of the original offer, except as the Commission may otherwise prescribe.
Second, it provides that where a greater number of shares are tendered than
the offerer is willing to accept, the shares accepted must be taken pro rata from
each stockholder in proportion to the securities deposited during the first ten days.
Third, when the terms of an offer are changed to raise the price, the higher

96-699—68——3
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price must be paid to all stockholders, including those who tendered before the
price was increased.

While these provisions could have a salutary effect, we prefer the provisions
of H.R. 14475 which are described in my summary statement.

During the hearings before the Senate Committee; there was discussion of the
practice known as “short tendering.” Where a tender offer is made with a
provision for acceptance of tendered shares on a pro-rata basis, some. persons
tender more shares than they own in order to gain an advantage over ordinary
investors. Thus, if it is estimated that only half of the tendered shares will
actually be purchased by the offeror, a short tenderor will tender twice as
many shares as he owns and thus sell all of his shares, while ordinary investors
sell only half. As a practical matter, short tendering is largely confined to
member firms of the stock exchange, since it is usually provided that stock
certificates must accompany a tender unless 4 member: firm or a bank guaran-
tees that they will be delivered upon acceptance. In ity report, the Senate Com-
mittee suggested that the Commission c¢ould deal with this practice under the
fraud provisions of the Securities Exchange Act, and the Commission has
done so by adopting Rule 10b—4, which, in effect, prohibits short tendering.

ACQUISITIONS OTHER THAN TENDER" OFFERS

Not all acquisitions of substantial blocks of securities are made by means
of tender offers. A corporation or individual-——or a group of corporations or
individuals—can acquire a substantial block of stock of a company through a
program of purchases in the open market, or through privately-negotiated pur-
chases from substantial stockholders, and thus achieve: the power to influence
the management and control of the corporation, without the other: stockholders
even becoming aware of this development.

Section 16(a) of the Exchange Act, which requires ownership reports from
any holder of ten per cent of the equity securities of a company, does not fully
meet the need of stockholders for information in this- kind - of situation. It
requires only information concerning number of shares and type of ownership
and does not give the public stockholders adequate information about the ar-
rangements surrounding the -acquisition or the puroha‘s‘er’s intentions with
respect to the company.

The bills would require any person or group of perﬁons, which acquires
more than ten per cent of any class of equity security of a publicly-held com-
pany, to file with the Commission, and to send to the issuer and to any exchange
on which the security is listed, within seven days after the acquisition, a
statement containing  certain specified information. This information would
be similar to that required of a person proposing to make a ténder offer and
would include the background and identity of the purchaser, the source of its
funds, the number of shares acquired, any contracts or arrangements with
respect to the securities of the company, and any plans of the purchaser to make
major changes in the company’s business or corporate 'structure.

It must be emphasized again, that in establishing requirements which will
make this important information available to stockholders, we must be careful
not to tip the scales to favor either incumbent managements or those who would
seek to oust them. We believe that the provisions of the bills reflect on appropriate
balance among competing interests which, at the same time, will fulfill the need
of public stockholders to be fully informed about the control and potential control
of the company in which they have invested.

There is another problem in:this area which is: dealt with by the bills. Under
Section 14 of the Act, when directors of a registered company are to be elected at
a meeting of stockholders, we require that the stockholders be furnished with
full information about the nominees, whether er not proxies are solicited and
whether or not the nominees have previously been elected by the ‘stockholders.
However, when a “controlling” block of stock in-one of these companies is sold,
and the contract of sale provides (as it often'doés) that the seller will procure
the regignations of all or a majority of the existing directors and: their replace-
ment by designees of the buyer, the other stockholders not-only do- not get a
chance to vote-on the new directors; they normally do: not even hear about the
changes until they have actually taken place.

{This problem: is dealt with in the bills'which add a new Section 14(e) to the
Act. Under-this: provision, if a majority of the directors of a company are to be
replaced without a meeting of stockholders, pursuant to an arrangement with a
person who is acquiring more than ten per cent of the stock of the company, then,
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before the new directors take office, the issuer must file. with the Commission and
furnish to its stockholders information. substantially equivalent to that:which
would be required if the new directors were being elected at ‘a meeting of the
stockholders.

CORPORATE REPURCHASES OF THEIR OWN SHARES

Another phenomenon of increasing importance is the growing tendency of
corporations to repurchase their own securities. According to a.recent study, cor-
porations listed on the New York Stock Exchange spent more than $1,300,000,000
during 1963 to purchase over 26,600,000 of their own shares. The amount expénded
for this purpose exceeded the amount of capital raised by these companies by
selling new shares. An indication of the extent of the increase in the volume of
corporate purchases of their own shares may be obtained by comparing the data
for 1963 with the data for 1954, when the number of shares purchased by New
York Stock Exchange listed companies was 5,800,000.

These purchases may be made for perfectly legitimate corporate purposes. A
corporation may simply wish to reduce its outstanding capital stock, particularly
when it has sold operating divisions or subsidiaries and has excess cash available.
If the market price of its shares is less than book value or otherwise at a de-
pressed level, the company’s shares may be viewed by management as a good
investment. Or the company may wish to have shares available for options,
acquisi s or other purposes without increasing the total number of shares
outstanding.

However, purchases by a corporation of its own shares can be used to affect the
control of the corporation. The management may cause the corporation to repur-
chase shares for the purpose of preserving or i oving the management’s con-
trol position, or to counteract a tender offer or other takeover bid.

Whatever the purpose, such purchases may also have a significant effect on the
market price of the shares. We have recently dealt, under eXisting antifraud pro-
visions of the Exchange Act, with situations in which repurchases of shares were
timed to increase the market price for such shares, while the company was
negotiating to acquire other companies in exchange for such stock. In the case of
one company, a repurchase program was actually used on a number of occas
to reduce the number of shares deliverable under existing contracts for acquisi-
tion of other companies.

But even where the management has no improper motive in repurchasing se-
curities, substantial repurchase programs will inevitably affect market perform-
ance and price levels. That is why we believe that the rule-making authority
contained in the bills would be a valuable adjunct to our authority under the
existing antifraud provisions of the Act.

The provisions of the bills wi 11d make it unlawful for an issuer to purchase
its own securities in contravention of rules or regulations which the Commis
adopts because they are necessary. or appropriate in the public interest, or to
protect inves , irrespective of the question whether, or our ability to prove
that, such activity is or may be fraudulent, deceptive or manipulative. The lan-
guage, for this reason, is broader in its scope than presently applicable provisions
of the Eixchange Act.

The bills deal not only with purchases by the issuer itself but apply also to pur-
chases by a parent or subsidiary of the issuer, or by a welfare or pension fund
subject to the influence of the issuer’s management. We have found that these give

rise to similar problems.

Mr. CorEeN. As the members of the committee are undoubtedly aware,
one of the most striking economic and business devel
vears has been the tremendous increase in corporate acquisitio
mergers. Every day, in the Wall Street Journal, and other publica
of general circulation, one reads of two or ‘thr(}e or more of these and
often they involve the acquisition of corporations of substantial size
and importance. One result of this trend has been the recent rise of the
called “conglomerate corporation,” which conducts numerous, sepa-
te and, most frequently, unrelated types of business. ‘ ‘
Mr. Kerra. You have changed you wtement there, Mr. Chairman
Mr. Conen. If T did it was inadvertent.
Mr. Kerra. You said in the statement “most frequently.”
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_Mr. Conex, Thatis true. I will ¢orrect my statement. ;

Mr. Kurre. And you corrected it by saying “very frequently.” =~

Mr. Comex. Well, I will change it back to “most frequently.”

Mr. Kerra. I think it is'of some importance. '

Mr. Coren: Yes, sir. A principal means by which these acquisitions
are accomp d is the tender offer, or takeover. bid, by which a cor-
poration seeking ‘to acquire another makes a public offer to purchase
its shares. There are reasons for the poptlarity of tender offers. They
are fairly obvious but if the committee will forgive me I would like to
recite some of them anyway. : ,

These may include speed, simplic and’ also—and of particular
significance—the fact that, unlike a negotiated merger, the concurrence
of existing management is not required and, unfortunately for the pub-
lic interest, little or no disclosure is usually. made. This contrasts with
the two other principal methods by which control of a company is
changed, the proxy contest and the negotiated mérger or purchase of
assets. In these situations, stockholders are required to vote and con-
sequently the proxy rules apply and full disclosure is obtained. Where
the 1933 act applies, of course, the registration statement contains
information with respect at least to the efforts and identity of the
offeror. As I will indicate later, there is a problem in that area. I might
note incidentally, that this committee in 1964 wisely extended the
scope of the proxy rules so that they now apply to practically all in-
dustrial corporations in which there is any significant public interest
In the tender offer, by contrast, there is no express pr ns of law
which requires any disclosureat all.

The offeror need not even disclose his identity, let alone his plans
and purposes. Investors are therefore confronted with the necessity
of making an important investment decision, the determination
whether to sell their shares, or to keep them, without disclosure of
material facts. The problem 1s compounded by the fact that the offeror
usually wishes to bring all possible pressure on investors to decide
quickly without reflection, and indeed without opportunity to con-
sider relevant and material information.

The appeal is to get aboard the band wagon immediately or lose
the opportunity to participate in what is made to appear an attractive
offer. This situation is totally inconsistent with the basic philosophy
of the Federal securities laws, as this committee has evolved them
over the years in the Securities Act and the Securities Exchange Act,
and in other statutes administered by the Commission, that investors
should be furnished with full disclosure of material facts and given
the opportunity to make a unhurried investment de n upon the
basis of such disclosure. The purpose of the legislation before you is
to remedy this situation. ‘ '

The existence of a problem in this area has been recognized for some
time. In the last Congress, and in particular on April 7, 1966, Chair-
man Staggers introduced H.R. 14417, a bill which was intended to
accomplish essentially the same purpose as the bill before you today.
Similar legislation was introduced in the Senate in that year. Such
legislation, modified in the light of suggestions by various interested
persons, was reintroduced in the current Congress and extensive hear-
ings were held in the Senate Committee on Banking and Currency in
the spring of 1967.
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At those hearings, representatives of virtually every important orga-
nization in the securities field, including the New York Stock Ex-
change, which is represented here today, the American Stock Ex-
change, the National Association of Securities Dealers, and the Invest-
ment Bankers Association of America, appeared and testified in sup-
port. of the legislation, although several of them had suggestions for
changes, none, I believe, that affected the thrust or essential provi-
sions of the bill. Following those hearings, the bill was unanimously
reported out by the Senate committee and passed by the Senate on
August 31, 1967. i .

At this point I would like to emphasize and reemphasize that the
purpose of this bill, as the chairman indicated in his opening state-
ment this morning, is a very simple one, solely to provide information
to investors so that they can arrive at an informed investment decision.
Itisr igned to assist the offeror, nor designed to assist the man-

ing any plan put forward by the offeror. It is essenti-

1ly based on the concept that the investor should have the information

sothat he can arrive at a decision. It would not involve the Government,

in any way in fashioning or effecting the terms of the offer, or of the
arguments pro and con. ‘ ' ]

H.R. 14475, the other bill before you, differs from the Senate bill
in certain respects. The following are the most significant: (1) Both
bills require that a person making a tender offer, or otherwise propos-
ing to acquire more than 10 percent of the outstanding stock of a com-
pany registered under the Securities Exchange Act, must file with
the Commission a statement disclosing his identity together with cer-
tain information with respect to his financial arrangements and his
purposes. Under the House bill, this statement must be filed with the
Commission'5 days prior to the making of the tender offer, while under
the Senate bill, the filing may be simultaneous with the tender offer.
I think this change was made in' response to suggestions made by the
New York Stock Exchange. Their representatives are here today and
I think they can explain their point of view on that. :

We prefer, however, the provisions of the House bill, since this will
give us an opportunity to examine the material and suggest any
changes or corrections before it is disseminated to the public. If cor-
rections are necessary after the material has been sent to the share-
holders, this will not only be a source of embarrassment for the offeror
but may also confuse the stockholders. Weé have come to this view
after almost 35 years of experience under the proxy rules: Frequently
proxy soliciting material filed by a contestant or by management may
be, perhaps inadvertently but nevertheless  may be, misleading—so
misleading as to warrant correction, The Commission usually secures
correction informally. \ ; L \ : '

On occagion it is necessary to go to'the courts but in either’ case, it is
obvious' what has happened and this frequently proves to be of em-
barrassment ‘either to management or to the contestantsin’a way that
perhaps affects the consideration of the issue by the sharehiolders on
the mertis. Incidentally, in a'proxy contest:the Commiission’s rules
require that the material be filed within 10'days before the filing. The
so-called 5 day provision is idesighed to serve the same purpose in that
connection, without blowing thé Commission’s horn too loudly, it is
generally conceded that the Commission’s administration of the
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rules is a model of administrative regulation by rulemaking which has
served the purposes of the economy well.

There are differences between the proxy contest rules and the take-
over bill. There is no doubt about that and I think the representatives
of the Stock Exchange plan to deal with them. Nevertheless, we believe
that this requirement 1s important. It would place a burden on the
Commission, quite frankly, but we are, nevertheless, willing to assume
it because we believe it will serve best the interests of the shareholder.

The second major respect in which the Senate bill differs is that
that bill exempts offers made by means of a registration statement
under the Securities Act of 1933. I adverted to this earlier.

Registration under that act will be required if the offeror seeks to
acquire securities in exchange for new securities of his own rather than
for cash. And in recent months and in the past year this particular
moder of tender offer has become more and more popular. The House
bill contains no such exemption.

The exemption in the Senate bill was presumably based on the con-
clusion that registration under the Securities Act will provide full
disclosure to investors. That is true as to one side of the equation.

The pending legislation, however, applies not only to solicitations
on behalf of the offeror but also to solicitations in opposition to the
offer. Such solicitations are commonly made by the management if
they elect to contest the tender offer. Under both bills the use of false or
misleading statements by anyone in such solicitations is prohibited.
But the exemption for registered offerings would mean that, although
the offeror would be limited in his solicitations by the disclosure re-
quirements of the Securities Act, solicitations in opposition would be
unregulated except to the extent that the general antifraud provisions
of the securities laws might apply. I think that this inequality is
unjustified.

There are many situations as to which it would bedifficult to mount
a case of fraud but, as this committee decided back in 1934 with respect
to proxy solicitations, this type of industrial warfare, if I may use that
expression, should be subject to afirmative requirements which would
be developed by the Commission to implement this legislation even if
the activities do not riseto the level of fraud.

_ Our experience in the past 2 or 3 years indicates that this is very
important. :

(8) Under the House bill, securities deposited pursuant to a tender
offer may be withdrawn at any time until they are accepted by the
offeror, subject to such terms and conditions as the Commission may
prescribe, and if the offer is for less than all the outstanding securities,
they will be required to bé taken up pro rata rather than on a first-
come-first-served basis, again subject to rulemaking power in ‘the
Commission. Under the Senate bill, securities deposited under a tender
offer may be withdrawn only during the first 7 days or after the ex-
piration of 60 days, and pro rata acceptance is required only during
the first 10 days of the offer. We think the House bill provides addi-
tional protections for stockholders in this respect and that, in view of
the almost infinite variety in the terms of most tender offers, which are
limited only by the ingenuity of the offeror and his counsel, some
flexibility through rulemaking is needed. :
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I would like to speak to the No. 4 item. The House bill applies to
tender. offers for the securities of closed. end investmeént.companies
registered under the Investment Company Act of 1940. The Senate
bill does not. We believe that this difference in merely an oversight for
which we are, in part if not wholly, responsible. Both bills apply to
securities registered under the Securities Exchange Act of 1934. In
drafting this provision, the fact that closed end investment companies
are exempt from registration under the Securities Exchange Act be-
cause they are subject to comparable, and indeed somewhat more
detailed, disclosure requirements under the Investment Company Act
of 1940 was overlooked. But there is no reason why shareholders of
closed end investment companies should not enjoy the same protections
to be provided by this legislation. ,

While, as I have indicated, we prefer the provisions of the House
bill to those of the Senate bill, insofar as the two differ, we regard
these points as of lesser significance compared with the importance of
enacting this needed legislation at this session of Congress. If this
committee accepts the Senate version, we believe we could live with it.
If experience demonstrated that there were serious problems, we could
and would come back to you. .

In closing, I should like to point out that the need for this legis-
lation has increased rather than diminished since the Senate acted
last year. The pace of tender offers accelerates and we have received
from numerous Members of Congress, many businessmen, lawyers, and
State and local officials expressions of serious concern with respect to
various takeover bids which have been attracting so much attention.
Allegations of fraudulent or improper practice are frequent. In fact,
they are usual, and litigation alleging fraud by one side or the other in
a contested tender offer occurs almost weekly. It is almost standard
operating procedure.

We have had to respond that we will investigate allegations of fraud
to the extent that they fall within our jurisdiction, and indeed we have.
But, owing to the time required for such investigations, it may be that
the tender offer will be all over before the investigation is completed.

We have had difficulty in some situations in reaching a decision that
we could mount a fraud case. While I would not like to convey the
impression that enactment of this legislation would cure all of these
problems, it would certainly help. If there were an orderly, supervised
process of disclosure and 1f some ground rules were laid down, not
only would investors be better protected but everyone would know
where he stands. '

I think I should add one further point which is found in my written
statement. When we appeared before the Senate we referred to a
practice which had developed, called short tendering, which resulted
in some disadvantage to inyestors and substantial advantage to certain
people in the securities business. : :

The Senate committee though that this was a matter within the anti-
fraud authority of the Commission and that the Commission should
deal with it. We have. We have adopted a rule which. deals with that
problem. ‘ ‘

Thank you, Mr. Chairman.

Mr. Moss. Thank you. I would like to ask just a few questions here.
Has the Commission collected data regarding the number of character
offers made within any recent given period.
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' Mr. Conen. We don’t have any statistics on any systematic basis
but T did testify—and I think it has been accelerating since then—
that in 1960 the aggregate of cash tender offers was Tess than $200
million if T remember correctly, and that in 1965 it was almost $1
billion. The pace since 1965, in 1966, 1967, and 1968, has quickened.
This is an aspect of a situation that apparently is going on all over
the world. - ‘ '

Unfortunately, we don’t have the tools to deal with them whereas
other countries of the world have developed tools. By way of interest,
in England they first began to deal with this problem some 7 years
ago on a voluntary basis. %‘hey have since revised the rules three times.
The rules they have today are pretty tough rules. The rules have
been in effect only 2 or 3 months and on my recent visit to Europe I
discussed them with the chairman of a special panel that was created
to administer these rules. It appeared to me that voluntary compliance
with such a code will probably not last very long. Only this past week,
in a case involving one of the largest companies in Great Britain,
there has arisen a problem which indicates some difficulties with this
voluntary arrangement. It relates to Courtald’s attempt at a takeover
bid for International Paints and there is quite a bit of stew about it.

In fact, the chairman of that outfit has since suggested that there
be created in Great Britain an SEC to administer the takeover rules
and other matters. I ‘was leading up to that, Mr. Chairman.

Mr. Moss. Well, to the extent that you have the data on the number
of tender offers, do you have anything showing how many of the
transactions have been consummated ?

Mr. Cougn. I can’t answer that question at this moment. We can
supply that for the record to the extent we have it, but T must say we
Lave not collected information of that kind since no filing requirement
now exists. I think that recent times have demonstrated that many
offers are made and they are very frequently frustrated by another
offer which may be more pleasing to or arranged by the management.
Very often this results in a situation where the shareholder may be
faced with two or three different kinds of offers, some cash, some
partly cash and securities, some in securities and sometimes securities
of several kinds. The ordinary problem that an investor faces in deter-
mining whether to buy or sell a security is multiplied manifold.

So far as your question with respect to success is concerned, a great
many of them are successful, but more and more of them are not suc-
cessful principally because management has opposed them, There is no
regulation of the manner in which management does this. I am not
suggesting that there is'anything wrong with such activities by man-
agement but they have brought onto the scene other offerors with
the result that the investor, because he is forced to tender promptly
in order to take advantage of certain provisions of the offer, is faced
frequently. with an impossible situation in terms of determining which
isin his best interest. '

This is true not only of the investor but of the person who advises
him. But we will, if the chairman wishes, submit such information as
we have compiled. But I am afraid we don’t have any systematic
information - IR

(The information requested follows :)
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SECURITIES AND EXGHANGE COMMISSION, - -
. ‘ Washington, D.cC., July 1, 1968.

Hon. Joun E. Moss, .~ ' SRR ‘
Oliwirman, ‘Subcommittee on Cominerce and Finance, Commitiee on Interstate
and Foreign Commence, House of -Representatives, Washington, D.C. .

.. DEAR MR, Moss«< :As I -indicated to you at.the hearing -on' H.R. 14475 and
8. 510, thisimorning, persons making cash: tender offers are not required to file
any statments with the Commission. After a review of our records, I find that
we have no information on the total number of tender offers made during dany
recent period, on the- spread between the tender prices and the market prices
at the time the offers were made, oh the riumber of offers which were successful
during any, recent period, or on the number of ﬁersons who made tender offers
and thereafter sold their holdings to persons making counter offers.

/. As far as we are aware, the study by Professors ‘Samuel L. Hayes III and
Russell A. Taussig, published in the April 1967 issue of the Harvard ‘Business
Review and included a8 Appendix 2 to the Senate hearings on 8. 510, covering
the period from January 1, 1965 to December 31, 1966, contains the most com-
plete compilation of information currently available concerning cash and stock
tender offers. We know of no compatrable compilation of data for more recent
periods. ;

Sincerely,
MaNUEL F. CoHEN, Chairman.

Mr. Moss. Do you have any data showing the price at which'the
acquiring person is ready to accept tenders? If so, what is the spread
between this price and the quoted market price? ,

Mr. Couen. I don’t have any specific information. I am sorry to
sound so disorganized in this area, but we just don’t have the informa-
tion ‘since there is no requirement that we be informed. But experi
ence indicates that the price offered is usually a substantial premium
over the market price, and this has been pointed to as enough to satis-
fy any shareholder. The problem that I have with that argument is
that if someone is willing to pay, let’s assume, 5 percent more than
the market price, obviously he thinks it is worth more than 5 percent
or else he would not offer it; and offers are made for a variety of rea-
sons. I should go back a minute. Very often these offers are not for all
of the shares. Therefore, a shareholder has a number of questions to
decide: g

One, does he want to remain’ with the company under the new and
inspiring leadership which is sometimes offered; two, does he think
that, in any event, even if he tenders all of his shares and they are not
all taken he is going to continue as a member of that company.
This raises the question whether he should sell his shares in the mar-
ket which sometimes adjusts to these offers. Thirdly, he is not in a
position to make the kind of aialysis as among competing offers that
he needs to make.

Tt is for all of these reasons that I think this bill; which would pro-
vide the C i vith a modicum of rulemaking authority, would
permit us to develop appropriate rules.

If I may again go back to the analogy of the proxy rules, it should
be recalled that we do have an elaborate scheme of prox ti
which springs from a single sentence in the 1934 act, w
phrased in very plebian terms, merely says: “Mr. Commissioner,

se adopt a scheme of regulation in the public interest.”. v

Now, since we first started in this aiea we have had seven major
revisions of the proxy rulés with the assistance and cooperation of in-
dustry generally, the securities industry in particular and of the bar
associations and other interested groups. I am repeating myself, but I

96-699—68—4
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think it is accepted as being a model of a disclosure scheme. This is an
area, this area of industrial warfare—based on my own experience I
can say this—an area in which the greatest ingenuity has always been
employed. The Government’s ingenuity -is frequently no match for it
and there is a lag. T must confess that. But we do catch on after while
and adopt the appropriate regulation to deal with the problems—at
least the major problems. ‘

Mr. Moss. Do you have any data which would show in the case of
transactions ‘which are not completed how many of the share tenders
were actually accepted ‘and, is there any ‘information as to whether
the acquiring person during the course of receiving these tenders may
have unloaded shares that he possessed prior to making this offer?
- Mr. Coren. We don’t have any systematic information, but we do
have some information in particular that the last item may have
occurred. We have such a situation under investigation. T would rath-
er not speak further to it. This is an area where darkness very often
serves the purposes of many, but. certainly, not that of the investor.

Mr. Moss. As long as you have the matter under investigation——

Mr. Comen. There have been other situations, Mr, Chairman, which
you may have.in mind. : b

There has been enough experience in the past 2 years for any sophis-
ticated takeover bidder to.know that, unless management joins him,
management will seek another partner and that other partner prob-
ably will make a slightly better offer. We have the feeling that many of
these people are doing it for the short-term gain, or, to use the ver-
nacular, to make a Tast buck. We have a number of variazts of that.
We have a situation where almost overnight particular individual or
company made several millions of dollars in a situation of this kind.

We have the feeling that some of these offers are made only to initi-
ate that activity,

Now, there is one thing about that.

Mr. Moss. T was going to ask you that. Has this device been used
in your judgment for the sole purpose of pushing it up ?

Mr. Conen. I can say that I think it has been, but I cannot say that
we have a case in which we have proven it. I think there has been a
good deal of discussion of this in the newspapers and I think the news-
paper people, who are frequently very sophisticated about these mat-
ters, think so. I believe it has happened. We have had other kinds of
problems. In fact, there is one which occurred recently where there
is a question which has been raised about whether or not some of the
profit, if not all of it, may be subject to some recovery action by the
company involved.

Mr. Moss. There again you anticipate a question. I was going to
ask whether there should be some kind of mechanism provided for this
type.of manipulation to be made unprofitable, that is the profit be
recapturable by the corporation, or, in the absence of a suit, by the
corporation or its stockholders by the Commission.

In this connection I think we should take note of the recent trans-
actions of Crane Co. and the proposed acquisition of control of West-
inghouse Air Brake Co. When this failed Crane sold its holdings for
around $75 million and presumably made a profit of some $5 million
to $10 million, and I have a series of recent press clippings, which I am
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going to ask unanimous consent to be made a part of the record at this
point, which illustrate a series of cases where this appears to have
happened

(The:documents referred to follow:)

[From the WallStreet Journal, May 16, 1968]

Toum EVANS' TAKE-OVERS BUILD A VAST ForTUNE, STIR HoT CONTROVERSY

CRANE, PORTER FIRMS GROW AMID EXECUTIVE TURMOIL; KEY VOTE AT WABCO TODAY
Make Profits Quick—Or Hlse
(By John Barnett)

PrrrsBURGH.—Thomas Mellon Evans grows suddenly solemn as he discusses
his latest corporate battle. “Talk about business ethics,” he says. “I’ve never seen
anything to match the unethical way that damn Westinghouse Air Brake outfit
operates.”

Executives of Westinghouse ‘Air Brake Co. (Wabco)  retort, in effect: Look
who’s talking about ethics, In a court brief, company lawyers have described
Mr. Evans’ original: offer to.purchase Wabco stock, in exchange for debentures of
Crane Co., of which he is chairman, as an-attempt to pull off a ‘“‘dishonest swindle,”

That' exchange is a: fair sample of the.acrimonious nature of the battle for
‘Wabco (1967 sales: $305 million), which heads for a key stockholder vote today.
It’s also typical of the: fierce controversy that Tom  Evans now 57, seems to
créate almost as naturally as he makes money.

Over the last three decades, Mr. Eyans has been embroiled in battles for con-
trol-of many companies: In nearly all, he has been cast in the unpopular role of a
bumptious outsider trying to bull his ‘way past a reluctant management. :

Moreover, Mr. BEvans has become something of a legend for his tough methods
of operating a company once he wins control. He demands prompt profit: per-
formance from both assets and men, if he doesn’t get it, he sells the assets or
fires the men. Some sample reactions to these methods: Pickets marched out-
side the 1959 Crane Co. annual meeting, at which Mr. Evans was elected chair-
man, carrying signs berating : “Money-Mad Evans.” ‘And at the Evans-run H. K.
Porter Co., a favorite quip defines an optimist as a Porter executive who brings
his Iunch to work.

Tom Evans’ methods, however, have enabled him to build not one but three
business empires. Besides his brokerage firm, he runs Crane, a maker of plumbing
and heating supplies with 1967 sales of $403 million, and Porter, a Pittsburgh-
based conglomerate with 1967 sales of $280 million, ag entirely separate com-
panies; the other concerns he has won control of have been merged into these
firms. Besides being chairman of both concerns, he owns 159 of Crane’s outstand-
ing .common stock and 67% of Porter’s.

Mr. Evans formed the brokerage house, Evans & Co., 11 years ago to save
brokerage fees on his extensive stock deals. Through it, he; his wife and three
grown sons have made personal investments in scores of companies he doesn’t
control—at least not yet. Altogether, starting with little more than an inheritance
of about $15,000 (despite his middle name being Mellon), he has amassed a per-
sonal fortune estimated at $80 million to $100 million.

The Wabco Fight :

Now Mr. BEvans is seeking to merge Crane. and Wabco, an:old Pittsburgh-
based concern that, besides air brakes, makes railway switch gear, train-control
systems, earthmoving equipment and mining machinery.. .(It and- Westinghouse
Electric. Co. were both founded :by George Westinghouse, inventor ‘of the air
brake, but there is no connection today between the two Westinghouse concerns.)
Meeting bitter resistance from management, he has sought to have Crane acquire
enough Wabco common stock to force a combination. At first he attempted to
obtain this stock through cash purchases by Crane. Then he turned to the Crane-
debentures-for-Wabco-common- offer, which has been . extended three times; it
now expires May 24. Mr. Evans says that as of Tuesday Crane owned nearly 31%
of Wabco’s common.

Wabco management’s response has been to accept a merger offer from Amer-
ican Standard Inc., Crane’s chief rival in the plumbing-fixtures field. Wabco
stockholders vote today on this proposal, but whichever way this ballot goes, the
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ouitcome: of the fight probably . will not be, deﬁmtely known ;until geveral lawsuits
concermng the battle are decided.

‘Mr. Bvans contends Wabco ‘management ‘acted tnethically by turning down
Crane’s merger proposal after insufficient consideration and then-turning ‘to
American Standard before Crane had :enoughitime o cotnerup with a better offer.
Wabco management replies that Mr. Evans sought to pull off a “dishonest
swindle” by trying to:induce :‘Wabco:shareholders to. exchange their common
stock, which carried an ownership interest in the company, for Crane debentures
that would Have'given ‘them no ‘owheérship intérest it the mergéd ‘concern’ (Crane
later modified the proposal to make the debentyres it is offering partially con:
vertible into Crané common stock).

ctting Personal : '
Aq happens. frequently in an:-Bwvang fight, the battle has gotten into person-
5 A ng McOord \Vabco chau‘man, has accused Mr. Evans of offering
ing! ‘stocki-options in a merged
company, in an etfort to n with Crane. “I 'was
shocked” at this offer, he says.

Mr. Evans, in reply, tells an 1nquner “lth a chuckle that he sees nothing
wrong with the offer—except- that,: sinee’ Mr McCord: rejected it- ‘I guess it
wasn’t inappropriate enough, wouldn’ you say?’ ¢ :

The mixtare of banter and ‘bluntness in: that replv is “indicative’ of ‘the per-
sonahty that makes Mr. Evans 8o controversial. To an mterv1ewer, he’ seems a
curious blend of boyish enthusiasm and isteely:calcutation: He is a stoeky, ner-
vously active:inan medium height whose round face is habitually twisted into a
grin——some‘ti'me«\ apparently out of simple good humnior, sometimes in obvmus relish
over victory in a busi deal.

Friends find 'him'a: pleasant and even charming gocial compamion, whose seem-
ingly boundless ienergy can be engaged by a discussion of politics or early Amer-
ican art as'well: as’by ‘business: He'delights in showing a’visitor the 19th-century
prints of New: York scenes that decorate his Park Avenue office in that city, and
he confidesithat although he is.a lifelong Republican—he was a Taft-pledged
‘delegate toiithé Republican National ‘Convention in-1952—he ‘has'icontributed
money thig year to Senator Eugene MeCarthy’s campaign’ for the Democratic
nomination because he thinks the U.S. involvement in' Vietnam-is *immoral.”

But his ‘best friends concede that this chatty acqu: 1cé becomes a very
different person’in business deals. An dssociate who de 53 Hvans as “quite
shy and proper on the personal de” says A siness side he’s
extreniely bellicosesLrough, hard-driving, a tough o"uv > Moore, chairman
of First National City Bank of New'York; puts it this w “Pom HEvans is a
tough, realistic, competent businessman whom: you ‘don’t want to run afoul of
unless you know. precisely'where all the aces are.” ! i
Former Aide’s View - -

To many of his employees, Mr. Evans seems a shouting tyrant -whose wrath is
apt to erupt at-any:time. A confrontation with him.can be a merve-shattering
experience for a subordinate;says one former Porter executive : “‘He’ll call some-
body a dumb bastard or an ignorant son of a bit¢h, and the guy has no choice but
to put up with it-—until he can find another job.”

In any case, friends, adversaries and employeées agree on two tmits, Mr. Evans
shows to everyone. He is blunt—to the: point of creating problems for himself
says one associate: “Sometimes I think he needs a personal public-relations
counselor.” And he has displayed uncommon determination in taking o com-
panies’; Some 43 have been absorbéd into H. K. Porter alone in the last
many over the résistance of their managements, and nearly-all have been pro-
foundly transformed under his stern make-money-quick-or-elseé’demands.
“'Though, like the Me]llons, he comes from Pittsburgh, Mr. Evans is only dis-
tantly related to the banking family  whose money ‘launched Metlon' National
Bank & Trust Co.; ‘Gulf 0il Corp., Aluminum Co. of 'America and othér giant
concerns. (TIn ‘the Wabco fight, in ‘fact, four'‘¢ompany ‘directors associated with
Mellon Bank are among his opponents he refers to one, the bank’s chairman,
as “my ex-friend’ FJohnny Mayer,” and he has had Crane Co. take $2 million in
déposits ‘out’ of ‘the bank.) After gradusting from Yéle' in- 1931, he began his
career inconspicuously as a clerk in the chairman’s office at Gulf Oil.




An- Barly ‘Conglomerate

He made. some money investing in. Gulf Oil stock, and in ‘the 1hid-1930s began
investing ‘those profits ‘and his 1nhe11tdnce~—po,ket money, by Mellon-family
standard in bonds. of H. K.. Porter, then a troubled makér of steam locomotives.
Becav Porter had defaulted in pdvmff interest on the bonds, he was able to
pick up those securities for as little as 10 ¢ents'per dollar of face value. Result
‘When credi threw the (‘omp‘lnv into banl\mptcv proceedings, Mr. Evans
emerged as the major bondh vith enough bargaining power to come out of
a . court-supervised reorganization Porter’s. 29-year-old president—over the
objections of several older direc '

World War II helped Porter. to recover, bringing profits to a subsidiary
ducing artillery she By 1948, though, it was still recor
million a year. At that point, N \Ir Evans decided to diversi and in
years he built Porter into the kind of company that is now called a ¢
As the locomative business was phased. out, acquisition
production of steel, industrial rubber. 1 oduct electrical equipment; hardw aw
paint and refractory buck

By 1959, Mr., E 7 eady to.undertake a new venture, He bought a sub-
stantial’ blo( k of ne ock A T onal investment. He then hired Alfons
Landa, the most feared pr hter of the day, as his lawyer and confronted
Crane management with a demand that hé be made chairman. After a stormy,
but brief, battle, he won—and began a transformat somewhat similar to the
one he had carried out at Porter. Since he took over, Crane has acquired 30 com-
panies, though it hasn’t diver ﬁed quite so widely as Porter: it has tended to

ck to meters, valves, pumﬁca ion gear and other devices m the “fuid- oonlrol”
field.

The methods by which he has expanded both conipanies have' generated fierce

ontroversy. To avoid diluting the equity of shareholde (meamng, at Porter,

chiefly himself), he has always insisted on makitg ac¢quisitions for cash rather
than by issuing stock. To get the cash, he has so) ss profitab (includs
ing, at Crane, most of the company’s onc fensive warehouse system), held
inventories to a minimum and insisted on a, prompt. profit ret: om any capital
investment. He is frank in stating that he also has held down, spending on research

and new-product development. ¢V Then we dovelop a. new produor from scrateh,?
he says, “its because we can’t buy somebody who already makes it.” ,

Reply to Oriticism ; i ‘

All this has given him a reputation for ruthless \Vllmgne‘
and fire workers wholesale if’ he can see a financial gain in doing so. Frwnds
he'is sengitive to such criticisth and rds it as’ unju Ir. Evans himself
only that rapid expansion of Porter and Crane w possible because “there were
a lot of badly run companies that we'could buy cheap’” and that “some of these
companies gave us a lot of trouble” after acquisition.

In any case,” Mr. HEvans’ companies are still using the same ‘methods. In .Tnlv
1966, for instance, Crane bought Glenfield & Kennedy Holdings Ltd.,
concern that makes water’ purification eqt 1pment and that D. 4“1b1dm
president, says was on.the verge'of banhrup i

‘After we took over, there were d Tot of 'r g, ys M { ani. “It ifivolved
cutting ‘the payroll very' substdntially becatise g lot of people had been kept on
with nothing to do.” By October’ 1966, three months after’ acquisiti
the company w aking'even, and by the end of th yearit making

"Mr., Bvans’ methods as an o ti ¢ ., in parti ‘ular, his wh

lqrdmates——also stir mu ch

:lnxmal pg e
pany ;s h‘ Fhérs een ‘replaced ‘not o‘n( but svers
intervenmfr five years urnover
To be sur ives ‘ -)rd or
v ' ‘men for's
as 'division general manager 01'
£20 aftor such’ men a i er thev've h(
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But Porter doesn't deny that many executives are simply fired, abrupfly and
without apology, because they don’t meet Mr. Evans’ exacting standards for profit
performance. “We are totally ruthless with people who can’t handle the job,”
says J. Stuart Morrow, president.

The executives who last are handsomely rewarded. B. Campbell Blake, vice
president and general manager of Porter’s Connors Steel division, last year drew
$195,556 in salary and incentive bonuses—nearly twice the $100,000 salary Mr.
Evans himself took from Porter.

But though the pay can be high, the pressure from Mr. Evans is constant and
intense, those who have worked for him say. Some contend it occasionally back-
fires, too.

When a general manager discovers he can’t turn a profit as fast as he’s sup-
posed to, he starts looking for another method,” says one former Porter executive.
“He can fudge his figures, but he knows Evans is sharp and that won’t work long.
So he has to find something else.” He implies this creates a témptation to cut
corners on product quality as a method of improving profit margins.

Several sources offer such an explanation for the troubles of BPS paint, a
product line that Porter acquired in 1960 but ¢ in 1964 after the paint had
acquired a reputation for uneven quality. Mr. Evans grins ruefully when this
product is mentioned. “That was one of my mistakes,” he says. He concedes
Porter lost money on the paint operation—but adds that it got some tax benefits
from selling the line.

Overall, the profit performance of Mr. Evans’ companies recently has been
somewhat uneven, Porter’s net income hit an all-time high of $7.4 million in 1966
but dropped last year to $4.3 million, its lowest net since 1961. Crane has done
somewhat better; though its 1967 profit was down to $10.2 million, from $11.3
million in 1966, earnings for the two years taken together represent a substantial
improvement from the early 1960s, when it and other plumbing-fixture makers
went through a deep profit slump.

On the Move

Mr. Evans runs Crane somewhat less closely than he does Porter; he leaves
much of Crane’s day-to-day operation' to President Fabiani. But he still keeps
a close eye on both companies. He logs about 100,000 miles a year in business
flights around the country in his personal four-engine jet (“That doesn’t include
the fun trips to Europe or South-America,” he says), visiting companies he is
thinking of having one or the other concern buy or dropping in on the:100-odd
Crane and Porter plants. .

On such visits, Mr. Evans probes into small details; he has a penchant for
reading salesmen’s call reports and checking up on direct-mail advertising
operations. “He makes no effort to follow the chain of command,” adds Porter
President Morrow. “He will walk through a plant and tell a foreman what to do,
even though the plant manager may be standing right next to him.” But, Mr. Mor-
row says philosophically, “It’s his company, and he can run it any damn way
he wants.”

Even sitting in his office on Park Avenue, Mr. Evans puts on a show of the
energy that admirers say is his greatest executive talent—and that leaves a
visiting reporter dazed. He twists and turns restlessly in his chair, his eyes
darting occasionally to a closed-circuit television screen opposite his desk that
flashes a constant flow of stock quotes piped in from the adjacent offices of
Evans & Co. And, during the one-hour interview, he conducts this business :

A chat with Crane Co. vice president and controller James O’Brien, who re-
ports some figures on the Crane-Wabco fight. ‘

A discussion with son Ned of Ned’s efforts to buy a Massachusetts apartment
building as a personal investment for his father.

A discussion with Crane President Fabiani of merger talks. Mr.. Fabiani is
conducting with executives of a boiler-making company in an office across the
hall.

" A brief personal visit to those merger talks,

A telephone call to George Champion, chairman of Chase Manhattan Bank
and a director of Travelers Insurance Co., to ask his help in getting Travelers
to abstain from voting its sizable block of Wabco shares against Crane (“Say,
George,” Mr. Bvans begins the conversation, “you probably know we're having
a problem with this damn Westinghouse Air Brake”). :

Another phone call to a mutual fund executive to set up an appointment to
try to persuade him to sell the fund’s stock in American Standard, Crane’s rival
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in: the fight to take over Wabco, and buy Crane debentures instead (“I’d like to
come up and show you some figures on a better investment than that turkey,”
Mr. Evans says).

Between these conversations, Mr. Evans remarks that if he had known the
Wabco fight “would be this much damn trouble, I would never have got involved.”
But one of his aides questions this assertion. Despite the acrimony of the battle,
the aide says, “I would guess that Tom Bvans is having more fun than he’s had
in a long time.”

[From the Wall Street Journal, June 14, 1968]
CRANE’S INTEREST IN AMERICAN STANDARD SOLD

BATTLE FOR WESTINGHOUSE AIR ENDS WITH LARGEST BLOCK SALE ON BIG BOARD
RECORDS

Trade Amounts to $76 Million

NeEw York.—The spectacular six-month fight of Crane Co. for control of West-
inghouse Air Brake Co. ended yesterday in an appropriately dramatic fashion as
Crane sold its block of 730,312 shares of American Standard Inc. preferred stock
for $76 million.

The transaction, in dollar value, represented the largest single-block trade on
the records of the New York Stock Exchange. It also effectively ended a corporate
battle that has produced a series of verbal and legal fireworks.

The winner of the struggle was American Standard, the aggressively expand-
ing plumbing-supply maker that last week successfully consummated its acqui-
sition of Westinghouse Air Brake. While Crane Co. lost out, it was left with
what it thinks will be a rather healthy consolation prize—a substantial, but as
yet unspecified profit on its investment in Westinghouse Air Brake.

Thomas Mellon Evans, Crane’s chairman, acknowledged Crane’s sale of the
American Standard preferred stock shortly after sale of the huge block appeared
on the stock exchange tape. Asked why Crane had sold, he replied simply, “Oh,

we thought we might as well let it go.” Crane had received the American Stand-
ard preferred in exchange for its holdings of 319, of the outstanding common
stock of Westinghouse Air Brake,

Blyth Handles Sale

Ironically, the Crane transaction was handled by Blyth & Co., the underwriters
that helped American Standard obtain proxies in its battle with Crane, Crane
had sued both American Standard and Blyth to bar them from voting certain
shares, but the suits were dismissed. American Standard said yesterday that the
preferred stock was purchased by several private and institutional investors.
None of the buyers was named.

The question of how much of its profit from the sale Crane will be able to keep
probably won’t be resolved until after litigation, Mr. Evans stated. He said that
the “majority” of the Westinghouse Air Brake stock had been purchased more
than six months ago, and that ‘“there’s no question” Crane will get the profit
from these shares. As for the stock kept less than six months, Mr. Evans said that
“we think we can keep the profits” but that the question “might have to be
settled by litigation.” ‘

Because Crane owned more than 10% of Westinghouse Air Brake, Crane quali-
fied as a corporate “ingider.”” Insiders who sell their stock within six months
after purchase must return the profit to the issuing corporation.

Involuntary Exchange !
The' question is complicated, however, by ‘the fact that Orane exchanged its
Westinghouse Air Brake stock for American Standard preferred rather than
selling it outright. Mr. Evans also notes that tlie action was involuntary as Crane
voted against the merger.
Mr. Evans declinéd to estimate how much of the $76 million sale price repre-
sented Crane’s profit. He said“only that it was “fairly substantial but nothing

tremendous.”
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Yeésterday, on’the New York Stock 'Exchange, Crane Co. closed at ‘$48
25.cents, whilé' American Standard dropped 75 cents to’ $37.75. Ameriecan’
ard’s new $4.75 convertible preference stock, which Crane sold at $104.25; closed
4s ‘the most active stoék at $106; up $1.75, on a volume of 782,100 shares. ®

Crane’s $76 million transaction was the largest single block trade in dollar
volume by a large margin, The previous record holder was 1,153,700 shareg: ‘of
Alcan Aluminivm Titd. valued at about $26:5 million last: Oct.31. The American
Standard preferred block is the third largest in terms of share volume.

Crane’s Key Card

Crane’s holding of the large Westinghouse Air Brake block became its key
card after a Federal judge two weeks ago dismissed Crane’s attempt to invalidate
proxies voted in favor of the merger with Am an Standard. In exchange for
its Westinghouse Air Brake holdings, Crane rec | a block of American Stand-
ard preferred stock convertible into almost two mill hares of the ¢company’s
common. Thus, even after complete conversion of the p eferred issue, Crane could
have owned 11% of the outstanding common stock of American Standard its
largest competitor in the plumbing-supply field.’

The antitrust implications of this situation drew inquiries from the J
Department. Presumably, Crane had hoped the departiment would move to
¥he American Standard-Westinghoiise ‘Air Brake merger and eliminate the anti-
trust problem. But American Standard was contemplating eliminating it in an-
other way—by filing suit to force Crane to divest jtself of its American Standard
holdings. :

One Crane suit against the merger still remains pending in Federal court in
Pittsburgh. Mr. Evans said yesterday Crane hadn’t decided whether to drop
the court action. v

[From the New York Times, June 14, 1968]
.. MARKET, PrAcE: Toks BRUISED IN GIANT TRADE

(By Robvert Metz)
What more fitting day for it ‘to happen? The same day the Big Board torelup
ord book as volume pushed through the: roof: ‘to 21.35. million shares,
est deal in the history of the exchange.. .

itive . sp and flamboyance.in gbundance surrounding the
on and not a few toes were bruised.at Walter Frank’s post on the floor
¢. 730,312 shares American’ Standard preferred stock sold in a single

magssive trade for $76 million. . ., o o
The biggest previous trad .almost puny by comparison, While more shares
were involved then—1,153,700—those Alcan Aluminum ducats were valued at
just $26,585,100 last October. So yesterday’s deal.was nearly three times as big.
Tied up in the. tidy $76. million was a profit estimated at $9 million for' the
Crane Company which. got the 4.75 percent preferred shayes after the company’s
ardently. sought; bride, Westinghouse Air. Brake, merged instead with American
Standard, the rival plumbing. company. ‘ '

{Thomas . Mellon Evans, the colorful man behind Crane’s attempted take-over
of Wabco, evidently paid $65.88 million in cash and securitiey and peérhaps $2
million. more for expenses, to:establish. his position in the Pit sburgh ‘industrial
giant. He: still owns. about 10,000 of ;the American Standard preferred shdres
which closed yesterday.well, above the 10414 he got, for them—specifically ‘at
106, up 1%4. ‘ ‘ ‘ ‘ ’ RAEEE

But informed Wall Street sources were guessing that Mr. Evang would-be
challenged for his profits.; Ameriean Standard would, not. comment as to whether
it intended 'té battle forireturn: of -the. profits; but. others with a grasp of the
situation did; One legal expert said that as.an insider-—an owner of more, than
10 percent of Wabco's shares—Crane would have to return .all the profits to
American Standard.i ;- 0 : ; i ; i i

On the other hand, there was:a f‘question -of law as to whether profits on, all
the shares or just on those in excess of 10 percent would have to be, returned.
If the court ruled that the first 10 percent was exempt from the insider rule,
Crane Company would have $5 million in profits. If not, Crane would get nothing

for its efforts.




Meanwhile, back on the floor there was at least one company that evidently
thought it had been setting up the biggest cross in history. The firm—Tyne, Ken-
dall & Hollister-—hoped to make the commissions on both the buy. and sell sides.
No comment came from Tyne, Kendall. ‘

In fact, Blyth got the seller’s commissions. Tyne, Kendall shared the buyer’s
commissions with Salomon Brothers & Hutzler, and, to a smaller extent, with
Blyth.

Wall Street sources said, Tyne, Kendall had been “up night and day :working
on the deal since the beginning of last week” and thought it was their,

The firm reportedly found out during actual negotiati
the pie was being sliced into several pieces. The floor discussion lacked some of
the diplomatic niceties—or 50 an observer said. “It was certainly not a nursery
school tea party,” he commented. There was a lot to fight over. The commissions
totaled $750,000—half on the buy side and half on the sell.

[From the Wall Street Journal, June 17, 1968]
AMERICAN STANDARD SET To SUE CRANE, ASKING FOR RETURN OF PROFIT

GAIN CAME ON CRANE’S DISPOSAL OF STOCK RECEIVED IN RETURN FOR WESTINGHOUSE
AIR HOLDING

NEw York.—American Standard Inc. plans to sue Crane Co. this week, asking

or the return of Crane’s profit on the disposal of its holding of Westinghouse
Air Brake Co. stock, William D. Eberle, president of American Standard, said
in an interview.

Last Thursday, Crane sold a block of 730,312 shares of American Standard
$4.75 convertible preference stock for $76 million, the largest single-block trade
in dollar value in history on the New York:Stock Exchange. Crane had received
the stock in exchange for its holding of 31% of the outstanding common stock of
‘Westinghouse Air Brake, which has merged into American Standard.

Because Crane owned more than 109% of Westinghouse Air it qualified as a
corporate insider. Insiders who sell their stock within six months after purchase
must return the profit to the issuing corporation.

r, the Crane transaction is complicated by several questions:
the company keep its profit on the portion of Westinghouse Air Stock bought
more than six months before the merger? Can it keep all its profit because it
xchanged Westinghouse Air for American Standard preferred rather than
,elhno 1t" Can it k(\ep ‘the plO\ﬂt on the shares it bought before it had acquired a

£ 1(1 the quest
n be L‘ldl‘l.‘ﬂ(‘

the oompanv mtuf-xllv mdde But he \ald a publ od hour “of $9 nulhon was
too high.

cording to Mr. Eberle, court testimony showed.that Crane paid slightly
less than $66 million for its Westinghouse Air heldings. But Crane’s additional
expenses—including the st of selling, brokerage fees, and financing costs
are ‘an unkmown  factor,” he stated. ‘Their profit could be anything from
nothing to' $9 million,” Mr. Eberle said

In another area, Mr. Eberle predicted that the acquisition of Westinghouse
Air Brake would add 15 cents a share to American Standard’s net income this

r. But he said he felt that Wabco in future years could do at least as
Well as its ord $16.8 million earnings in 1966, which would have added more
than 50 cents to American Standard’s net.

American Stflndard mé¢ turers plumbing and heating supplies and through
it Mosler n, security equipment. Westinghot Air Brake is a
Pittsburgh-based producer of braking equlpment railway signal and  control
gear, heavy equipment for construction and mining, dnd electronic gear for
defense uses.

Mr. Eberle said Westinghouse Air’s- earnings would be consolidated with
American Standard’s for the second quarter on a pooling-of-interest basis.

The American Standard executive, who has pledged to embark on a diversifi-
cation program that will produce sales of $2 billion in 10 years and lessen the
company’s dependence on housing, said sales this year, including Westinghouse
Air, should approach $1 billion, with only about 609 tied to the housing market.

96-699—68
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Mr. Eberle said he couldn’t precisely project American Standard’s 1968 earnings
because “the whole last half of the year is up’in the air” due to uncertanties
over taxes and interest rates. He said, however, that he still is sticking with
his forecast six months ago of 1968 net somewhere in the area of $1.70 a share.

Speaking about plans for Westinghouse Air Brake, Mr. Eberle said there
wouldn’t be any major changes of management with one exception: The retire-
ment of Chairman A. King McCord next spring when he reaches age 65. Mr.
McCord’s successor, Mr. Eberle stated, will come from within the company. The
most likely candidate is considered to be Lawrence W. Walkley, Westinghouse
Air president.

Mr. Comen. Those press clippings, Mr. Chairman, have given rise
to my personal feeling—I don’t know that I am prepared to speak
for the Commission only because we have not sat down to evolve an
official position, but I think all of my colleagues share my view—that
many of these offers are made in order to achieve a short-term profit on
this basis.

Now, that particular situation to which you referred involving Crane
may become the subject of some litigation in which the Commission
may or may not be involved and for that reason alone I would prefer
not to speak to it, but I think the clippings indicate that the parties
involved were not unaware of the possibilities.

To answer your question specifically, we do have antimanipulative
authority under the statute. I am not sure that there is any real lack
inthis area.

I think that this bill, which will provide the Commission with the
right to develop affirmative rules which are not necessarily antifraud,
will serve to obviate many of these situations that might otherwise
occur.

The second part of your question related to our right to seek re-
covery. The statute provides that any officer or director and any person
who owns more than 10 percent of the shares of any equity stock of a
listed company, and of certain other companies, who makes a profit
in the purchase and sale or sale and purchase of stock of that company
within a 6-month period, is subject to suit at the hands of the com-
pany, or by a shareholder on behalf of the company.

Now, that perhaps is not as complete a remedy for some of the
takeover situation to which you have referred because some of them
are made by persons who either were not more than 10 percent
holders at the time of the acquisition or perhaps never quite reached
that point but who nevertheless are engaged i this form of short-
term trading. This is an area that merits attention by the Commission
and by the committee. Indeed, I have an unanswered letter from a
member of the committee which relates to that problem.

(For further information subsequently submitted, see letter dated
July 9, 1968, p. 75.) Ny

Mr. Moss. Now, Mr. Chairman, I have one last question.

"The Federal Reserve Board has written expressing its support in
general for the legislation but objects to the exemption from dis-
closing the financial arrangement where funds are provided by means
of a loan made in the ordinary course of business by a bank.

The Board says that it is not aware of any reason why the same
disclosure requirements should not apply to banks as to other lenders.
The Board accordingly recommends the deletion of the exception
which starts on page 2, line 22, of S. 510 and continues through line
25.
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In the alternative the suggestion of confidential treatment is made.
My question is what is your opinion with regard to this matter?

Mr. Conex. First, let me say, Mr. Chairman, that I have never been
in any disagreement with the Federal Reserve Board, certainly not
publicly. Nor have I ever placed myself in the position of being for
sin or against virtue. Quite obviously the suggestion of the Federal
Reserve Board is not only a meritorious one but one which should
receive very careful consideration.

I would like to explain how the exemption got there and perhaps that
may in part answer your question and 1if it does not I will answer your
question directly on my own behalf.

The provision was put in there because it was felt that if the names
of the banks were disclosed economic pressures being what they are
in our real world that this might make it difficult for either manage-
ment or someone who wishes to make a takeover bid to acquire the
necessary financing in a perfectly legitimate arrangement.

I think the proposal of the Federal Reserve Board, as you read it,
meets that problem directly and on that basis the Commission I am
sure, although I cannot speak for the Commission because it is the first
I have heard of this particular suggestion, would have no objection
to an amendment of the bill along the lines suggested by the Federal
Reserve Board.

Mr. Moss. I ask unanimous consent to place in the record a letter
from the Federal Reserve Board setting forth its views.

(The letter referred to appears on p. 8.)

Mr. Moss. Mr. Keith.

Mr. Kerra. Thank you, Mr. Chairman.

Besides the fraudulent aspects of this that you hope to attack, have
you any personal views, or does the Commission have any views with
reference to the purpose of the proposed taker-over? What I have in
mind specifically is that I have been concerned for a long time with
the concentration of power in fewer and fewer corporations and the
lessening of competition in the marketplace. I recognize that the anti-
trust provisions speak to that particular point and where there is a
tendency to create monopoly that there is statutory authority with
which to proceed. But do you by chance know of any conglomerates
or acquisitions, the primary purpose of which was to pick up a tax loss
that in a way gives, by reason of the operation of our tax law, an ad-
yantage to one corporation over another if they merge?

Mr. Conen. Mr. Keith, I appreciate that question because you re-
mind me that I left out some important points that I would like to
bring to the attention of the committee. : ‘

Mr. Kerra. That is always a hazard that I take when I probe your
mind.

Mr. Comen. Right. Please don’t think that I was deliberately hold-
ing back for your question, although I am tempted sometimes. Seri-
ously you are raising a very important and a very significant question
for the American economy.

I could not express that more seriously and with more concern, We
at the Commission, of course, are not involved in and we have no role
to play in the general antitrust considerations as you suggested. These
bills are not designed to deal solely with the antifraud. aspects of
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takeover bids. They are designed to provide a form of regulation as
I indicated somewhat comparable to the proxy contest situation.

As far as conglomerates is concerned, this is a growing phenomenon.
The antitrust people have recently issued some statements which deal
specifically with this problem and it appears to me that they are grow-
ing more Interested in it and more concerned with the effects of this
development.

But as I say, this is not my field. I have been concerned with con-
glomerates and I have been speaking out to this for some 3 years now
because of two things. First, 1f I may digress to point this up, this bill
is not directed solely to the situation where there is a takeover bid for
dormant, sleepy, unimaginative management which is usually the argu-
ment made. Many takeover bids are made by people who find it cheaper
to pick up a bright, vibrant company than to go about setting up their
own competitor and to this extent they limit competition but they also
hope to pick up, at a fair asonable price, a company where the
possible future value is not yet reflected in the mai ace because
the company is in a growing stage. They also unfortur y pick up
lemons here and there but when they drop them you don’t hear about
them. They go out the back door. It is for that reason that I have been
concerned for some time now as to the adequacy of the disclosure that
is made by these companies most of whom as you corrected me, Mr.
Keith, are engaged in disparate businesses which have no relationship
to one another.

Very often they are put together not because the businesses go well
together but because the financial statements go well together, whether
because of provisions of the tax laws or for other reasons. We have
had some problems this year in which that has occurred and we have
had to insist that a very large conglomerate company revise certain
financial data it published in its annual report before the Commission
would make effective a registration statement under the Securities Act.
I have been after this disclosure problem for some time.

About a year and a half ago the Financial Executives Institute, and
this is a marvelous instance of the statesmanship that industry brings
to bear on these problems on occasion, came to me and suggested that we
await a study that they would undertake and finance in this area.

That study has been completed, and I think the book which reflects
the study and the conclusions drawn is just now reaching the book-
shops. They make suggestions for important changes.

The American Institute of Certified Public ‘Accountants at my re-
quest, and based on their own realization that there is a problem here,
have been looking at this.

The National Accounting Association has just issued a report, so
recent that I don’t have a copy yet, but I have been informed generally
what it is. These are reflections of ‘a view by peéople who represent or
work for management, as well as investors and creditors, that changes
are required.

Now, the analysts and the investors have been asking for infor-
mation in this area for a-long time in order to determine better the
situation of a particular company and to assess its future prospe
in the context of its past history. But it is true, Mr. Keith, that there
may be a larger problem involved in all of thisand that is the growing
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concentration of financial and economic power. That is not involved
in this bill and it goes a bit beyond our jurisdiction.

In the proposed institutional investment study, we will deal with
another type of growing concentration of economic and financial
power which has its effects in the area of the problems to which you
have adverted. Beyond that, I don’t think it would be appropriate for
me to express a view, Mr. Keith.

Mr. Kerra, Thank you.

You mentioned that you had ways to get at certain situations where
stockholders with 10 percent or more of the stock

Mr. Conen. Not we, the courts. There is a provision of the statute.

Mr. Kerra. Who brings the action ¢

Mr. Conrn. Either the company, or upon failure of the company
a shareholder on behalf of the company, and the recovery goes to the
company to be shared by all of the shareholders.

Mr. Kerra. You have no authority to move.

Mr. Coren. No,sir. We donot.

Mr. Kerra. And you are not requesting it.

Mr. Conrn. We are not. I think implicit in Mr. Moss’ question—
and I probably did not answer it—was whether or not the Commission
should have authority in this particular area.

I hesitate to say yea or nay to that because whenever I do I am
accused of engaging in the latest version of Mr. Parkinson’s law,
reaching out for power, but quite obviously I would have to say that,
provided you vest this power in the Commission after I am gone,
this would be a most effective way of dealing with problems of this
kind.

Mr. Loomis wantsto add to that.

Mr. Loomis. There are quite a number of cases pending now under
section 16 of the Securities Exchange Act, at least five or six of them
involving a situation where a person made a tender offer, got 10 per-
cent of the stock and then there was a so-called defensive merger and
the person who had made the tender offer then sold the securities
he acquired as a result of the merger for a substantial profit.

The courts have not yet decided any of these cases, and it will be
interesting to see what happens.

Mr. Conen. There is one further thing to complete my answer to
Mr. Moss, with which I did not deal.

In these 16(b) cases, the courts, at least at the appellate level, fre-
quently call upon the Commission to file a brief as amicus curiae
with respect to interpretation of the statute.

As I say, we have no enforcement powers and for that reason
normally we don’t even engage in interpretation of 16(b). We do
have authority with respect to 16(a), which requires the filing of
information with respect to holdings and transactions by certain per-
sons. In this area we have not been too bashful about issuing inter-
pretations. In some of the 16(b) bases we have gone in where there
has been placed in issue a question which seems to be important in the

rall administration of the statute and may involve adversely the
] sts of investors. I do not believe we have invited in these partic-
ular cases to which Mr. Loomis has adverted.

Mr. Loomis. They are not on trial yet.

Mr. Krrra. Thank you, Mr. Chairman.
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Mr. Moss. Mr. Watkins:

Mr. Warkins. I have no questions, Mr. Chairman, but Mr. Cohen,
I want to thank you for bringing in testimony here which cetainly
will be helpful to us in making a decision.

Mr. Chairman, I would like at this time, with unanimous consent,
request that the statement from Johnson & Johnson by their counsel,
Mr. Arthur S. Lane, be made a part of the record.

Mr. Moss. Without objection, it will be. The Chair has the original
of the letter and had intended making that part of the record.

Mr. Watkins. That is-all.

Thank you, Mr. Chairman.

(The letter referred to follows:) :

JOHNSON & JOHNSON,
New Brunswick, N.J., June 28, 1968.
Re 8. 510, H.R. 14475.
Hon. Joun E. Moss,
Chairman, Subcommittee on Commerce and Finance, Commitice on Interstate
and Foreign Commerce, House of Representatives, Washington, D.C.

DEAR REPRESENTATIVE Moss: We have today been informed by Washington
counsel that the Subcommittee on Commerce and Finance will be holding hear-
ings on Monday, July 1, 1968 on the above legislation. Unfortunately, we will
not be able to attend and would appreciate it if you would accept this communi-
cation as a statement of our views and have it entered as part of the official
record of the hearings. }

Johnson & Johnson has in excess of eighteen million shares of common stock
outstanding, held by approximately thirteen thousand shareholders. Our shares
are listed and traded on the New York Stock Exchange. The purpose of this
letter is to present to the Subcommitteé our qualified opposition to that portion
of the legislation under consideration which seeks to regulate purchases by an
issuer of its own shares. -

We are generally in accord with the objectives of this legislation as enun-
ciated during the Senate hearings on 8. 510. We feel, however, that the
legislation under consideration is much broader than necessary to accomplish
these objectives. Specifically, there are three aspects which we feel
what is needed: (1) the requirement for advance publication of ¢
intentions; (2) 'the application of the legislation to ev purchase no matter
how small; and (8) the extension of coverage to I ns other than the
corporate issuer itself.

‘The various terms -of pre-publication of the issuer’s intention to purchase,
as required by paragraph (e) (1) of 8. 510, not only present problems in com-
pliance, but also may operate to defeat the objective of insulation of the market
price from the effects of the purch: ‘We suggest that, at le
such advance publicity may cause an incre in the market price. Th
could affect corporate purchase plans and indeed prohibit accomplishment of
‘the purchase without a further pre-publication. We suggest, except in instances
where a substantial proportion of the outstanding shares is to be purchase
such advance publicity is just not necessary to accomplish the legislative
objectives.

‘Ag to our second objection—the Bill’s application to every corporate purchase
no matter how small. The proposed legislation mpts from the other require-
ments of this Bill annual purchases of corporate securities in an amount not in
excess of two per cent of outstanding shares. No such exemption, however, is
applicable to purchases by the issuer. The le slative objectives do not require
regulation of all purchases by an issuer no matter how small the amount.
Without such an exemption, many companies, including ours, might be forced
to abandon 'their practice of making small purchases at periodic  intervals.
Because of the expense-and difficulties involved in compliance with legislation,
corporations would of ne ity have to make larger purchases at less frequent
intervals. It is questionable whether this is desirable when viewed in light of
its impact on an orderly market for the shares. In addition, this would present
our company and others similarly situated with a difficult choice. The volume
of trading of our shares on the New York Stock Exchange is comparatively
small, considering the number of shares we have outstanding. For example,
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during the last week of five-day trading on the New York Stock Exchange,
the volume of our shares traded was just over fifteen thousand shares. Thus,
any large purchases of shares by us on a single purchase basis could have an
effect on the market price. Must we then abandon the practice of purchasing
shares on the Exchange for our treasury for uses such as our employee benefit
and stock option plans? Nor is it likely that we could find relief through private
purchase of our securities. Any areholders interested in selling could not be
expected to maintain interest throughout the period required to prepare and
publish information complying with the terms of this legislation.

As to our third concern—the extension of coverage to persons other than the
corporate issuer. The scope of this extension is so broad that it would include
purchases by the independent trustee under our issuer’s pension plan, over
whose investment dec ns the issuer has no co as well as purchases no

iter how small by any person deemed for purpo of the Securities Exchange
Act to be a controlling person. With regard to the independent trustee, the severe
restrictions on the exercise of ity discretion imposed by this legislation could
well result in its decision not to purchase any of the issuer’s shares, a situation
which we do not believe would be either in the intere: of the pension plan
or of the corporate employees. With regard to the application of the legislation
to a controlling person, the time and money required to comply with the legis-
lative mandates would, we suggest, in effect prevent any future purchases of
issuer’s shares by such person.

I wish to thank you for the opportunity to submit our views and, in closing,
let me strongly urge that your Subcommittee adopt an amendment to this legis-
lation which would exempt annual purchases by an issuer, however defined, of
an amount of shares not in excess of two per cent of the outstanding securities,

Very truly yours,
ARTHUR S. LANE.

Mr. Conen. I am not familiar with that letter, Mr. Chairman, but
I had heard that there was a telegram which had been received by the
committee from another company and if the Chair wishes I can sort:
of respond to that off the top of my head.
Mr. Warkins. Mr. Chairman, I would like to know who the other
company is.
Mr. Comen. American Home Products, I think. That telegram, as
I recall it, suggested that it would be unwise to require the manage-
ment of a company to be subject to the bill and in this regard they
mean the reporting of information to the Commission with respect to
repurchase by the company of its own shares; that is, at least up to
the extent of 2 percent a year.
st of all, I think there may be some misconception unless I have
perly informed as to the nature of the telegram. The
sion of the statute which deals with that point as T understand it
contains no preseription. It allows to the Commission authority to
develop appropriate rules and in developing any rules as T indicated
earlier, we do this by noticing a ‘proposed rule so that we can get the
comments from all persons concerned before we adopt a rule. It would-
be pretty much the same practice that we have engaged in under the
proxy rules and, therefore, I do not see any problem that is raised
by the American Home Products Co. that can’t be adequately dealt
with administratively.
Mr. Warkins. Mr. Chairman.
Mr. Moss. Mr. Watkins.
Mr. Warkins. Mr. Cohen, if you have any information why don’t
you file that with the committee here and make it part of the record.
Mr. Comrx. I don’t have the information. I just heard about this,
Mr. Watkins.
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Mr. Warkins. Let’s don’t put in anything that we heard about. Let’s
make it part of the record.

Mr. Couen. I don’t have any document.

Mr. Moss. A copy has been directed to me from American Home
Products Corp. If there is no objection the telegram will be included
in the record at this point.

Mr. Warkins. No objection.

Mr. Moss. With no objection the telegram is made a part of the
record.

(The telegram referred to follows:)

['Telegram]

AMERICAN HoMmE Propucts CORP.,
) New York, N.Y., June 28, 1968.
Hon. JouN E, Moss,
R urn House Office Building,
Washington, D.C.: :

Understand Subcommittee on Commerce and Finance has scheduled hea
on H.R. 14475, S. 510 and companion bills for Monday, July 1. As major
corporation, find provisions which would require us to give advance disclosure
of number of shares to pe purchased:and price to be paid therefore are totally
unreasonable. They would have effect to setting a floor on market price ¢
therefore would compel guaranteed market price fixing.

This seems contradictory of alleged antimanipulation purposes of legislation.
Request you consider exempting from purview of proposed subsection issuer’s
purchase of own securities which do not in any 1 year exceed 2 percent of its
then outstanding shares of class involved. Such provision already in subsections
13(d) and 13(f) of 8. 510 and would remove our objections to propo ed sub-
section 18(e) if such exemption incorporated therein. If this not possible,
respectfully request opportunity on reasonable notice to testify or file statement
opposing this legislation.

GILBERT S. MCINERNY,
Vice President and General Counsel, American Home Products Corp.

Mr. Warkins. Mr. Chairman, I yield to Mr. Keith, if T have any
time left.

Mr. Kerraa. Mr. Chairman.

Mr. Moss. I will see that you have the time.

Mr. Warkins. Thank you.

Mr. Kerra. Are there other witnesses that are going to appear and
comment critically on the proposal that might speak to the point that
is made by American Home Products Co.?

Mr. Moss. None requested ‘to appear.

Mr. Kerra. I understood that Johnson & Johnson did not request

.to testify but just to put the information in the record.

Mr. Warkins. If the gentleman will yield, Johnson & Johnson were
unable to be here and asked that their statement be filed.

Mr. Couex. If I may interpolate here, with the chairman’s permis-
sion, we have not been aware of any opposition to the bill except from
a couple of professors and I was not altogether sure whether opposition
‘was the right word to describe their position. I think the bill has been
supported by all segments of the securities business and representatives
of industry generally. This point that was raised I thought I might
advert to because I had heard about it. It may also be in the Johnson
& Johnson letter. I think Phil Loomis can speak to it and give
provision of the bill.
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Mr, Loomss. I think both American Home Products and Johnson
& Johnson are under the impression that the bill would require cor-
porations to give advance public notice if they were going to purchase
shares, stating how much, and what price. The bill does not so provide.

Mr, Kerra. It is a very short telegram, and perhaps you could speak
more to the point if I read it, if I may, Mr. Chairman.

Mr. Moss. You certainly may.

Mr. Kerra. Thisis from American Home Produc

(The text of the telegram read by Mr. Keith appears on p. 36.)

Mr. Kerra. Would you comment to the points they make?

Mr. Conex. I think that was essentially what I heard. First, I should
point out that that telegram is addressed to only one subsection in the
bill.

No. 2, they want exemption for purchases by the company for
up to 2 percent.

Now, I'have thisto say.

One, the bill does not, require the information which they seem to
suggest is required by the bill. The bill merely authorizes the Con
mission to adopt appropriate rules to deal with a number of problems,
and that is one of them, to the extent that the Commission considered
it appropriate.

That is the No. 1 item. Maybe it is inappropriate for me to deal with
the merits of some such suggestions which may be the subject of rule-
making. Nevertheless, I think experience has shown that, with respect
to some companies where the floating supply of securities is rather
limited, the purchase of stock even up ) to 2 percent may have manipu-
lative effects if as suggested in the telegram, with which apparently
the writer agrees, the bill is designed to be antimanipulative. I think
Mzr. Loomis has something to add to that.

Mr. Loowts. The bill does not require advance notice of the price
and incidentally the Continental Insurance Co. which is perhaps the
largest casualty company in the United States has been engaged in
pur rch sing its own shares over the last couple of years.

The New. York Department of Insurance requires that they furnish
a notice of their intentions. This has been done in each of the last 2
years and there has been no manipulative consequence.

Mr. Couen. In fact, under the Investment Comp‘mv Act with which
you gentlemen ar famllmr, adopted in 1940, there is a specific requ
ment which relates to closed end compqmes essentially that at least
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6 months before the company proposes to engage in these activities, I
think it is 6 months, there be some notice to shareholders. This has
never been viewed as manipulative. Actually, these are designed to
be antimanipulative because of the exposure to daylight of the inten-
tions of various parties.

Mr. Kerra. Would you tell me if there is any significance to the use
of the treasury stock in attaining these objectives?

Mr. ConmeN. No. I don’t think the bill deals with treasury stock as
such because the bill requires information with respect to the purchase
of stock, outstanding stock. Stock held in the treasury I am not sure is
affected by this bill or by any rules conceivably at the moment that
the Commission might adopt under this particular section.

But I think your question is significant in the light of the point I
made earlier that there are many companies that do hold a substantial
amount of the outstanding shares in the treasury and in addition other
people hold the shares so that the market is very thin. In such situations
the acquisition of 1 percent, not talking in terms of a year, but the
acquisition of a concentrated block of stock of 1 to 2 percent within
a narrow period of time could have an effect.

I don’t think anyone could predict without the context whether or
not it is manipulative or nonmanipulative, but I want to emphasize
that there is nothing in the bill that requires that disclosure in the case
cited by the person that sent that telegram.

Mr. Kerra. Iam not certain that I see the problem in the same w
you do. I am completely unfamiliar with it except for this morning’s
discussion, but I would think that a company like American Home
Products in the business of picking up smaller companies. to increase
their capability of serving the public with a larger inventory for the
salesman to sell might be using their treasury stock to pick up smaller
companies. -

Mr. Congn. That is true. That happens. Mr. Keith, as a matter of
fact, but there is nothing in the bill here which affects that one way or
another. It would be subject to the same requirements.

For example, if it was a stock for stock exchange, the issuance of
treasury stock or newly issued stock would be subject to the
registration and prospectus requirements of the Securities Act so that
I don’t see that anything in the bill affects that situation one way or
another unless there is some aspect of it concerning which I cannot
now address myself.

Mr. Loomis. Except if, as the House bill provides, such transaction
is subject to the bill. Then solicitations by anyone for or against ac-

ance of such a treasury stock offering could not be false, mislead-

g or deceptive.

Mr. Comen. I guess I overstated the situation.

I think I understand the point now. Forgive me. It is not uncommon
and the bill is directed to that. It was just the status of treasury stock
on which I said the bill had no effect, but, quite often, we find com-
panies faced with a takeover bid, or a worry that one was coming
along, will attempt to buy up such available stock as they think may
put them in a more strategic position with regard to any person who
1s engaged in a takeover.
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Sometimes they will buy it directly and it becomes treasury stock,
but that is just the legal status of it. Frequently the stock is put in the
name of another entity so that the stock can be voted because in almost
all States a company is prohibited from voting its treasury stock and
this, too, is the subject of litigation from time to time.

Sometimes the stock is bought in friendly hands. It is the acquisition
of the stock and its use in the contest that is dealt with in the bill, but
its particular status, once the company acquires it, I think, is unim-
portant here.

Mr. Kerra. How much notice was given with reference to these
hearings, Mr. Chairman, to the industry as such ?

Mr. Moss. I think that they have been anticipating the hearings
for some time, and specifically this was probably sent out Wednesday
or Thursday.

Mr. Kerra. Late last week. Apparently Johnson & Johnson is a
Washington-based firm and should have expertise in this area. I
wondered.

Mr. Warkins. Would the gentleman yield ¢

Mr. Kerra. I yield.

Mr. Warkins. I can say to you, Mr. Keith, that I think and agree
with our chairman that they expected hearings on this bill, and to
pass on the information that I have had from Johnson & Johnson
and also with the permission of the chairman, I would like to add the
name of Wyeth Laboratories in concurring, the information that I

ived from Mr. Elias as the vice president of the Wyeth Labora-
tories was that he concurs in the thinking of Johnson & Johnson’s
statement filed by counsel, Mr. Arthur S. Lane.

I would say that not in defense of anyone that they did anticipate
hearings, but this was rather put to surprise.

I would perhaps concur with our chairman that we are drawing
to the end, and if this is an important matter, perhaps it should be
acted upon with more expediency than we intended. I don’t like to
protect John Moss. :

Mr. Kerra. I would just like to ask if there is anybody here from
Johnson & Johnson, American Home Products, or Wyeth Inter-
national.

Mr. CougN. There must be some coincidence. All three companies
sell drug products. Maybe they are thinking of another committee
or some other subject.

Mr. Kerra. I don’t think so.

Mr. Conen. Iam kidding.

Mr. Warkins. I think they are very much interested from the in-
formation I received.

Mr. Comen. Seriously, Mr. Keith, in order to put your mind at
rest, this matter has been the subject of discussion with the industry.
I have discussed it with them—in fact, with most of industry—and
I am talking about the securities industry, as well as industry gen-
erally, have felt that in this area this legislation is not only desirable,
but it is essential and the sooner the better, and they have been aware
of it for at least 3 or 4 years.

Mr. Kerra. I concur in your objectives, but if we can uncover a
flaw
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Mr. CoreN. But there is none here because there is no requirement
of the statute that deals with this problem.

Mr. Kerra. Iam glad that in your view there isno flaw.

Mr. Corex. I will cite you the section.

Mr. Kerra. Never mind.

Mr. Warkins. Would the gentleman yield, because I judge you
have the floor,

Mr. Cohen, that is a broad statement that there is no objection. I
assure you that T shall have an amendment in the marking-up time
of this bill to offer to the committee. I don’t think you should speak
for everybody. You speak for the SEC, and that is it. It you haven’t
talked to these other people, how can you express their views?

Mr. Conen. With all due resy Ir. Watkins.

Mr. Warkins. How can you express the views of Johnson & John-
son or Wyeth Laboratories, if you haven’t consulted with them ¢

Counen. May I finish, Mr. Watkins?

Mr. WaTkins. Yes

Mr. Conrn. I haven’t consulted with each company separately, but
I have spoken to the American Society of Corporate Secretaries and

various other industry groups on this Qub](’(‘t and the only thing that
I have heard is in manv cases that this bill is long overdue and Rh(mld
be adopted as promptly as possible.

Now as to a specific point of it, I can see that there may be differ-
ences of opinion, and undoub‘redlv there are some. I was mﬂy trying
to tell Mr. Kelth something I am sure he already knew anyway, tha‘r
this has been exposed very widely to all industry and indeed 'this is
not a Commission bill. This bill’ was suggested to the Congress by
industry.

Mr. Warkins. We are not denying that. No one has to cover for
Mr. Moss, but I said that I knew that they were aware that there were
going to be hearings, but it came quickly, and T can understand why
the chairman perhape 1s pressing it now.

But don’t speak for these other people if you haven’t talked to them
because I shall offer an amendment to the committee in behalf of
Wyeth and Johnson & Johnson.

Mr. Comen. Mr. Chairman, do you have anything further you wish
to ask me?

Tr. Moss. Mr. Stuckey.

Mr. Struckey. Mr. Chairman, how are you today?

Mr. CouEex. Fine, thank you.

Mr. Stuckey. It is always good to have you before the committee.

T have two minor questions. Don’t you have to disclose now if you
have over 10 percent of the control of the stock ?

Mr. Conen. Yes, you do.

Mr. Stuckey. That is what I thought.

Mr. Conrn. If you have over 10 percent.

Mr. Stuckey. Could a person go out and under a street name pur-

ase 9 percent and

The statute requires the disclosure of beneficial owner-
ship. There have been a few situations, not many, in our knowledge
where that has not been disclosed, but we have been able, T thmk
generally speaking, to catch up with them and require disclosure.
The requirement is beneficial ownership and therefore holding the
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shares in street name or any other nominee name is not any basis for
exclusion from or exemption from the statute.

Mr. Stuckey. But your interpretation would revolve around the
term of what was beneficial ?

Mr. Couen. Yes, sir.

Mr. Stuckey. So that a person could actually under a street name
purchase 9 percent and go to another firm and purchase 9 percent ?

Mr. Comnn. Under the present law he could, yes.

Mr. Stuckey. Isthat needed to be clarified in this bill?

Mr. Conen. Up to 10 percent the present law doesn’t require any-
thing, but if he goes beyond 10 percent under the present law, he
would be required to file a report with the Commission that he now
owns more than 10 percent of the stock. _

Mr. Stuckey. But a person could get around it through this method,
right ?

Mr. Conex. No, because beneficial ownership is the test. He might
try to get around it, and that would be a violation of law, but the
legal requirement is beneficial ownership.

Mr. Stuckey. So it revolves around that ?

Mr. Comen. Yes, sir.

Mr. Struckry. Secondly, would there be any strong objections from
the Commission as to the size of the corporation that this would
apply to because I could see where this could be some type of handicap
to a small firm.

Mr. Conen. I think that perhaps when you are dealing with small
firms, they might need more protection, talking about the shareholders,
than a large firm because they don’t have the financial or other resources
to deal with some of the big fellows that come along and try to gobble
up some of the smaller firms,

So that, if you had to make a judgment, it seems to me that you need
the protection more there than with the big firms that have all the
sophisticated counsel and finance that are necessary in this form of

My position is that all shareholders, whether in small or large or
medium-sized companies, need this protection.

Mr. Stuckey. Soyou all would have objections?

Mr. Couen. Yes, sir. :

Mr. Loomis. Could I add that this bill applies only to shares which
are registered under the Exchange Act so that the really small com-
Ppanies are not subject to it.

Mr. Conen. These are companies with a public interest. That is made
clear in the statute.

Mr. Sruckey. One final question: Do you think that 5 days is
sufficient time ?

Mr. Comrn. Well, actually I said earlier, Mr. Stuckey, that under
our proxy rules which have evolved over a considerable period of
time and with the assistance of industry and the bar associations and
such, we now have a requirement that material be filed with the Com-
mission 10 days before it is to be released, but we also provide that
that period can be shortened by the Commission and we frequently
do where that seems to be important and particularly in proxy contests
we frequently will clear material filed in the morning within 2 hours
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after it is filed so that no one can get an advantage because of the fact
that some of our people may not be moving as rapidly as possible.

Mr. Stuckey. 1 am not talking about the time necessary for the
Commission. I am talking about the public at large.

Mr. Comex. Oh, the public, no, there is nothing in the statute which
limits the public examination of the situation to 5 days.

Mr. Stockey. 1 am saying: Do you think 5 days is sufficient time
for them to be completely aware and in a sense educated as to what is
involved in one company making a tender to another ?

Mr. Conrn. Based on‘experience in the past couple of years I would
say no, Mr. Stuckey.

Mr. Stuckey. This has been my concern, that the 5 days seems rather
short. .

Mr. Conrn. We have seen situations and in fact I testified in the
Senate about one particular smaller company that was involved in
five takeovers coming along at different periods, and the shareholders
didn’t have the information and 5 days would have made it impossible.

Mr. Stuckey. For the protection of the public, if we are going
to get a bill through similar to the one that we have before us,
would not the Commission favor, say, instead of 5 days, to say 5
trading days or 10 days?

Mr. Couen. There is no such provision in the bill.

Mr. Stuckey. I know that. That is the reason I am asking the
question. Would this not be more beneficial to the public at large to
have more time?

Mr. Loomis. There is no limitation in the bill of the time to 5 days
for the public to consider the tender offer. In our view they do need
more than the 10-day provision that is in the Senate bill.

Mr. Stuckry. That is what I am saying.

Mr. Conex. Ihave to explain about that. That 10-day provision that
is in the Senate bill relates to revocation of deposits pursuant to tend-
ers, pro rata arrangements and similar matters. As I testified in the
Senate, we objected to that provision because we did not think that it
was protective of the investor. It might be protective of one of the
parties but, after all, our interest here is the investor. We are not trying
to seek to help one or the other parties to the contest.

I am sorry I didn’t understand the purport of your question earlier.
‘We would be against any such limitation.

Mr. Stuckey. No further questions.

Thank you, Mr. Chairman.

Mr. Moss. Arethere any further questions?

If not, gentlemen, I want to thank you for your appearance here this
morning.

Our next witness will be Mr. Donald L. Calvin, vice president of
the New York Stock Exchange. FHe will be accompanied by Mr. Phillip
West, vice president and director of the department of stock list.
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STATEMENT OF DONALD L. CALVIN, VICE PRESIDENT, NEW YORK
STOCK - EXCHANGE; ACCOMPANIED BY PHILLIP WEST, VICE
PRESIDENT AND DIRECTOR, DEPARTMENT OF STOCK LIST

Mr. CarviN. Thank you, Mr. Chairman.

We at the New York:Stock Exchange appreciate the opportunity
to appear here this morning. What I plan to do, with your permission,
is to read a brief, prepared statement and then answer any questions
you might have. We also would be willing to attempt to answer any
questions that you have as we go through the prepared statement.

I might take a moment and introduce Mr. Phillip West, a vice
lpresident of the exchange and the director of its department of stock

ist.

His function among other things, is to supervise and to administer
the policies of the New York Stock Exchange relating to the activities
of companies whose shares are listed on the exchange. He has great
familiarity with this area.

I would also say, before I get into the statement, that we agree with
Chairman Cohen in what he said this morning. There is a. great need
for this legislation, and the New York Stock Exchange and other
organizations in the securities industry have supported the objectives
of this legislation. I am sorry that more of them aren’t here this morn-
ing, but I would mention that in the Senate hearings the New York
Stock Exchange was joined in supporting the legislation by the Amer-
ican Stock Exchange, the Investment Bankers Association of America,
and the National Association of Securities Dealers, Inc.

The problem that we have is basically with two provisions in the
House bill. I will now begin reading our statement.

The exchange supports S. 510 but opposes H.R. 14475, because it
contains provisions which would be disruptive to market practices
which have been demonstrated to be in the public interest.

In our view, the primary objectives to be accomplished by this legis-
lation areto provide full and fair disclosure to shareholders—

(1) In connection with cash tender offers or through open
market or privately negotiated purchases; and
(2) When a corporation repurchases its own equity securities.

The exchange has followed the development of this legislation since
the first bill in this area was introduced by Senator Harrison Wil-
liams, in the last session of the 89th Congress. We have supported the
objectives of these bills from the outset. A number of suggestions that
we made as to specific provisions of S. 510, in the extensive hearings be-
fore the Senate Banking and Currency Committee in March 1967, are
now incorporated in S. 510 as passed by the Senate.

The New York Stock Exchange has had policies regarding tender
offers for almost, 14 years. Because of the absence of any Federal legis-

ation, the exchange has been the only regulatory authority active
n this area. A number of witnesses at the Senate committee hearings
estified and endorsed the exchange procedures.

Our analysis of H.R. 14475 is that it is basically the same as S. 510

s prior to amendments by the Senate Banking and Currency
mmittee.
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Parenthetically, I would say, after reading this sentence again, it is
not totally accurate. There were changes made in H.R. 14475 that par-
alleled many of the changes that were made in S. 510, as amended. We
are really talking about the two provisions that we will get to in a
minute. :

These amendments were adopted after hearings on the bill in March
1967. The amendments removed features which the hearings showed
to be highly objectionable.

The two major differences between the two bills are: one, the timing
of the filing with the SEC; and two, the period for pro rata accept-
ance of tender offers.

1. Timing of filing with the SEC

Both bills require that a statement disclosing pertinent information
be filed with the SEC, an objective with which the exchange agrees.
S. 510 requires that the statement be on file with the SEC at the time
the tender offer is announced to the public. H.R. 14475 would require
the filing on a confidential basis with the SEC 5 days prior to public
announcement.

Some background on how tender offers are conducted is important
to explain the problems created by the 5-day advance filing require-
ment. Tender offers are invitations to shareholders to sell all or part of
their shares at a price which is usually substantially above current
market levels. Corporate management 1s bypassed, and shareholders
are asked directly to sell their shares to the offeror.

The course of a typical tender offer is somewhat as follows:

(1) The offeror makes a public announcement that it is willing
to purchase a specified number of a company’s shares at a price above
the current market.

(2) The offer is open for a specific period, usually 10 days or more.

(3) The offer usually requires that the shares must be irrevocably
deposited by the specific expiration date.

(4) The offeror is not obligated to purchase any shares, if the num-
ber sought is not received.

(5) If more shares are received, the offeror need not purchase the
eXCess.

(6) Some offers provide that the period may be extended. If so,
the shares previously tendered are still irrevocably deposited.

Obviously, a company intending to make a tender offer strives
to keep its plan secret. If word of the impending offer becomes publie,
the price of the stock will rise toward the expected tender price. Thus,
the primary inducement to stockholders—an offer to purchase their
shares at an attractive price above the market—is lost, and the offeror
may be forced to abandon its plans or to raise the offer to a still higher
price. The cost of an offer to purchase hundreds of thousands of shares
might prove prohibitive if the price had to be increased only a few
dollars per share. ‘

A legislative requirement that increases the chance of premature;
disclosure of an impending offer can only serve to discourage the use
of tender offers. These offers may be of great benefit both to the share
holders whose stock is being sought; and these of the company makin,
the offer.

To insure secrecy and avoid leaks and rumors, and because
relationship between the tender price and the market price is
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critical, tender offers are normally made to shareholders immediately
after a decision to make the offer is reached and a price has been-de-
termined. In spite of all precautions, there. have been cases where
tender offérs have been preceded by leaks ‘and: rumors, which:caused
abnormal market: problems. We believe the 5-day prefiling require-
ment will lead to the premature disclosure of impending tender offers
and, therefore, result in market disruptions. We base our opinion
on our experience with tender offers and our related. market
surveillance. _

\ 1 would add, at this point that, if the committee would like, at the
* conclusion of this statement, Mr, West can recite some examples of
where market disruptions have occurred in comparable situations.

Let us examine some practical problems which would result from
this 5-day advance filing requirement. Suppose a company listed on
our exchange wishes to acquire 10 percent or more of another listed
company’s stock by a tender offer. Its board of diréctors must au-
thorize the filing of the advance statement with the SEC.

Presently, under the disclosure policy of ‘the exchange; the coms-
pany should make a public announcement of its intention ias soon
as the board of directors has acted. In: order to maintain:a market
fair to all investors, the exchange can then temporarily: halt trading
in the stocks concerned, pending a public announcement, of the offer;
1f, however, the prefiling requirement in the House bill is enacted
a company would be prohibited from providing this information to
the public, since to do so prior to the expiration of the 5-day period
would be a violation of the Securities Exchange Act of 1934.

Since the advance statement must be held in confidence by the SEC,
the Commission would paradoxically prohibit a public: announce-
ment informing shareholders that within a few days there may be
an offer to purchase their shares at a price in excess of the current
market. This would  work to'the disadvantage of investors. [

For example, a small shareholder anywhere in the country - may
decide to sell 100 shares of his stock on the fourth d fter a state-
ment is filed with the SEC. The next day the tender offer is announced
at a price of $7 a share aboveé where this small inv sold his stock.
His shares were sold for $700 less than he would Have received asa
result of the offer. Thus, because of the prefiling requirement, the
shareholder: is prevented: for 5-days from learning of the desire’ of
atiother to buy his stock at a premiuwm. i
~In some sifuations; insiders having the benefit of advance informas
tion during the 5-day period could take advantage of shareholders
who-sell: their ‘shares unaware of the impending offer. <« « =i

'No matter how diligent a company may be, it cannot:guarantee
that news of its approaching offer will be held: it confidence for 5-da
We eannot escape:ithe: fact that people tal )
innocent. Nonetheless, purchases by pe

erider offer might drive the price of the stock up to the tender price.
'his could have the effect of:foreing the:abandonment of a’tender
fler which would have been ‘beneficial to-shareholders.:

During these 5 days, market activity would bet ing ‘place while

o SEC was reviewing the information statement.: The SEC: could

elerate its review. Nevertheless, it would have to.accelerate in every
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case to avoid the basic unfairness to shareholders. Therefore, the only
fair approach from an investor’s standpoint is immediate disclosure
as is required in iS. 510. Otherwise, the public’s receipt of important
information would be delayed to its detriment and legitmate market
offers would be unduly impeded. And both results would be in direct
conflict with the stated objectives of the bill.

Trading is normally halted in a stock where there are rumors
linked to a tender offer. If the 5-day provision in the House bill
became the law, the exchange might be forced to halt trading in the
stock for the period during which the SEC was conducting its con-
fidential review of tthe information statement.

The exchange would be in the anomalous position of having to halt
trading due to market disruptions occasioned in large part by the
operation of a law designed to provide full disclosure to investors.
Thus a law and the enforcing agency could operate contrary to the
best interests of shareholders.

The prefiling proposal might also provide an opportunity for
market manipulations. An information statement might be filed solely
to provide the basis for rumors of an impending offer for a company,
without any intention of making the offer. The price manipulation
could then take place, and it would be difficult, if not impossible, to
prove that such manipulation was intended.

For these reasons, the exchange endorses section 2 of S. 510, which
provides that an information statement containing the provisions now
itemized in both bills be filed with the SEC at the time a tender. offer
is publicly announced.

Further, S. 510 permits a shareholder to withdraw any shares
he has tendered within 7 days after commencement of an offer. Thus,
the bill gives a shareholder 7 days in which to become familiar with
the information in the statement, or to be informed of any SEC action
which might convince him to withdraw his shares.

I would like to speak to that provision for a moment, if I may, Mr.
Chairman. That provision of the bill, as we understand it, provides
that if T tender my shares in response to an offer, and then some de-
velopment occurs, or I have a change of heart, or some greater dis-
closure is made, I may still withdraw those shares during the 7-day

eriod. '
P In other words, I am not committed during that period of time.

We think this is an important safety valve that is in both bills. And
it is particularly important if you adopt the S. 510 approach, and have
immediate disclosure, because it still gives shareholders tendering their
shares 7 days.to decide whether they want to make this an irrevocable
act on their part.

It also gives the SEC time to examine these statements and, if
additional disclosure is required, they can have this disseminated and
shareholders can act in response to that. !

Mr. Stuckey. May I aska question, Mr. Chairman ?

Mr. Moss. You certainly may, Mr. Stuckey. i

Mr. Stuckry. Let us say that Company A makes a tender offer &
Company B, at $10 above the market price, and they can put their sto
up and take it out. within the 7 days, right?

Mr. CaLviN. Yes.
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Mr. Stuckny. All right. What if Company C comes in and makes
an offer to Company B, knowing that within the 7 days they can take
it out at $11 a share, and a lot of this is happening now. Actually you
could encourage bidding among companies trying to take over Com-
pany B. ,

11317 this T think you are getting yourself into a lot of trouble because
we have a problem with it now.

Mr. Carvin. I think it is written into the bills now that if there is
a subsequent offer, the 7-day provision begins to run again. I think
that is the way the bill isdrafted now.

Mr. StuckEy. Say that one more time.

Mr. CaLvin. In other words, if there is a subsequent offer at a higher
price, then the 7-day provision, the right of withdrawal during the 7
days, runs again. They are not committed after the expiration of the
first 7 days. This is, in effect, a new offer.

Mr. Sruckey. I know, but I am saying that this is what you are en-
couraging, and I think this is something we ought to get away from.

Mr. CaLvin. What we are interested in here is that shareholders have
ample time to make an informed decision. That is the reason for the
7 days.

Mr. Stuckey. I am for the same thing, but I am still saying, let’s
say that the person has 5 or 6 or 7 or 10 days to know of the offer and
you will never stop the rumors. In fact, it 1s probably better that you
can’t, but let’s say a person does have notice of an offer. He puts his
stock up, and another company says, “Look, for $1 more we can take
it away from him.”

So that really you are encouraging this because they know that
\\}thin that 10 days they can pull out their stock and take the higher
offer.

Mr. CaLvin. That is true.

Mr. Moss. Does Mr. West want to comment ?

Mr, West. We think competition is the life of trade, and if they want
to increase it, let them do it. It is a healthy thing.

Mr. CaLvin. We did object to one thing on the Senate side. It was a
proposal that the tender be revocable during the whole period of the
offer. In other words, if it was made to run for 60 days, any shares
deposited could be withdrawn during that whole period.

We objected to that because it would lead to the point I think you
are making, total uncertainty and no commitment at all. We thought
the 7-day requirement was a realistic one and a reasonable period of
time for people to become informed.

Mr. Stuckey. Would it be in order to ask the Chairman of the SEC
to comment on some of this at thistime? ;

Mr. Moss. Without objection.

Mr. Kerra. Ihave noobjection. -

Mr. Warkins. T have no objection. . .

Mr. Moss. Mr. Cohen, would you respond to this?

FURTHER S‘TA‘T‘EMENT OF HON. MANUEL F. COHEN

Mr. Conen. I would be glad to. ‘
We think that competition is the life of trade, too. We don’t always
bd that statement coming from the industry,but I have to admit that

believe in that very, very firmly.
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In this par ticular situation ‘we are troubled with the Senate bill for
the following reason. We had urged that the déposit be revocable, as
Mr. Calvin 1ndlcfmted for a substantial period of time, for a numbe
reasons, including those Mr. Stuckey pointed out. This goes to-another
point, and I will deal with it, if you wish.,

The rumors with regard fo the possi ilities be¢ome rife long before
anything happens and there are situations ‘where people, knowing
that negotiations are going on between two parties, will Tun in with a
bid in the hope that, under this bill, for example, if the 7 days expire,
they have an automatic profit because when the other fellow comes in
they pick up the shares deposited even though the other fellow is
offering twice as much. It'doesn’t even require going to the bank to
make a profit. That has happened

That is why we felt that 1t ‘ought to be open because the shmrehol der
is the fellow who is caught. That is why we think the 10-day period
also compels people to rush and deposit before they have the benefit
of information with regard to competing offers..

The history in this area has been that there have been competing
offers and it is more so all the time. On this problem about rumors,
as I indicated earlier, many offers are made by stock for stmk ex-
changes, which are subject to registration under the Secu ,

They have to file & reoqsstratlon statement at least 20 day
becomes effective. The price is usually determined the day before ef-
fectiveriess in the ordinary offering.

I-think Mr. Stuckey is right. The sooner thele is information about
a prospective offer, the better, but, that doesn’t mean that they couldn’t
submit’ the 1nformat10n to us ahiead of time even without the price
as they do in registration and proxy statements today and in many
other areas of the Commission’s work.

We have enough flexibility to allow them to come in at the/very last
second with the price. We have:permitted them to put the.price in the
material after they file it with us. T don’t see any problem here. But
we are seriously concerned that these things would work to the dis-
advantageof the investor rather than to his advant age.

I must say that T 'am sure my eolleagues on both sides of me (Mr.
Calvin and Mr. West of the New York Stock Exchange) believe just
as firmly and sincerely that the 10-day limitation is'in the best in-
terests of the shareholders. T don’t think they have any other motive.
There 1s°just a’ difference in our experience and attltude toward what
is mt fact possibly in ‘thie best interests of the investor.

Mr. Stuckey. This algso could work a dlqadv‘m’taoe to the corpor a-
tion makirg the: tender !

Mr. Couen. That is exactly rlght Thls is exaetlv why we' want
to keep this bill completely free of any ‘influence by the Government
or otherwise or by action of the Congress soithat the forees in- conten-
tion can have full play, Anybody who feels he would like to make an
offer can do so with' full information and the shareholdeér will have a
fair opportumty to. conmder them all and to arrive at an informed
decision.- :

As it is right norw, and as it may be under this bill in this respect, th
poor shareholder may become 3 pawn. That is'what we are worrie
about; T am sorry.: :

My, Srooxsy. Thank you, sir!’
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- Mr.:Moss. 'Thankyou; Mp, Cohen. Lo

Mr. CanviN. May I malke one very brief comment ¢

Mr. Moss. Certainly.

Mr. CaLvin. We agree with Cllalrmllan Cohen, obvmu%ly, that there
is a need for the legislation. We have an honest disagreement as to
approach. In our expel‘lence~and Phil West has been with the New
York Stock Exchange for 40-some years, and has been head of the. De-
partment;of Stock List and active 1n this area for most.of that time—
you have to have immediate disclosure, This is basic. This is a cardinal
principle of the New York:Stock Exhcange. Even though the price
was not’filled in-in the information statement, if the word got out
that it had been filed, everyone knows it is going to be at a higher price
than the current m(u] Thether it is $9 more or $5 more.is not going
to be that important. They know it is going to be more.

What we want and what we are interested in is in the c§enfxte bl]l
It is in accord with our basic disclosure philosophy.

With that, I will continue with the statement.

Mr. Conen. Mr. Chairman, may I interrupt?

Mr. Moss. - If there is no objection.

Mr. Comen. If it is merely disclosing that they have filed some-
thing with the Commission, we would cert‘nnl) have no objection to
that.

Mr. CaLvin. But that isn’t the problem. I say that it isn’t sufficient to
disclose the filing. You will know that these people cannot act in re-
sponse to the offer. They know that it is going to be at a price higher
than the current market price. The only thing to do is make the offer
immediately, and file with the SEC at that time.

That is our disagreement. I think it is obvious to the committee.

If I may goon, Mr. Chairman.

Mr. Moss. Celt‘unly you may.

STATEMENT OF DONALD L. CALV‘IN—-—Resumed'

Mr. Carvin. In addition, all statements filed with the SEC would
be subject: to current provisions of State and Federal securities laws,
which would protect those shareholders whose shares are being solic-
ited by a tender offer from fraudulent and deceptive practices. These *
penalties should, in our opinion, normally be sufficient to insure that
the information statements filed with the SEC will be accurate and
oompleste in the first instance.

. Period 707" pro rata acceptance of tender offers
Another of the exchange’s suggestions to the Senate Banking and
Currency Committee was that the period during which an offeror was
required to prorate his acceptance should be limited to 10 days. This
‘equlrement was adopted and is now incorporated in S. 510, H.R.
{4475, however, requires that the offeror must purchase on a pro
hta basis for the full period of the offer. I would add, in the in-
rests of full disclosure, it does give the Commission rulemaking
thority, as pointed out this morning. We urge the suboommlttee to
pt the limitation embodied in section 2 of S. 510 requiring pro rata
ptance of shares offered for the first 10 days of the offer perlod
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Some pro rata period is essential to permit shareholders. to consider
the offer and still have time to-tender-their shares.

A lengthy pro rata period works to the disadvantage of both the
offeror and the tendering shareholder. The offeror cannot determine
the percentage of shares which will be accepted. The tendering share-
holder’s entire holdings may be “locked in” for months only to have a
major portion returned at the end of the pro rata period.

In othér words, there is no certainty for either side. Our argument is
that yotu have to cut it off at some point in time. :

We believe that a combination of a 10-day pro rata period, followed
by a first-come first-served period, is fair to all concerned. This has
been the policy of the exchange which has stood the test of time in
practical use. g e

Under this method, the original offer provides that if the number of
shares tendered during the 10-day pro rata period is fewer than the
number sought, shares will be purchased thereafter in the order in
which they are received. ! SRR

Market disruptions would also be more likely under a requirement
that all tender offers must be made on a pro rata basis for the entire

eriod. i ‘
y Had there been such a requirement in the past, it ' would have in-
creased both the length of tender offers and the time in which large
blocks of stock would have been tied up. Withdrawing a sizable amount
of a company’s outstanding securities from the market for an extended
period can drastically reduce:the supply of stock available for trading.
A limited supply of stock can produce abnormal price fluctuations.

‘We believe that the minimum 10-day pro rata procedure, as provided
in S. 510, is fair to all concerned, while the unlimited pro rata period
in H.R. 14475 will work to the detriment of'the investing public.

In conclusion, the exchange supports S. 510 but opposes H.R.. 14475.

Again for these two basic reasons: Accordingly we suggest that the
committee report out S. 510. '

Thank you, Mr. Chairman.

Mr. Moss. Mr. Keith.

Mr. Kurra. Suppose that we go along with H.R. 14475. Would you
rather have no bill than H.R. 14475%

" Mr. CaLvin. May I give you my opinion first. That is a tough ques-
tion because there is a need for legislation in this area. I would say,
however, that we feel that the 5-day advance filing period is going to
be very, very disruptive to the maintenance of a fair and orderly mar-
ket. For that reason, we would rather have no bill at this time, and then
try to get a bill that we think is workable. S. 510 provides for'the 10-day
pro rata period that we think is a workable procedure and that we have
had for years. We think everyone agrees that it should not be pro rata
for the whole period of the offering. The SEC does have rulemaking
authority in the provision in H.R. 14475, but we think that some degreq
of certainty would be more desirable, like the S. 510 provision. But ou,
problem with H.R. 14475 is basically the 5 days’ advance filing wit
the SEC. '

Mr. Kerra. So that in the absence of compromise you would set
if you got-one of your two objectives.

Mr. Wesr. I think so.

Mr. Kerra. Particularly if you get the 5-day provision.




Myr. Carvin. Yes. :

Mr. Kerra. Now, Mr. Cohen. : :

Mr: Courn. I testified this morning that although we think that is
wrong the legislation is important and, if this committee decided in
its wisdom to adopt S. 510, we would do our darndest to make it work.
Therefore, ‘we would not interpose any objection. But I do want to
point to one thing that I think was probably not intended, which is
an inconsistency. Mr. Calvin suggested that having this pro rata. situa-
tion for a longer period of time can have an effect on the market be-
cause stock would be locked up so to speak. I think those are the words.

Well, if a'tender can be revocable at all times it is not locked up and
if the market price adjusts, as it does, the shareholder will have a
choice whether or not he wants to wait until the end of the tender
period or sell, whereas with the provision that after 10 days you are
locked up theré is no question about it that the offeror can keep that
stock locked up and not available to the market for as long as his un-
derlying provision permits him to.

In other words, he says, “I will make an offer for 80 or 60 days with
the right to extend it,” and he could look it up for months.

Mr. Stuckey. Would the gentleman yield.

Mr. Kerra. Certainly.

Mr. Stuckry. While I think your responsibility goes to protect the
investor I think you are really putting a heck of a hardship on a cor-
poration under the assumption of even 20 or 30 days.

" Mr. Conen. Not on the corporation. The problem would be on the
offeror if'there is one. v

Mr. Sruckey. However, you want to put it. If he makes a tender
and does not have some cutoff point then he does not know whether he
has the stock to go ahead with it or not and it puts him in a bad situa-
tion and you are talking about some price fluctuations. In fact, I would
love for someone to make an offer every 30 days for our corporation
with no intention of purchasing it because I can assure you I would
benefit from it or know how to.

Mr. Conen. I suppose the fellow who did it for that purpose would
probably wind up in some jail.

Mr. Stuckey. What I am saying is we are leaving this open for this
to happen.

Mr. Conen. No, sir. I don’t quite agree. As I indicated earlier, and
this deals with both points, and I want to repeat what I said earlier,
many more offers are made by stock for stock exchanges which re-
quire the filing of a registration statement with the Commission.

Mr. Stockey. And you have 20 days.

Mr. Conen. That 1s right, and sometimes a little longer unfortu-
nately. Then the offer is out for a specified period which is specified
fn the prospectus. During the first 20-day period no price is fixed at

11 in the sense that the terms of the security are not firmed up. Usually
is fixed at the very end of the 20-day period.

I don’t see the distinction between the cash tender offer and the

ock for stock exchange offer and yet the rules are different. Nor do

ee that the situation of the company or the offeror, or, say, proxy
testant is different than exists in the proxy contest. You are
ing votes and you do get proxies but you don’t know how many
b been rejected or torn up or replaced by later dated proxies given
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to others. This is a facet of this type of industrial warfal

it is the hard economic facts which make them possib

what the market is and what the price is and they know pr

what is.going on if they have the information necessary to arrive at-a

judgment. Yoo SPIRTE IR R B
2T don’t think: that is that kind of problem. L want to emphasize
thet this. is not a problem for the company. If it-is a problem, it is
for the offeror, and, therefore, I sympathize with-any: proposal which
would equalize that situation. But, I think that, in trying to.take care
of either ‘the company or 'the offeror, we have to remember that the
exercise hére is to proteet:the investor. I.used the word pawn, Maybe
that was injudicious but: he, does become the person to which ‘this
whole game is directed and he is the one-who should have a fair: op-
portunity té make a choice: e ; :

Mr. Stuckry. Mr. Chairman, I think we are doing this but I also
think we have an obligation to the corporations of the United States.

Mr. Couen. I couldnotagree with that more.

Mr. Stuckry. I think that really we.could be working with a long
extension of time to where it works to a disadvantage to the person
making the offer, the tender.

Mr. Conex. I think there is a cutoff point of 60 days in any event.

Mr. Stuckey. I think with 60 days you have some problems but
this is just a matter of opinion. ‘

Mr. Comen. I don’t want to belabor the point but I want to re-
emphasize as I stated at the very beginning that although we have
some difficulties with the Senate bill the legislation is important
from the point of view of the investor that if the committee decided
to adopt S. 510 in lieu of H.R. 14475, and there is one change that 1
understand no one has objected to and that relates to the closed end
investrhent company which was an inadvertence, certainly there w ould
benoproblem from the Commission.

Mr. Moss. Mr. Keith would like to have your views, Mr. West.

Mr. Wast. I think we should keep in mind that this bill is intended
to cover in principle cash tender offers, not exchanges of securities that
might take place and be registered under the 1933 act, although there
is a provision o cover that as well. With a cash tender offer
that means we are talking in terms of millions of dollars—that
the corporation, or whoever is making this tender offer, must be pre-
pared to put up that cash, because it 1s a firm commitment. And since
it is a cash tender offer, the regulations will be fairly simple under the
circumstances. I feel certain that any corporation that is going to
make a cash tender offer will have the regulation of the Commission
very much in mind when it puts out an announcement. The only thing
we are speaking of is this 5-day confidential treatment, you might say,
which, undoubtedly, if it 3,:is go o have an effect on the mar
ket. Therefore, since : sents 1s the possibility of embarras
ment, as Chairma i ted, to the company making the ca
tender offer—the Commission has to go after him because he did nf
disclose something—1I think that immediate publicity lof the. ten
offer is preferable to any embarrassment. to the person imaking {
offer. With the registration: under the 1933 act, in practically ey,
offer that I have seen, the terms of the exchange offer have been. §
licly stated before any registration statement is filed with the Comy
sion, so that the public is on notice. And it has been disclosed whaf




is intended to be, anid what effect it possibly might haye on the market,
so that under these circumstances the market can continue, and there is
no necessity of halding up trading even for a temporary period of time,
* T think this is the problem to which wé aré directing ourselves.

Mr. Stuckry. Would the gentleman yield for one short time.

I think the two statements by Chairman Cohen and you, Mr. West,
really clarify it because I think the past shows that we have not had
any trouble with stock for stock offers.

Mr. Corex. We have.

Mr. Sruckey. Basically it has been fairly smooth.

Mr. Couex. The reason for that is that there is an advance filing
with the Commission and the materials are scrubbed up before they
are actually used.

Mr. Struckey. But we are talking about two completely different
situations, where with the cash for the stock offer we have had some
groblems, and I appreciated the two statements in bringing out the

ifference in basically what we are dealing with here. But basically
over a period of time there has not really been too much of a problem
as far as the SEC has been concerned with stock for stock.

Mr. Courn, I think Mr. West at the very end really put his finger
on it. We are not insisting on the 5-day provision because we want to
have the first look at it. I think this business about rumors is beside
the point. There always have been rumors and the clippings that the
chairman introduced earlier today I think will make eminently clear
that it is true today even when there is no SEC in the picture. I think
that our concern really stems from our sensitivity that the Govern-
ment should stay out of involvement in these contests as much as
' e. We recognize that if materials are filed and we have to take

ion to them this is embarrassing to the people who used them
and, therefore, may interfere with an objective consideration of the
merits by the shareholders. That is all that 1s involved.
it is felt that the people who do these things should suffer what-
ever consequences flow from whatever they file, so be it. We just did
not want the Commission to be in the position perhaps of compelling
changes or going to court because once you do that no matter how well
you qualify what you are doing it is going to be used by the other
parties as an argument that “The Government is against you.” This
1s the reéason why the Commission hesitates, unless no other course is
possible, to go to court on these situations. That is why in the present
proxy rules which relate to as important matters as this, mergers,
consolidations, reorganization and recapitulations which are very,
very important from a dollar point of view to all investors, there is a
requirement that material be filed with us before it goes to the public.

Mr. Moss. Mr. Keith. ‘ '

Mr. Kerra. T would like to ask the triumvirate here just briefly
the answers to these two questions. How often are these matters in-
formally discussed with the SEC? Prior to their actually

Mr, Comen. 'When it'is a stock for stock exchange offer it'is always
biscussed with the SEC. In a cash tender offer there is no discussion.

f it has happened, it has not come to my attention. ,

Mr. Kurra. The attorneys doing this kind of business.
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Mr. Moss. Do either of the other gentlemen have a comment?

‘Mr. Carvin. Would you like to hear Mr. West’s reply?

. Mr. Wrsr. Sometimes they discuss it with us on;a confidential basis
in the first instance because of the time period. This 10-day period,
for instance, for pro rata, which we have absolutely insisted upon many
of the offerors want to reduce that period, let’s say, to.7 days because
of the commitments they. have.. They want to know exactly where
they stand and where their commitments will follow, and. we have re-
fused to accept that. With the 10-day period for the pro rata, this is
relative. We found that, by and large, it gives everyone in the United
States an opportunity, with our rapid means of communication today,
to know about the offer and make a. decision. Because we also go after
the management of the company and say, “You must make a state-
ment to your stockholders, and we:feel you should notify them as
well that this tender offer is present.” And, therefore, the stockholder
will have an indication from the other side of the picture, whether
the management is willing to go along with this tender offer and feels
it is good or whether they have something else in their mind and will
make a statement and feel that the price is too low.

We feel this should be done and is fair to.the.security holder.::

Mr. Kerra. Just a minute, Mr. Cohen. You almost made me forget
what I was going to say. I think the point I was going to make is
would you, not under S. 510 have sufficient authority to cause consid-
erable embarrassment to those involved in any violation of the spirit
of the law which we are considering?

Mr. Couen. After theevent, Yes.

Mr. Kerra. They learn darn fast. :

Mr. Conen. Let me explain. I have to, Mr. Keith. You wanta full
answer, I know. S

Let’s assume there is a.10-day withdrawal - period, and that we got
the materials the very same day they were filed, and examined them.
By the time we crank up this machinery to try to get them changed,
the 10. days would have run and people are locked in and we don’t
have any power to compel people to unlock the door;. But I don’t want
to belabor this. I think the point has been made well that the stock
exchange does get the benefit of a 5-day prefiling period. I don’t know
what the objections are to the SEC getting it. e »

Mr. Kerra. I know what you would do. You would make a speech
somewhere and scare them all and it would be taken care of. ‘

Mr. Comen. Mr. Keith, I know you mean that in:jest because .l
never do that. _ »

Mr. West. When they have seen us it has been the night before and
we have pounded the table at 8 o’clock at night and the tender offer
was made the next morning. So it was not a 5-day period or otherwise.
It has been the problem purely of the period. to be covered:in this
relationship and we felt stockholders should.be served.

Mr. Moss. Mr. Stuckey. :

Mr. Stockey. I think all my questions have beep answered; Mr
Chairman, and I appreciate the remarks.of Mr. Calvin and Mr. West
and, of course, Chairman Cohen.

Mr. Moss. Mr. Watkins.

Mr. Warkins. Ihave no questions, Mr. Chairman.

Mr. Moss. You quite obviously would like to make further .
servations and I think you are entitled to equal time.
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Mr. Carvin. Thank you, Mr. Chairman. I agree with the point of
Mr. Keith’s last question and this is what we: at the exchange call
moral suasion. If these people know that-if they don’t meet the: re-
quirements imposed by the Commission, they are going to have trouble
with the Commission later, that might prove not only embarrassing
but disastrous to this particular offer. They. are going to do their
utmost to see that they meet the requirements before they make the
final decision and make the public announcement. I would like Mr.
West, to comment on delays in trading which is important throughout
all of this and particularly if you do report out H.R. 14475. 1 would
call on Mr. West for that. P -

Mr. Moss. Mr. West.

Mr. Wesr. Chairman Moss, in the past year we have held up trading
in 290 stocks in relation to important pending announcements. What
we do is to advise companies that they should make immediate dis-
closure of any matter which affects security decisions or might affect
security prices. And we urge them—prior to announcement, as soon as
the board of directors has taken any action—that they call us on the
phone at the same time they are releasing it to the news services, Dow
Jones, and others, and let us know about it. When they do that we
immediately call the floor. T have a direct line to the floor and I say
“Stop trading in the XYZ stock pending a news announcement.” 1f
we hold up more than 20 minutes we send a notice over the tape that
we have halted trading pending a news announcement, because Dow
Jones does not get, it out as quickly as we would like because it comes
from all over the country. We hold trading until the news announce-
ment does appear on the broad tape, and wait at least 15 minutes, if

not longer, to permit the price of the security to adjust the price before
we commence trading again.

Then we have problems as well of leaks and rumors that may occur
from time to time. In the recent takeover of Jones & Laughlin Steel
we had to hold trading in J&L stock until an announcement could
be made in relation to the price at which they. were going to make the
tender offer, because there were rumors: Because of those rumors of

the tender offer, and it appeared from both sides that they were sitting
down and discussing it, they could say that they were going to have
an offer but could not give the price. : : , o

We thought there should be no trading on the exchange until they
could announce the price, until investors could be informed. This
meant holding trading for a day and a half, which in reality was a
disservice to security holders, to take away their market for such a long
period of time. We are trying to take steps to see that something like
that does not happen in the future.

This is the first time ‘we have had to hold it up that long. We have
h:}d 1”%0 hold it up on occasion for 2 or 3 hours but not a day and
a half. ;

We are going to do our best to keep that from happening. How, I
don’t know. This legislation will be very helpful, providing imme-
diate publicity is given to a decision in these matters so that the public
knows about 1t. ' e

Mr. Moss. Mr. Calvin,do you have further comment ?

Mr. CaLviN. No, I do not; just to thank you, Mr. Chairman, and

b members of the committee for your time and attention. I hope

have stated the issues. I think you have seen them.
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Mz, Moss. I think you have been'very helpful and ¢ertainly de
strated the facts, in the two areas of particular concern with emph
on the one area of the disagreement between the texts of the Senate
bill and of the bill which I offered, of the depth of your feeling and
of your concern. I assure you the subcommittee will give most thought-
ful consideration to those views when we mark up the bill which I
hope will be at a very very early date. We would like to move. I also
have a feeling of urgent need for one or the other of the bills. You
have no adverse feeling at all toward the proposal in 14475 covering
the closed end investment. '

Mr. Carvin. None at all.

Mr. Moss. You do not address yourself to that point of difference.

Mzr. Carvin. Wehave no problem with that at all.

Mr. Moss. The two that you have carefully defined for the com-
mittee constitute the only two areas of concern.

Mr. Carvin. That is right. We have some problems with some other
sections.of the bill, but we are willing to- waive those.

Mr. Moss. Thank you.

Mr. Wesr. We might add that we thought the investment com-
panies were covered under the original bill. I am sorry to admit that.

Mr. Moss. I believe Chairman Cohen has identified that as an
inadvertence and I am confident that that was the case. I ask unani-
mous consent at this time that the record receive the communications
addressed to the committee on this subject.

Is there objection? Hearing none, 1t will be so held and the com-
mittee is now adjourned.

(The following correspondence was subsequently submitted for
the record :) '
SECURITIES AND EXCHANGE -COMMISSION,
; Washington, D.C., June 18, 1968.
Hon. HARLEY O. STAGGERS, ;
Chairman, Committee on Interstate and Foreign Cominerce,
House of Representatives, Washington, D.C.

DeAR Mr: CHAIRMAN ;' T am enclosing a staff report of our investigation into
the unusual trading. situation.in Chicage and North  Western Railway Company
stock on August 7 and 8, 1967. As you will note, the report concludes that, al-
though certain technical violations are -attributable to the specialists in the
stock, such activity was not the cause of the substantial price drop in the securi-
ties. We have sent the attached letter to the' Néw York Stock Exchange, requ ng
the Exchange to:take steps to insure: that openings will be properly supervised,
and, if necessary, delayed until an accurate and complete evaluation of the
market is possible.

Sincerely,
MANUEL F. CouEN, Chairman.

MEMORANDUM PREPARED BY THE DIVISION OF TRADING AND MARKETS IN RESPONSE:
TO A COMMUNICATION FROM THE HONORABLE HARLEY O. STAGGERS

The Commission staff has compléted its investigation into certain aspects of the
trading in the securities of Chicago and North Western Railway pany on:
August 7 and 8, 1967. Briefly, the facts were as follows: on August 8, trading in
the common:and ‘preferred* securities of Chicago and North Western Railway,
Company (C&NW) on the New York Stock Exchange (NYSE) wasopened on the
closing bell, down 39 poihts from the iou 3 sé ; the specialists involved
in this opening were ultimate net short-sellers of 1, shares. (Trading on Augu

1 The preferred is convertible into the common on a sharefor share basis.
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7'had -been halted at 1: 55 P.M. because of .the heavy influx of: orders following
a news release that'merger:negotiations rbetween C&NW and Essex Wire Corpora-
tion had been terminated.)

In the course of its mqun‘y, the Commission staff:interviewed. the w\pecmllsts
and Bxchange ‘Officials ? direectly concerned with this opening. Upon our
the NYSE submitted a detailed report of its investigation:into this situation. The
Commission. staff acquired copies of all market-order slips left with the specialists
on August 8, 'and -a copy of the ispecialists’ book at the time of the opening
showing all limit orders:left with the specialists for execution. (A: limit order
is an order to buy or sell a stated amount of a security at a specified price, or ata
better price, if obtainable after:the order is represented in the trading crowd.)
There are no records of the condition of the specialists’ book at any time other
than 2:00 P.M.

ANALYSIS OF ORDERS AT THE DELAYED OPENING, AUGUST 8, 1967

Analysis of orders and the specialists’ book shows that at the time of the 2: 00
opening, the specialists had market orders to buy 21,400 shares and to sell
900 shares of common stock. In addition, the book showed that, up to a price
50, limit orders to sell totaled 77,400:shares of common. Most of the limit
orders to sell (58,800) were at 130 and above. Limit orders to buy. on the book
totaled 65,200 shares (common) down to a. price of 108. The majority of the
limit orders to ‘buy, however, (49,800) were at 11914 and below. Therefore, in
order to utilize the limit buy orders-on the book to support the price, the specialists
would have had to open the stock below 120. If the stock had opened at 130 or
above, the specialists could have been obligated to buy slightly more than 50,000
shares (net). Between the prices of 120 and 130, limit orders to buy at 120 and
above totaled 15,400 shares, 6,600 of ‘which were at 120. Limit orders to sell
below 130 totaled 18,600, 12,200 of which were at a 125 limit. Thus, this placement
of limit buy and sell orders indicates that the specialists would have been en-
couraged to open the stock below 125 in order to match as many buy and sell
orders as possible, and to avoid the last of the large limit sell orders on the book
(i.e., 12,200 at 125). Adding to the difficult gituation in the common stock was a
great imbalance ‘in the limit or in the convertible preferred (17,700 to sell;
100 to buy). The opening price he preferred would be approximately the same
as that of the common due to the share for share conversion ratio.

Exchange rules do not require any particular rate of specialist participation ;
specialists, however, are expected to maintain a fair and orderly market and not
to participate when this would be detrimental to the market. The placement of
the buy and sell limit orders, outlined above, created price levels which would
have demanded an extraordinary investment by the specialists should they have

ned above any of these levels. For example, the staff estimates that the
alists would have had to buy (market and limit orders of common and
ferred comhined) the following appro*(mlate amounts at the following pmcea

, mtelv 72 000 bh'\.r(’b ( $9, 720000) Thelefore, bammw
such an extraordinary mvo:tment on the part. of the specialists, the placement
of these orders indicates the probability of an-opening below 125 and above 115. At
these levels, the specialists could expeet to more nearly match buy and sell orders
and to participate as buyers for between 8,000 and 10,000 net, requiring an invest-
ment of approximately $1 million.

About a half-hour before the opening, a price range of 110 to 125 was circulated
to the trading crowd; at this range, the specialists were to have been estimated
buyers of up to approx’imately 10,000 shares. In response to this circulated price
range, a great number of new orders was received (especially orders to buy), and
some existing orders were altered (in partieular a 10,700 share market order to
sell was changed to a limit order at 130—in the confusion no one handling the
book was aware of this change until after the opening had taken place). In other

rords, following the circulation of the price indications, the character of the
narket began changing rapidly from one with an excess of sell orders to one
tvhere buy orders predominated. Due to the confusion, however, no one in charge
' the book was aware of the changing character of the market. It does not appear

jAlthough Floor Officials are responsible under NYSH rules for supervising Floor pro-
res, in practice Floor Governors participate in serious situations. The term “Exchange
ials” in this report refers both to Floor Officials and Floor Governors.
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that Exchange Officials contemplated-delaying the opening; on the contrary, all
those interviewed indicated that they considered it imperative for each stock: to
be opened every day, if possible, and that a full day’s delay for this opening, even
with the prevailing confusion, would not-have been appropriate.

Thus, in an atmosphere of considerable confusion, Exchange Officials allowed
C&NW common and preferred to be offered at 120, relying on the “educated
guess” of the specialists that they would be buyers. The specialists were ulti-
mately made short-sellers on balance of 4,800 shares. Conversion of all of the
preferred stock owned by specialists would have left them short a net 1,900
shares. It is the view of the Commission staff that this violation was technical
in nature and based on inadequate information concerning the nature and amount
of all of the orders at the time of the‘opening. In:the opinion of the staff an exact
count of these orders would not necessarily have materially changed the opening
price; after-the-fact analysis shows that the short selling violation could have
been avoided without a significant change in the investment projection of the
specialists had the re-opening price of C&NW been 1 to 4 points higher.3

At present, Exchange Rule 47 allows Floor Officials to supervise and regulate
active openings. Under Exchange Rule 79.30 transactions made at 2 points or
more away from the last previous sale -(for stocks selling at 120 or more) may
not be published on the tape without the prior approval of a Floor Official.
Since 1965 the Exchange has had a written policy which clearly’ outlines pro-
cedures to be followed at delayed openings. This policy requires that Floor
Officials have an accurate count of all orders on the book and in the crowd before
the opening may take place. The delayed opening form filled out for C&NW,
supposedly to aid the Officials in obtaining a count, containg very little of the
necessary information. (Interviews indicated that, according to standard prac-
tice, this form was not filled out until after the opening had taken place.) Had
the Exchange Officials obtained the required count, they would have had knowl-
edge that the opening would cause the specialists to commit a short-selling vio-
lation; the Officials, under such conditions, could not have permitted an opening
to take place.

The Exchange Officials decided the 'opening would be held on the closing bell,
even though the specialists testified that they would have preferred an opening
which allowed them some time:to trade, and even though the Officials knew by
the time of the opening that it was impossible to obtain a count of orders and
were relying on the specialists’ “educated guess.” Had an accurate count been
obtained, Exchange Officials would -have been faced with two choices : they ecould
have changed the opening price, or they could have delayed the opening to the
following day. Exchange Officials, however, allowed the opening to occur at 120
on the closing bell, estimating that the specialists would still be buyers of
‘10,000 shares at this price.-Our analysis supports 120 as the best estimated price
under the circumstances of the opening, barring an extraordinary investment on
the part of the specialists. The specialists performed adequately according to
what the Exchange asked of them. It fis our view, however, that.the opening
should not have taken place under circumstances where it was not possible to
determine the extent of the specialisty’ commitment. Indeed, in this case the
estimate was incorrect and resulted in an inadvertent violation of the short
selling rules. A delay to the following day would have clarified -the situation,
permitted a more careful evaluation of prices by the public and others, and in
all probability, avoided a short selling violation.

8 In its memorandum concerning this reopening, the Exchange stated that at an opening
of 112014 the short selling violation would have been avoided. Our interviews.with the
specialists. and Officials, howevyer, . revealed that a price of 1203% would neyer hav
selected ; securities of the price and volatility of C. & N.W. are characteristically t
whole or half point differentials. One specialist indicated: that he viewed this a
hindsight technical analysis on the pait of the Exchange ; he stated that he would not have
opened C. & N.W. at 1204 simply to.avoid 6,600 shares of buy limit orders.
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SECURITIES AND EXCHANGE COMMISSION,
Washington; D.C., June 26, 1968.
Hon. HARLEY O. STAGGERS,
Ohairman, Committee on' Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

DEAR MR. CHAIRMAN : Thank you for your letter of June 20 with further refer-
ence to the activily in the stock of Chicago and North Western Railway Company
on August 7 and August 8, 1967,

Without expressing a o sion as to whether anyone was guilty of improper
conduct in the particular case, I agree with you that situations of this kind are
extremely disturbing. The tremendous drop in the price of this stock dramatically
illustrates the harm which could be done by inadequate or misleading disclosures
with respect to mergers and takeover bids.

I also believe that existing controls in this area are inadequate. In the first
place, it was held in Mills v. Sarjem Corp., 133 F. Supp. 753 (D. N.J., 1955),
that a person making a tender offer has no affirmative duty to disclose to the
people from whom he is buying, material information known to him and un-
known to them, this on the ground that a takeover bidder is not an “insider.”
In the second place, the law with respect to misleading corporate announcements
is unisettled if, as is commonly the ‘case, the corporation making the misleading
announcement has not itself been trading in securities. A majority of the district
courts which have considered the question have concluded that the antifraud
provisions of the Securities Exchange Act do not apply because the misleading
announcement was not issued “in connection with” trading in securities by the
corporation. We believe that this is too narrow a construction and have taken
that position fin connection with appeals in three cases mow pending in the
Court of Appeals for the Second Circuit. It appears that the Court is having
some difficulty with the question, since two of these cases were argued 15
months ago and are still undecided.

Enactment of S. 14475 or 8. 510, both pending in your Committee, would result
in a substantial improvement in this situation. These bills would impose certain
affirmative duties of disclosure on' the part of persons making takeover bids.
They would also prohibit any person from making false or misleading state-
ments or engaging in fraudulent, deceptive, or manipulative acts or practices in
connection with tender offers, or solicitdtions for or against tender offers. This
would resolve the existing unsettled state of the law in conneetion with corporate
announcements in this field. I believe, and have testified in the Senate, that there
is a need to correct the existing gap in investor protection in this area. Your
letter illustrates the possible operation of this gap ina particular case.

Sincerely,
MANvUEL F. CoHEN, Chairman.

(The following material was submitted for the record :)

STATEMENT OF RALPE W. HEMMINGER," REPRESENTING THE CHAMBER OF COMMERCE
OF - THE -UNITED STATES

The Chamber of Commerce of the United States appreciates the privilege of
presenting thig statement to the Subcommittee on Commerce and Finance as
ity studies pmposed amendments to the Securities Exchange Act of 1934. The
National Chamber is the largest association of business .and professional. or-
ganizations in the United States, and is the principal spokesman for the Ameri-
can business community. The Chamber represents 8,700 trade: associations and
local chambers of commerce. It has a direct membershlp‘ of over 33,000 business
firms and an underlying membership of approximately 5 million individualg and
firms. :

This statement is directed solely to a, discussion of one proposed subsectio
the bill (H.R. 14475-8. 510). The bill contains a new subsection (e) to be added
o Section 13 of the Securities HExchange Act of 1934. Paragraph (1). of new

ubsection (e) providey that it “shall be unlawful for an issuer, to purchase
ny equity security which it has issued. in contravention of smeh rules and
pgulations as the Commission' may prescribe as necessary.or appropriate. in

public. interest or for the protection of investors.or in order to prevent such

is and practices as are fraudulent, deceptive, or mampuldtwe ” Paragraph (2)

eof, however, would define a purchase by the issuer of its own securities to
de a purch‘we by “any bonus, profit sharing, DOINIOI], retirement, thrift,
gs, incentive, stock purchase, or similar plan of the issuer.”

hlph W. Hemminger, Senior Vice President of Bankers Trust Company of New York.
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We oppose. the inclusion of “any bonus, profit sharing, pension, retirement,
thrift, savings, incentive, stock purchase, or similar plan of the issuer” in the
new subsection (e) (2). This subsection was not included in the original Senate
Bill (8. 510) and is not pertinent to the purposes of the bill. .

This statement emphasizes the harmful effects of subsection. (e).(2) on em-
ployee benefit plans and summarizes briefly some of the existing law that is
allready applicable. We récommend that the phrase “any bonus, profit sharing,
pension, retirement, thrift, incentive, stock purchase,” or similar plan of the
issuer” be eliminated. If this phrase of the subsection is ‘not-elimihated, then
we recommend that the Bill exclude from 'regulation by the Commission, through
its rules or otherwise, the purchase of stock by employee benefit trusts by’ a
trustee that is independent of the' employer, such as g corporate trustee, and
where the trustee performs the function of purchasing the stock at its disere-
ion without any direction or instructions of the employer.

HARMFUL EFFECTS “OF  SUBSECTION (e) (2) ON -EMPLOYEE BENEFIT ‘PLANS

The Securities: BExchange Commission has already drafted rules and regula-
tions (Rule 10b-10) which it proposes to apply. under this legislation.. The in-
discriminate application of such rules and regulations and the general applica-
tion of private letter rulings, which the SEC has already issued without:the
authorization of Congress as set forth: in 8. 510, would interfere with the orderly
accumulation of stock for employees in many profit sharing; savings:-and stock
purchase plans. In.addition, the rules and regulations could tend to inerease the
price of the stock paid -by:the employees and the price that a pension trust may
have.to pay for stock. .

Employees savings plans best illustrate the harmful effects to which we; refer.
The employee savings plan is currently one of the fastest growing types of
employee benefit plans. These savings plans are very popular with both union
and non-union employees. The employer contributions have given employees a
very real incentive to save and to accumulate funds which are available at retire-
ment, or for disability, family emergencies, or death, and for other personal cir-
cumstances. This growing and valuable employee benefit is good for the employee,
the employer and the economy.

The plans usually make available employer stock as one of the investments
for the employes’ account. Incidentally, if any employee contributions are invested
in the employer stock the plan is registered with the SEC and the employee is
periodically given a detailed prospectus.

It is estimated that -savings and similar plans that make available employer
stock as one investment medium cover over 3,000,000 employees. The employee
funds and the company contributions are usually turned over to the trustee from
time to time throughout each month and the purchase of the employer stock
that is required is bought on a dollar averaging basis throughout the month. The
price paid by an employee for his stock for the month is the average cost of all
stock purchased during the month.

The effect of SEC’s proposed rule 10b-10 and of SEC's private letter rulings on
the savings plans used for this illustration is as follows:

1. The amount of employer’s stock which a plan purchases in any week may
not exceed 10% of average weekly volume in the four calendar weeks preceding
the current week, and the amount of employer’s stock purchased in one day may
not exceed 15% of the average daily volume in the four calendar weeks pre-
ceding the current week. This is an undesirable arrangement, since it limits the
st that the trustee may purchase in two ways: both by the percentage rule
applying to total purchases and by the amount of employer purchases.

2. In addition, all purchase orders of the employer and the trustee in any day
must be placed with the same broker or dealer. This means that the trustee can
lose control of the executions. It can deprive the trustee of the ability of super-
vising the buying of stock throughout the day and of using his discretion in an
effort to obtain the stock at the best price for the trust. It also raises question
as to potential discrimination by the broker both as to amount and price in th
allocation of shares to the employer and the trustee.

8. The price limitations in the proposed rules also create problems. The trustd
should have discretion to purchase the required amount of stock at such prig
as he regards as reasonable. In a rising market, the proposed rules on price mig
prevent the trustee from buying any stock or, at least, reduce materially
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ability to buy stock even when the employer is not buying stock. The trustee
should not be limited. to the last independent bid price or the last sales price.

4, If recent SEC private letter rulings are made applicable on a general basis,
the trustee would not be permitted to buy when the employer is prohibited from
buying employer stock. This could include periods in which mergers or acquisi-
tions.are being negotiated which involve the employer’s stock, and periods in
which the employer may be selling new stock or convertible. securities, It is not
to be expected that a trustee making its own independent investment decsision
would be informed of the beginning of merger. negotiations. It is not logical for
such ‘a. trustee to suspend purchases for employees during such periods, which
may be lengthy. ‘

_The above illustrates the effect of the proposed rules and regulations on savings
plans. The effect in a profit sharing plan where the employer stock is purchased
for an employee’s account is similar. 1In .a pension plan, the employer
stock, ‘when .purchased, usually becomes part of the portfolio and stock is not
bought for the account of individual employees but for all employees as a group.
The proposed. rules and regulations and the general application of the private
letter rulings would actually prevent the trustees from performing their duty,
which involves buying the employer’s stock at such time, at such price and in such
amounts as may operate to the greatest benefit of the trust beneficiaries.

EXISTING LAW. AND REGULATIONS

We urge the Subcommittee to recognize that all qualified pension trusts, profit
sharing trusts and savings plans trusts are true trusts. They involve a fiduciary
relationship in which one person holds title to property subject to an equitable
obligation to preserve and use the property for the benefit of other persons. It is
not an ordinary business relationship, but a fiduciary relationship, in which the
law charges the trustee with certain duties: to preserve the trust property and to
make it productive, and to use such reasonable care as an ordinarily prudent
man:would in investing and reinvesting the trust property. The trustee’s duty of
loyalty is to the beneficiaries for whom he holds the property.

There is already an abundance of controls over these trusts. All qualified
trusts are required to report the details of purchases of employer securities to the
Internal Revenue Service. An improper purchase can result in the severe penalty
of the loss of the tax exempt status of the trust. In addition, under the ‘Welfare
and Pension Plans Disclosure Act, the details of the purchase of employer
securities must be reported and this information is available to the' Secretary of
Labor and ‘the public. Furthermore, Congress is currently considering a Federal
Fiduciary Responsibility Act for trustees under pension, profit sharing and other
employee benefits plans (H.R. 5741 and’S. 1024).

Underlying all this federal law is the common law of trusts. Under trust law,
the loyalty of the trustee runs to the employees and their beneficiaries in these
plans. Every transaction undertaken by the trustee must be measured in terms
of this loyalty. Any trustee who acts improperly becomes' personally liable.
Obviously, no corporate trustee can afford the injury that would result to its rep-
utation from improper or irregular acts in its capacity as trustee.

SUMMARY

In summary, the National Chamber recommends the elimination of the phrase,
“any bonus, profit sharing, pension, retirement, thrift, incentive, stock purchase,
or similar plan of the issuer” from Subsection (e) (2) of 8. 510 and H.R. 14475.
Alternatively, this subsection should be so modified as to exclude trustees that
are independent of the employer, such as a corporate trustee, and where the
trustee perfroms the function of purchasing the stock at his discretion without
any direction or instructions of the employer.

The time limitations on this hearing did not afford us-an opportunity to present
oral testimony on this one subsection which has such serious implications. We will
be happy to elaborate further if the Subcommittee desires additional information.
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STATEMENT OF JorDAN H. ESKIN, ATTORNEY, NEW York, N.Y.

My name is Jordan H. Eskin. I am an attorney at law practicing in New York
City. I have been the Chairman of the Stockholders’ Committee for Better Man-
agement of the Boston and Maine Corporation, the securities of which are listed
on the New York Stock Exchange. As such Chairman, I conducted a proxy con-
test with a number of other persons to secure control of the Boston and Maine
Corporation (“B&M”) at the April 1966 annual meeting, at which time the
Committee’s nominees received approximately 469, of the vote cast. At the April
1967 'meeting the Committee solicited proxies to prevent management from
securing a quorum and to stop the election of management’s nominees and for a
period of almost one week management was unable to secure a quorum. By Feb-
ruary of 1968 half of the Board of Directors of B&M was chosen by me and
persons friendly to me.

I am making this statement after having experienced two proxy contests and
with knowledge of why they are conducted and the problems involved. I have the
scars to prove it.

Before your Committee for consideration is S. 510 which deals with three areas
or types of transactions’:

I. Where any person acquires or obtains the right to acquire beneficial
ownership of 109 or more of any cldss of equity securities registered under
the Securities Exchange Act of 1934. [Section 1 adding new subsections
(1)—-(4) inclusive to Section 13 of that Act.]

II. Where an issuer proposes to make purchases of its own registered
equity securities [Section (1) adding new subsection ( 5) to Section 13 of the
Act]; and

IIT1. So-called ‘“Tender Offers” [Section 2, adding new subsections (1)—(7)
to Section 14 of the Aect.]

I intend to deal only with Area I..There have been many spokesmen who have
discussed the other facets of the proposed legislation, I discuss Area I because it
containg the provisions.that relate to.acquisitions of stock on the open market
which may lead to the seeking of control probably through a proxy contest.

As S. 510 is presently constituted it calls for amending Section 13 of the
Securities Aect of 1934 by requiring every person who acquires beneficial owner-
ship of more than 109 of any class of equity security within seven days to send
to the management and to each Exchange where the security is traded and file
with the Commission a statement containing the following:information: (i) the
background and identity of all persons involved in the purchases; (ii) the source
and amount of funds-to be used in making:the purchases, and if the purchase
involved borrowed funds, a diseription of the transaction and the names of the
parties, except with respect to loans made in the ordinary course of business by a
bank; (iii) if the purchasers are to acquire ¢ontrol of the business of the com-
pany, any-plans which such persons may have to liquidate the business or to sell
the assets or to merge it or to make any other major change in its business or
corporate structure ; (iv)-the number of shares of such security which: every such
person (including his associates) owns and which he has a right to acquire; (v)
information as to any contracts, arrangements or understandings with any person
with respect to any securities of the issuer. When two or more persons act as a
partnership, limited partnership, syndicate or other group for the purpose of
acquiring, holding or disposing of securities of an issuer, such syndicate or group
is to be deemed a “person”’ for the purpose of the subsection.

It is my opinion that if the foregoing provisions of this bill are passed by the
House of Representatives, and the proposed legislation is enacted and becomes
law, such action will sound the death Tnell for prowxy contests. The provisions
place additional obstacles in the path of the insurgent and give management even
more weapons than it already has with which to fight.

Let us review the specific information required when a person or group has
acquired more than 109, of any class of securities and its effect :

(i) In compelling the insurgent to state the background and identity of all
persons involved in the purchases, management will have more time, with its
greater monetary resources, to analyze and disparage the foe. The 109, figure in
stock ownership might be reached by an insurgent many months before the
annual meeting, while the filing of a 14B proxy contest form might be effected
shortly before an annual meeting. An insurgent, generally with limited resourceg
ig forced into a prolonged war rather than a short contest. Isn’t it sufficient ths
this information as regards proposed directors and participants in the fight m
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now be submitted when the insurgent actually elects to conduct a proxy contest?
Furthermore, the average Wall Street broker will avoid helping an insurgent, as
they already do, because they dislike any filings with the Securities and Exchange
Commission. Thus, the vital help from Wall Street will disappear.

(ii) Should the insurgent reveal his source of funds to give management time
to pressure the suppliers of such funds to withdraw the aid.

(iii) It is difficult for the insurgent to set out specifically plans to liquidate,
sell assets or merge, etc. when not in a policy making position. Such a revelation
may impair the corporation’s tax planning. The stockholder is protected in any
event because any contemplated major change must generally be submitted for
his approval under corporate law. This information only helps management which
can set up more stumbling blocks for the new group. Management, on the other
hand, does not have to reveal its plans in these areas.

(iv) By compelling the new group to reveal its stockholders, management is
enabled to assess the strength of the group and to attempt to divide it.

(¥). By requiring the new group to reveal, many months before the annual
meeting, information with respect to contracts and understandings between the
persons with respect to the securities, all of which is required on the 14B form
when the group elects to fight, management is again afforded the opportunity to
harass the insurgents for a lengthy period of time.

I fail to see how any of the foregoing revelations at the time when a group
acquires 109% owmership aids the stockholder whom everyone is trying to protect.
Such revelations hurt him because they materially impair a change in control
through a proxy contest.

Anyone contemplating the acquisition of control, which may require or result in
a proxy contest, must firmly believe that the securities to which he has com-
mitted his funds, his time and his efforts are undervalued and that the present
management of the company has not been able to bring out, for the benefit of the
stockholder, the true values of the company. It is relatively impossible to go
forward in any such enterprise unless the prime mover is convinced of this and
unless he is able to convince many other people of the wisdom and advisability
of this action.

I take the firm position that allowing and even encouraging proxy conlests is
vital to corporate vitality. Instead of making the task of the insurgent more
difficult, legislation should rather make the road easier.

The flow of new ideas and new men into public companies can be achieved by

¢isting Boards of Directors and officers if they recognize the need and act on it.

wever, public companies often have been lax in doing this. There is frequently
tremendous internal resistance to changes.

The other approach is for new men with new thinking to acquire control of
a public company, This can be very beneficial to security holders. The term
“paider” as sometimes applied to insurgents is a word behind which many
incompetent managements have ducked te preserve the security of their own
positions, Too often incompetent and corrupt chief executives have been retained
in office in order to preserve the security of other management personnel *
Within reason, the average stockholder can do nothing about it unless someone
conducts a proxy fight to change the Board of Directors.

There are certain fundamental principals in proxy contests:

(1) In almost all instances, in order to conduct a successful proxy contest,
new men with new ideas and vitality must purchase the required stock to gain
control. Such a group will not commit money to the enterprise unless it is
thoroughly convinced that it can do a better job than the current management
and it can reasonably expect to succeed in gaining control.

(2) For an insurgent to wage 'a proxy contest in which he can hope to prevail,
at least 35% to 409 of the stock of the company must be purchased by individ-
ualg friendly to him. This is extremely difficult for a private group to accomplish.
The independent stockholder’s vote cannot be relied on.

Proxy contests are extremely difficult and costly. The number of proxy contests
-onducted compared to the number of public companies is minuscule. Successful

ontests result in only a small fraction of those conducted. The reason is not

at the existing managements are performing so capably, but that the task is

erous and expensive. :

In the Boston and Maine Corporation, in 1968, the President after being convicted
Ihisappropriating B&M corporate property was given a raise in salary and an extension
is employment contract at the time extensions of employment contracts were given to
e officers and directors.
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It is a problem of the insurgent to equalize management’s initial big head
start. Management can generally rely on the vote of almost all he existing
stockholders since the American investor habitually signs management’s proxy
almost without reading it, even though (a) the insurgent’s plans and action may
be in the best interests of the stockholders, and (b) the new group, to evidence
its faith in its plans and people; is prepared to purchase miilions of dollars
in stock and expend tremendous sums in ‘connection with the expenses of acquir-
ing control to improve the security values: The insurgent must use his own funds.
He and his volunteer workers receive no salaries for long difficilt work. Manage-
ment can use the corporite treasury and receive salaries during the fight. It can
also use the corporate employées to help its cause.

The bill calls for the insurgent to reveal all of his plans to management. These
plans can be very valuable, Under the proposed legislation, management can
claim ‘the plans, or a modification, thereof, as its own, defeat the insurgent,
and never carry thém out, thereby préventing new people with new ideas from
actively proceeding with them and directing the affairs of the public company.
Although the insurgent’s plans may be beneficial for the company and its stock-
holders, management will do everything within its power to stop the insurgent
from getting ‘control. e ‘

In a football contest is one team compelled to give its playbook to the coach
of the other team in advance of ‘the game? Is this a way to conduct the contest?

At some point in a. 'corporation’s’ life, changes should be made which can
benefit the stockholders. Does corrupt or inefficient maangement have the right
to run down 4 .company during its tenure and not expose itself to loss of control
and positions? " ‘ L ‘

I submit that the job of the insurgent is tremendous and can result in sub-
stantial benefits to the stockholder of a company which is the subject of a proxy
contest. I point to the few successful ones in the past few years: U.S. Smelting,
Sunshine Mining, Penn-Dixie. )

I do mot intend hére to detail all of the ways in which a management could
defeat an insurgent once it knew that control was in jeopardy when the in-
surgents reached 10% of the stock. The ways are myriad and management’s
ingenuity endless (with' corporate funds) in preserving its own power, even
though it may have limited managerial competence,

The corporate proxy fight starts the football game with management ahead
90 to 10, and the insurgent is on his own 10 yard line. The proposed legislation
then compels the insurgent to give his secret plays to the management and to
grant management months to watch the insurgent in practice, time to break up
the insurgent team and ecut off the sources of supply from the training table.
Obviously, no football coach would take on the, job 0f coaching the insurgent
team under these conditions. If you wish by legistation to end proxy fights, then
this legislation should do it. If you wish to give incumbent management the
green light to do anything with corporate assets, this will do it. If you wish
to keep vested interests perpetually vested, this will do it.

Certainly, most investors who have held their stock through a proxy contest
have benefited by virtue of the work, efforts and money of the insurgents.
Managements have no monopoly on doing right. The scale should be somewhat
balanced so the inhsurgent has a chance.

Passing this legislation ‘will stop the flow of new ideas into corporations
from the outside through proxy fights. I doubt if any self-respecting attorne
after examining the significance of the proposed legislation, would in his
fessional judgment advise a client who . seeks control of a public company
through a proxy contest to proceed to purchase stock on the open market., The
risk is too great to justify the commitment of time, money and effort. This new
legislation would effectively eliminate any possibility of success.

Consequently, the proposed bill should not be enacted into law, or subsections
(1)-(4) to be added to Section 13 of the Securities Exchange Act of 1934, as
contained on line 6 of page 1 to line 22 of page 5 of 8. 510 should be limited
to tender offers and invitations for tenders.

I trust that these views are helpful to the Committee and T am glad that I
have had this opportunity of expressing them.
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STATEMENT OF HERMAN C. BIEGEL AND. JOHN A. CARDON,
ATTORNEYS, WASHINGTON,. D.C.

This memorandum is submitted by Herman C. Biegel and John A. Cardon
in opposition to Section 2 of HLR. 14475 and 8, 510 as pending before. the Sub-
committee on Commerce and Finance of the House Committee on Interstate and
Foreign Commerce,

The undersigned are members of the law firm of Lee, Toomey & Kent, 1200
18th Street, N.W,,. Washington, D.C. 20036, and have for over 25 years spemahzed
in the Federal income tax and other legal aspects of pension, stock bonus and
profit sharing plans. During that period we have handled all types of legal prob-
lems for employers, both large and small, representing a cross-section of Ameri-
can 1ndu§try

In view of this experience we desire to bring.to.the attention of the Com-
mittee certain aspect% of the proposed.legislation which we feel will be detri-
mental to pension, profit sharing and stock bonus plans if adopted .in their
present form.

PURPOSE OF THE PROPOSED LEGISLATION

The Bill, S. 510, as introduced in the Senate, was intended pr1mar11y to regu-
late the acquisition of large blocks of the stock of publicly held companies, when
«control of such compameq might be at stake. In particular, the purpose was to
regulate efforts to. gain control of such companies through tender offers made
without sufficient disclosure of the purposes, background, and resources of the
persons making the offer. As a corollary, measures wére also proposed to regulate
counter efforts of conporate insiders to prevent loss of control, by causing their
companies to acqmre their own stock.

As introduced in the Senate, S. 510 contained no reference to employee bene-
fit plans. In testifying before the Senate Committee on Banking and Currency,
Manuel F. Cohen, Chairman, Securities and Exchange Commission, pointed out
the problems concerning SEC when issuers reacquire their own securities and
then observed that:

“. purch'iseq . . . by a welfare or pension fund subject to the influenee of
the suers management, give rise to similar problems. . . .” (Hearings, p. 28)

Section 2 of 8. 510 as reported by the Senate Committee on Banking and Cur-
rency and Section 2 of H.R. 14475 as ‘introduced in the House of Representa-
tives propose to amend Section 18 of the Securities and Exchange Act of 1934 by
adding a new subsection (e). Paragraph (1) of the proposed. subsection (e)
provides that issuers of equity securities may purchase such securities only
upon compliance with rules prescribed by the Securities and Exchange Commis-
sion. Paragraph (2) of proposed subsection (e) defines “issuer” for this pur-
pose to include

“k % * any bonus, profit- sharing, pen\mn retirément, thrift, savings,
incentive, stock purchase, or similar plan of the issuer.”

SEC PROPOSED RULE 10b-10

Although the legislation has not been adopted, the SEC has proposed a rule,
designated as Rule 10b-10, to implement the power which would be granted
to it by the legislation. Since the full implication of proposed subsection (e)(2)
of Section 13 of the Securities and Exchange Act of 1934 can be seen only by
an examination of the rules the SEC proposes to issue thereunder, it is rele-
vant at this point to examine briefly the SEC requirements:

(1) Disclosure.—Within a reasonable time before any securities are pur-
chased, the issuer must furnish to security holders, or make publicly available,
information about: reasons for the purchase, the number of shares to be pur-
Fhased, the method of purchase, whether purchases will made from insiders,

nd whether any prior arrangement exists for the purchase.

(2) Price~—If the purchase is made on a national exchange, or the principal

arket for the 'security is a national exchange, the price must not exceed the

gher of (a) the highest current independent bid price, or (b) the last sale
ice on the exchange. If neither the specific purchase nor the principal market
on a national exchange, the price must not exceed the highest current inde-
dent bid in the existing principal market.
B) Volume.—If the purchase is made on a national exchange, the total
me purchased may not exceed either 109, of average weekly volume on
exchange for the four calendar weeks preceding that of the purchase; or
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159, of the average daily volume on such exchange for the same period. In
addition, the broker must be instructed to endeavor not to purchase more than
10% of the current week’s, and 15% of the current day’s volume. If the purchase
is made other than on a national exchange, from or through a broker or dealer:
(@) if the principal market for the security is'a national exchange, then
total purchases in any market may not exceed 109, of average weekly, or
159 of average daily, volume for the previous four weeks on all exchanges;
or
(b) if the principal market is other than a national exchange, then total
purchases in' any market may not exceed 109 of the average weekly vol-
ume transferred in the preceding four calendar weeks, as determined from
transfer records of the issuer.
Presumably, for purposes of computing the volume limitations, acquisitions by
parent and subsidiary groups and their benefit trusts must all be included.

(4) Use of Brokers or Dealers—Purchases on a nationual exchange may be
under the supervision and control of no more than one broker on one day. Pur-
chases not on an exchange must be made by no more than one broker on one day,
and from no more than one dealer on one day, unless the issuer establishes that
such purchases were not solicited.

(5) Purchase by RSolicitation of Tenders—Notwithstanding the foregoing
provisions, no purchase of a security by solicitation of tenders would be per-
mitted unless: (a) the same offer is made to all holders of the security or all
holders of less than a specified number of shares of the security, (b) the formula

for price and number of shares to be purchased is uniform, (¢) no special advan-
tages are given to specific holders, and (d) no securities are purchased other
than by such tender for a period before and after solicitation and purchase.

CONSIDERATIONS PARTICULARLY APPLICABLE TO EMPLOYEE BENEFIT TRUSTS

In many respects, some of which are hereinafter noted, the proposed rule would
have impractical and unduly restrictive effects on any purchases by an issuer of
its own. securities. We wish to emphasize, however, considerations that are pax-
ticularly applicable ‘to purchases for employee beneﬁt plans and trusts. Am
such considerations are the following :

(1) Purchases by an Independent Fiduciary or at the Direction of Employee-
Beneficiaries—In many instances the trustee of an employees’ trust is an inde-
pendent fiduciary, often a corporation. In many other cases employees, who will
have an investment position in the stock when purchased, direct the purchases.
In either case there may be almost complete independent control over the methods,
timing, prices and other conditions for purchase of the employer’s stock and no
opportunity for the improper influence of management in determining the need
and conditions for such acquisitions.

(2) Large or Recurrent Purchases under Hstablished Policy.—The terms of
many employee benefit plans require the acquisition of large volumes of emplo
securities in order to carry out their purposes. Although these purchases would
be seriously affected by the proposed restrictions, such purcha are not in fact
adaptable to the ad hoc manipulation that the rule attempts to prevent.

(38) Multiplication of Regulatory Power.—The grant of power to regulate the
terms and conditions for purchase of an employer’s securities would vast
crease the presently somewhat limited SEC control over personnel and retire-
ment. policy,  without sufficient justification. Employee pension plans that are
qualified under the Internal Revenue Code already meet stringent requirements
under the tax law. Any investment by a qualified employee benefit trust must
be for the ‘“exclusive benefit” of the employees covered. Accordingly, the admi
trator of a plan would risk loss of the favorable tax benefits for qualified plang
if unwise investments were made in employer securities, or if artificially inflateg
prices were paid. In addition, employee trusts currently are required to disc
their operations, pursuant to the Welfare and Pension Plans Disclosure Act.

Any proposed new legislation that has such far-reaching effects upon the bag
operations of benefit plans must deal directly with the complex problems in th
area and receive thorough study and discussion in that context. For exami
such consideration is now being given to the Administration’s recommendati
embodied in H.R. 5741 and S. 1024 for establishing Federal fiduciary standg
by amendment to the Welfare and Pension Plang Disclosure Act. If those rej
mendations are enacted, they would also limit investment in securities of
ployer corporations by certain kinds of plans. Hearings have been held o1
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5741 by the General Labor Subcommittee of the House Committee on Bducation
and Labor, : ‘

In view of the extensive present and proposed legislation, any extension of this
regulatory pattern to reach a peripheral aspect of abuses largely unrelated to
the benefit plan aréa seeins unwaranted and unnecessary.

RECOMMENDATIONS

In view of the foregoing considerations, it is unnecessary to extend the legis-
lation and the proposed SEC Rule 10b-10.to purchases of employer securities by
employee benefit trusts. We recommend deletion from Section 2 of the pending
bills of the proposed subsection (e) (2) of Section 13 of the Securities and Ex-
change Act of 1934.

If application to employee trusts cannot be entirely eliminated by amending
Section 2 of the bills, we recommend that the proposed subsection (e) and pro-
posed SEC Rule 10b-10 be modified as described below to avoid possible adverse
effect on the legitimate operations of pension, stock bonus and profit sharing
plans. To the extent these modifications cannot be incorporated in the pending
legislation, it is suggested that the Report of the Committee clearly delineate
the authority intended to be conferred on the SEC so.that they may be incoi-
porated in Rule 10b-10 as finally promulgated by the SEC.

(1) Exzemption for Plans Investments of Which Are Not Subject to Control
by Managément.—The legislation and the SEC Rules idsued thereunder should
specifically exempt employee benefit plans in any case where the purchase of em-
ployer stock is not subject to manipulation by management, Such an exemption
would be perfectly consistent with the following statement regarding the amend-
ment of Section 1(5) of 8. 510 filed by the New York Stock Exchange before the
Senate Committee on Banking and Currency (Hearings, p. 94) :

“The proposed SEC amendment would greatly expand the scope of this pro-
vision by including purchases made for bonus, profit sharing, pension and
other employee benfit plans.

“As we stated in our testimony, the Exchange beliéves that the disclosure
philosophy of the bill can be served by limiting this requirement to the specific
items of information currently set forth in Section1(5).

“We have no objection to including purchases made for various company
benefit plans in the information statement we proposed, but we would not re-
quire truly independent trusts of such plans, who normally make purchases
without the knowledge of company management, to file such statem
Commission’s concern that issuers may use these employee benefit p
for purchasing shareg ‘under circumstances which have introduced improper
influence into the market,” is not applicable to plansg administered by inde-
pendent trustees.” (Emphasis added.)

In this connection, reference is again made to the prepared statement filed by
Chairman Cohen, a portion of which is quoted on page 2 abo i i
stated that it is plans “subject to the influence of the issuer’s management’’
which give rise to problems similar to those found in purchases by an issuer of
its own securities.

Specific examples of where there gshould be no problem are :

(a) Plans in which employee-beneficiaries direct the purchases of em-
ployer stock, and will have-an investment position in such stock

(d) Plans in which an independent fiduciary (corporate or otherwise),
or an independent investment committee, control purchase of employer
stock. (The mere fact that the employer corporation retains power to re-
move a trustee should not be regarded as affecting his independence,)

(¢) Plang the terms of which specifically require purchase of employer
stock, and in which recurrent day to day acquisitions of stock are required
to meet plan requirements.

(2) EBwemption for Purchase of & Small Percentage of Average Volume.—!
[rempition should be granted for daily purchases that do not exceed some sp
nall percentage of average volume. Such an exemption would permit relatively

nall purchases for benefit plans of large companies without affecting market

havior in ar ;
ation of Price Requireiments.~—The price restricti
severely limit an employer’s ability to acquire stock needed to meet
jp commitments in a rising market. Moreover, in some situations—for example,
e securities are not actively traded or where purchases are being made in
rent places and in different markets by an issuer, its subsidiaries and
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affiliates—accurate determination of maximum prices within:the prescribed limits
would be almost impossible. The price rules are extremely impractical and
must be changed. : :

(4) Modification of Volume Requirements—Where purchases by benefit.plans
are recurrent, are within yolume limits established over a significant period of
operation and are needed to maintain the established plan requirements, the
volume restrictions should not apply or should be made considerably more liberal.
Indeed, if the present restrictions found in Rule 10b—10 were put into effect,
it would be impossible for employee benefit programs of many employers to ac-
quire sufficient stock to meet their obligations. Again, the effect is particularly
acute when the combined needs of large companies and their affiliates and sub-
sidiaries are taken into account. As minimum improvements, (a) the volume
restrictions that refer to average volume for previous weeks should be modified
to permit acquisition of wtock at the time of an initial offering. (b) the 10%
limitation should be raised to 20% of a week’s volume, without a daily volume
limitation, and (c¢) any percentage limitation for total purchases on exchanges
and otherwise should be applied to total volume, not just the volumé on ‘all
exchanges. Additional revisions are required to permit purchase of large blocks
of stock at bargain prices.

(5) Modification of Broker and Dealer Rules—The rules limiting the use of
brokers and dealers should be modified to accommodate market practicalities,
without . permitting manipulation. For example, unsolicited purchases from
dealers must be permitted. In addition, adjustments must be made (under ap-
propriate safeguards) to permit purchase8 by more than one broker when large
volume acquisition’ are necessary to meét plan commitmehts (including the

" combined commitments of affiliated parent and subsidiary groups).

(6) 'Modification of Disclosure Requirements.—Disclosire in a proxy state-
ment, or in an annual report, of planned regular purchases in the future, should
be regarded as fulfilling the requirement for information “furnished” in a
“peagsonable time” to security holders. In addition, if an issuer furnished the re-
quired information to the SEC in an annual 10-K report or in an 8-K report,
such information should be regarded as fulfilling the alternative requirement to
make information “publicly available”.

(7) Modification With Respect to Tnclusion: of Subsidiarics.—Throughout the
foregoing discussion, the impact of the proposed rule upon benefit plans of large,
geographically disparate groups of parent and subsidiary corporations has been
mentioned, but the modifications of the rule suggested herein do not begin to
solve the staggering problems involved. Even if it were possible for the admin-
istrator of one of the many plans of affiliated corporations to determine the
number of shares being acquired by all the others, and to determine the prices
and number of brokers involved, numerous questions would remain.

For example, if a parent and its subsidiaries each needed employer stock for
their respective plans and one or more such companies also needed stock for
purposes unconnected with employee benefit plans, how would the choice among
these needs be made? If, through inadvertence or failure of communication, the
totial volume limitation were exceeded, which corporation or trust in the affiliated
group would be deemed to have violated the rule?

Consideration also must be given to the acquisition of employer stock by for-
eign subsidiaries. Certainly, purchases by such subsidiaries on foreign exchanges
not regulated by the SEC should not be covered by the rule. Even if this were done,
the coordination of international pension plan operations would be almost im-
possible under the proposed rule.

In summary, the provisions of the legislation and rule which lump together,
purcI}ia‘ses of parents, subsidiaries and all their benefit plans must be drastically
modified.

(8) Other Modifications.—Rule 10b—10 should not apply to debt securities, sing
the purposes of the legislation are relevant primarily to equity securities, an
the relevamt part of the Williams Bill refers only to equity securities. In additig
the statement required of purchasers by the second sentence of .the propos
rule should be eliminated. As presently drafted, that sentence requires purchasg
to'state not only that the purchase complies with Rule 10b—10 but also that the rj
is “intended to prevent the issuer from raising the market price of the securij
Such a statement carries the unwarranted implication that, but for the j
the purchaser might artificially raise the market price.

Respectfully submitted.

Ler, TooMEY & Kj
HerMAN C. BIEGE
JorN A. CARDON
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THE AMERICAN BANKERS ASSOCIATION,
g Washington, D.C.,July 1, 1968,

Hon, JorxN BE. Moss, PRI 11 ;
Chairman, Subcommittee on. Commerce. and; Finance, House Committee on Inter-
state and Foreign . Commerce, Rayburn House Office: Building, Washington,
o DO . .
. DeAR CONGRESSMAN ‘Moss : ‘This letter is written for the purpose of expressing
the views of The Ameriean Bankers Association with respect to H.R. 14475, a
bill providing for: full -disclosure of corporate equity ownership of securities
under the Securities Exchange Act of 1934. Lo

The American Bankers Association believes that-the overall objective .of this
bill: are ‘sound, constructive, -and necessary. One specific provision of this bill
would however, present serious -difficulties for our member institutions: in
serving as trustees of corporate pension, retirement, and other employee benefit
plans. We refer to paragraph 2.of the proposed new subsection (e) which the
bill- would add to section 13 of the Securities Exchange Aect of 1934.

As drafted, this new paragraph (e) (2) provides that a purchase by any bonus,
profit-sharing, pension, retirement, thrift, savings, incentive, stock purchase, or
similar plan. of the issuer or any person controlling, controlled by, or underi com-
mon control with the issuer, shall be deemed to -be a purchase by the issuer and
such a purchase would be required to comply with the rules and regulations to
be adopted by the Securities and Exchange Commission under the proposed sub-
section (e). It'is our considermed judgment that the scope of this provision, as
presently drafted, is unnecessarily. broad, and that its effect would: be to need-
lessly ‘circumscribe the investment administration by bank trust departments of
many eorporate pension, retirement and other employee benefit plans.

We do not quarrel with the purposes of this provision with respect to those
employee benefit funds where the employer ‘or someone in a control relationship
with the employer has the power to control, direct or influence the investments
made for an employee benefit fund. However, in many cases—if not most—bank
trust departments, serving as trustees for the funds of employee benefit
plans, act as full discretion trustees with the unconditional power to make all
investment decisions. Were the proposed provision to be adopted in its present
form, it would be extremely difficult, if not impossible, for bank trustees to
effectively perform their investment responsibilities in connection with employee
benefit funds for the ultimate benefit of the plan. beneficiaries. This would be
especially true in the case of collective trust funds, where the assets of many
pension plans-are commingled for the purposes of efficient and economical invest-
ment administration. ;

For the foregoing reasons, The American Bankers Association recommends
that the language of the proposed new subsection 13(e) (2) be amended so as to
narrow its application to only those employee benefit plans, in which the issuer
or a person in a control relationship Wwith the issuer exercises control, direction,
or influence over the investment decisions for a plan. We earnestly hope that
your distinguished ‘Subcommittee ‘will see fit to make this necessary modification
in the provisions of H.R. 14475,

Sincerely yours,
CHARLES R. McCNEILL,
Director, Washington Office.

AMERICAN LiFE CONVENTION,
Chicago, IUl.

LIFE INSURANOE ASSOCIATION OF AMERICA,
New York, N.Y. July 1, 1968.

[Hon. JouN E. Moss,

Yhairman, Subcommittee on Commerce and Finance, House Commiltee on
Interstate and Foreign Commerce, Raybwrn House Office Building,
Washington, D.C.

DEAR CONGRESSMAN Moss : The American Life Convention and the Life Insur-
kce Association of America are two associations with an aggregate membership
353 life insurance companies in the Unitéd ‘States and Canada which have
orce approximately 92 percent of the legal reserve life insurance written
he United States. These companies also hold over 99 percent of the reserves
hsured pension plans in the United States.
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We are writing to request a clarifying amendment to paragraph (2) of the
new 'Section’ 13(e) of the Securities Hxchange Act of 1934 which would be
added by HLR. 14475 and 8. 510. Paragraph (1) of 'Section 13(e) would make
it unlawful for a corporation to repurchase its own securities in contravention
of ‘such rules and regulations as the Securities and Exchange Commission may
prescribe. These rules may require the corporation among other things, to pro-
vide holders of such securities with information relating to the. reasons for such
purchase, the source of funds, the number of shares to be purchased; the price
to be paid, and the method of purchase.. Paragraph 2 of Section 13(e) would
provide that a purchase by or for any bonus, profit sharing, pension, retirement,
thrift, savings, incentive, stock purehase, or similar plan of the issuer shall be
deemed to be a purchase by the issuer. We believe that paragraph 2 should be
modified to provide that a purchase by or for such a pension, profit sharing or
similar plan shall be:deemed to be a purchase by the issuer only where: the
issuer “exercises: direction, control, ‘or influence over the investments of such
plan”. A proposed amendment to accomplish this: purpose ‘is attached to this
letter.

The clear purpose of new -Section 13(e) is to provide shareholders of a cor-
poration and other persons interested in the market price of ‘its stock:full
information regarding the corporation’s activities and intentions in repurchasing
its own stock. We take no position here with respect ‘to the need for such infor-
mation. We do seriously question however, the assumption reflected in para-
graph 2 of new Section 13(e) ‘that a purchase of ‘the corporation’s securities
by a pension, profit sharing; or similar plan is always to be considered the same
as a purchase by the corporation itself.: In the case of pension plans funded by
life insurance companies, the issuing corporation will rarely, if ever, have any
control or influence whatsoever over the securities purchased by the insurance
company. The same is true for many pension and profit sharing plans funded
by bank trustees and others. In such cases, there is no need to require the life
insurance company, bank, or other funding medium to provide the information
specified in new ‘Section 13 (e).

We shall appreciate your making this letter a part of the printed hearing
record.

Sincerely yours,
AMERICAN LIFE CONVENTION,
‘WiLLiaAM B. HARMAN, Jr.,
General Counsel.
LIFE INSURANCE - ASSOCIATION OF AMERICA,
KENNETH L. KIMBLE,
Vice President and General Counsel.

SUGGESTED AMENDMENT TO NEW' SECTION 13(e) (2) oF SECURITIES EXCHANGE
‘Aot oF 1934, As AppED BY H.R. 14475 AND S. 510

“(2) For the purpose of this subsection, a purchase by or for (a) the issuer, or
any person controlling, controlled by, or under common control with the issuer,
or (b) any bonus, profit sharing, pension, retirement, thrift, savings, incentive,
stock purehase, or similar plan of the issuer or any such person, where the
issuer or any such person ewxercises direction, control, or influence over the
investments of such plan, shall be deemed to be a purchase by the issuer.”

NATIONAL 'ASSOCIATION OF MANUFACTURERS,
GOVERNMENT FINANCE DEPARTMENT,
New York, N.Y., October 31, 1967.
Hon. H. O. STAGGERS,
7 Interstate and Foreign Commerce Committee,
House Office Building, Washington, D.C. :

DrAR M. CHAIRMAN : T am writing as Chairman of the Money/Credit/Capita;
Formation Committee of the National Association of Manufacturers. Quite a fe
of our members have expressed concern over S. 510 relating to stock acquisiti
disclosures, which has been referred to your Committee. .

The intent of the bill is to impose restrictions on those making tender offg
by requiring specific disclosures such as their principals, source of financing; &
plans for liquidation or changes in the corporate structure. However, it appd
to us that the bill, in the form passed by the Senate, could be one impor
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respect operate to the disadvantage of existing management of firms for which
the tender offers are made.

Paragraph (4) of Section 14 (d),as proposed, reads :

“Any  solicitation or recommendation to ‘the holders of such a  security
to accept or reject a tender offer or request or invitation for tenders shall
be made-in accordance with such rules and regulations as the Commission
may prescribe as necessary or appropriate in the public interest or for the
protection of investors.”

This might be construed by the Securities and Exchange ICommission as a
license to require clearance by the Commission of material that management
would want to communicate to stockholders in response to a tender offer. The
very: nature of tender -offers, with their relatively short time limit, makes it
imperative for management to respond immediately. If SEC clearance is im-
posed -on such representations that management might make, the critical element
in delay in virtually all cases would enure to the advantage of the interests
making the tender offer.

Our aim is not to hinder the acquisition of stock by any interested party, but
rather to ensure that neither party be placed in an unfavorable position by
regulatory procedures. Without taking a position on the need for additional dis-
.closure requirements to prevent misrepresentation, the NAM feels that 8. 510
in its present form could produce inequities in regulation.

Therefore, if and when this bill is reported out by your Committee, we urge
amendment so that it is clearly understood that management material replying
to a tender offer may not be subject to delays by the SEC. This would not
rule out minimum requirements for such answering materials, but would ensure
that no stricter burden be placed on the party in opposition to the tender offer
than on the maker of the offer.

The NAM would appreciate your Committee taking these thoughts into con-

Yours very truly,

MAURICE H. STANS,
Chairman, Money, Oredit, and Capital Formation Commitiee.

ARNSTEIN, GLUCK, WEITZENFELD & MINOW,
Ohicago, Il., July 1, 1968.
Re H.R. 14475.
Hon. JouN E. Moss, '
Chairman, Subcommittee on Commerce .and Finance, Committee on Interstate
and Foreign Commerce, House of Representatives, Washington, D.C.

DeAR MR. Moss: On behalf of Sears, Roebuck and ‘Co. and the 192,000 Sears
employees who are participants in The Savings and Profit Sharing Pension Fund
of Sears, Roebuck and Co. Employees, I take this opportunity to bring to your
attention a serious problem for employe benefit plans, which H.R. 14475 presents

present form. I wish to limit my comments primarily to that portion of
Section 2 of the bill which would add a new subsection (e) (1) and (2) to Sec-
tion 13 of the Securities'Exchange Act of 1934,

Section 13 of the Securities Exchange Act relates to the “information, docu-
ments, and reports” to be filed with the Securities and Exchange Commission by
publicly held companies (registered with the Commission under Section 12 of the
Act) whose securities are traded in the over-the-counter market or on national
securities ‘exchanges. Section 14 of the Act relates to proxy solicitations with
respect to securities of publicly held companies. Section 2 of H.R. 14475 would
add new subsections (d) and (e) to Section 13 of the Act. Section 3, which would
add new subs ns (d), (e) and (f) to Section 14 of the Act, relates primarily
to the solicitation of tenders and the dissemination of investment information
deemed relevant to such solicitations. The first part of Section 2, which would
add the new subsection (d) to Section 13 of the Act, similarly seems to be con-
erned with information which should be made public by persons who acquire
bubstantial stock interests (i.e., in excess of 10%) in publicly held companies.

bn the basis of the historical record of the SEC’s interpretation and administra-

on of federal securities laws, it is not foreseen that the osed Sections 13(d)

d 14(d), (e), and (f) would affect the orderly and proper conduct of the daily

hirs of publicly held companies or of their employee plans. No such conclusion,

vever, may be drawn with respect to the new subsection (e) which Section
F the bill would add to Section 13 of the Securities Exchange Act.
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For the 34 years of its existenee, Section; 13 has dealt only with the reporting
of investment and corporate management information about publiely held com-
panies. Subsection (e) would.depart.from:this: concept and expand Section 13:
to-confer authority,on the Commission:to.forbid employe benefit plans (including
plans such .as the Sears Profit. Sharing Fund) to continue in the future with the:
investment policy which,.for example;;the Sears Fund has followed.for more-
than 50 years,-and for which; in faet, it was organized.

Subsection (e) would do two things. One, it would authorize the: Commission
to adopt rules which would; make it unlawful . for any company (whether or not
a publicly. held company in the senge of Section. 12 of the Act) to employ any
deceptive or manipulative practice in.the:purchase of shares of: its outstanding
stock. Thig proposal shonld not cause concernito any cempany or any’ employe
profit-sharing. fund even though subsection (e) provides that a purchase of an
issuer’s: stock by -an affiliated .employe:plan shall be considered a purchase of
such stock by the issuer. It may be well, however, to note in passing that this

1 does not seem to add anything to the existing authority of the Com-
mission under Sections 9 (prohibiting manipulation) and 10 (prohibiting the
use of deception in the purchase or sale of securities) of the Securities Exchange
Act. Two, subsection. (e). would .confer authority on the Commission to forbid
entirely ; (or place quantity restrictions -on). the purchase of outstanding shares:
of stock by the company issuing it.or: by any employe benefit plan in which that
company’s employes: participate even though: such purchases do not invelve any
acts or practices which are “fraudulent, deceptive, or manipulative” or any of’
the. non-investment management purposes which the Commission’s Chairman
has mentioned such as “preserving or improving the management’s control po-
sition” or.counteracting “a tender: offer or other take-over bid.”

To date the only basis advanced before the Congress for this additional au-
thority .is the Commission Chairman’s assertion that “even where the manage-
ment has no improper motive in repurchasing securities, substantial repurchase-
programs will inevitably affect market performance and price levels.” This is
all, nothing more, no offer of. factual information ; not even:a claim that such
market effect is bad or improper, or that purchases by an employe plan of the
securities of the employer causes more harm than good and should in the public
interest be subordinated to the purchases of other investors, including institu-
tional investors (mutual funds, banks, insurance companies, foundations, or-
employe plans of other -employers) whose substantial purchase programs could
also be considered as programs which “will inevitably affect market performance
and price levels.”

There .are many employe profit sharing plans with the basic policy of investing-
in employer stock for.bona fide investment management and' personnel policy
objectives. Yet the proposed subsection :(e) would confer authority upon the SEC
to adopt rules which would.put them out of business in the absence of drastic-
transformation of investment policy and abandonment of personnel policies.
deemed desirable, This the Commission could do by stating that such action was:
in the public interest, presumably without any more supporting evidence than
the assertion of the Commission’s Chairman quoted above.

Today is the 52nd anniversary of the founding of the Sears Profit Sharing-
Fund on July 1, 1916 “for the three-fold purpose. ( i)' to permit eligible employes
to share in profits, (ii) to encourage the habit of saving, and (iii) to furnish a
means for such employes to accumulate their own savings, the employers’ profit
sharing contributions, and the earnings thereon, to provide themselves with
retirement income.” Today more than 192,000 employes are participants in the-
Fund. Throughout the years the Rules of the Fund have provided that the Fund
was to be invested so far as practicable and advisable in the Company’s stock to
the end that participants “may, in the largest measure, share in the earnings of”
the Company.” At December 31, 1967, the Fund held 36,040,698 of the Company’s
common shares representing 239 of the outstanding stock. Ten years ago, it held’
26% of the outstanding stock. To date the operation of the Fund has been of
substantial benefit to employes and as a factor facilitating the recruitment and
retention of superior individuals as employes has been beneficial to the stock-
holders who now number more than 257,000 in addition to the 192,000 members of]
the Fund. Without any effort to show that operation over the years of the Sear
Fund and other similar employe plans has, by way of impact on.the securitig
markets, adversely affected the stockholders of the sponsoring employers, t
Commigsion urges that it be given broad authority to in effect terminate
drastically alter these plans.




At thig-time the only indication we have of what-the Commission could be ex-
pected ‘to ‘do under:tlie proposed subsection (&) i¢ the Commission’s “draft Rile
10b-10" 'which: apparently received someilimited eirculation for ¢comment among
representatives:of the organized’ securities markets in''February' 1967. ' Under
this draft rule an-employe plan § weekly purchases of‘the employer’s stock’on tie
stock exchanges and from other sources through ‘brokers and dealers could not,
in substance, exceed 10% of the average weekly volume on the exchanges on
which such stock is listed.

Enactment of proposed subsection (e) to Section 13 and adoption of Rule 10b—
10 would on the basis of information presented to the Commission’s Division of
Trading and Markets in 1966 require substantial modification’ of the dominant
historical investment policy of the Sears Profit Sharing Fund. It is believed
that the investment management of many other employe plans would be similarly
affected.

It would seem appropriate that -action on subsection (e) be deferred until the
Congress is presented in hearings before the Subcommittee on Commerce and
Finance with evidence concerning :

(i) the number, nature, and importance of the employe plans which will:be
affected or might be affected by the proposed legislation ;

(ii) the existence: of ‘adverse, undesirable or improper effects, if any, on secu-
rities markets or on investors attributable to the existence and operation of em-
ployee plans purchasing the securities of their employers;

(iii) the faects, if any, which tend to show that it would be in the public inter-
est to subordinate the investment rights of employe plans to those of other in-
stitutional ‘purchasers;

(iv) the extent to which appropriate and practical disclosure requirements
should be considered in lieu of quantity restrictions;

(v) the factual basis for! the Commission’s assertion that the problems of
market impact in this area-cannot be met by a simple disclosure requirement;

(Vl) a detailed analysis-and identification of “the problems of market impact

) ‘the need for quantity restrictions for issuers not making public offerings
or using stock for acquisition purposes; and
the need for such legislation prior to completion, and Congressional
review of, the projected study of institutional investors:
Respectfully,
Leo H, ARNSTEIN.

THB ASSOCTATION OF THE BAR:OF THECITY OF NEW YORK,
COMMITTER ON: SECURITIES REGULATION,
New York, June 28, 1968.

Hon. Joun E.' Moss,
Chairman, Subcommzttee on Commerce - and: Finawce,;: Interstate and Foreign
Commerce Committee, Rayburn House Office Building, Washington, D.C.

DeAR CONGRESSMAN : This letter is submittéd by -the Committee on Securities
Regulation of the Association of the Bar of the 'City of New York in connection
with the consideration by your Subcommittee of the legislative proposals referred
to above. We appreciate thie opportunity to present our views.

While their common tifle suggests’ a’iore’ linited: scope, all’ of'the' proposals
would amend ‘Sections 13 and’ 14 of ‘the Securitiesy Exchange Act of' 1934 '(“the
Act”) s0-as to provide regulation in situations involving :

(&) the acquisition (other than by an ' issuer) of ‘more than' 109 'or,
subject to’ certain exceptions, mcreasing an existing holding of more than
109% of any ‘equity security which is registéred ander Section 12 of the Act,

(b) so-called “Tender Offers”; and

(¢). ‘acquisitions by issuers of equity securities issued by them (whether or
not registered under Section 12 of the Act).

Our discussion will' be directed largely to 8. 510, H.R. 14475, and H.R. 15567
which are in most respects identical. HL.R. 12210 corre@ponds to S, 510 before it
vas amended by the Senate.

Our principal comments relate to the proposal, referred to in (¢) above; to-add

new Subdivision (e) (Subseetion’ 5in the case of HiR. 12210) to’ %ctmn 13 of

Act. In our view, this proposal represents an ihhecessary and unwarranted
artureifrom the concepts ‘'of inveéstor protection ‘which the Federal regulatory
er has been traditionally designed to provide. Under ‘it, the power dnd'reé-
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sponsibility of the Securities and Exchange Commission (“the Commission”) ‘are
not limited to requiring appropriate disclosures and to guarding against decep-
tive and unfair devices in respect of the securities of publicly owned companies
(i.e., those having equity securities registered pursuant to Section 12 of the
Act). On the contrary, it extends to all issuers, public and private, and it appears
to give the Commission power and responsibility to:pass on the substantive
merits of a particular issuer purchase program if in the Commission’s judgment
it is in the “public interest”.

The proposal is broad enough to permit the adoption of rules that would be in
conflict with, and would override, the substantive state law which: has tradi-
tionally governed questions of corporate repurchases of stock and it certainly
will permit the Commission to substitute its judgment for that of the issuer’s
management in the area. Under it, the Commission appears to be given power to
regulate the price and other terms of an issuer repurchase, the amount of the re-
purchase, and the timing and method thereof. On its terms, it arguably is broad
enough-to permit the Commission if:in its judgment it is necessary or appropriate
“ ... in the public interest or for the protection of investors . . .” to prohibit
repurchases completely.

In addition, the proposals (except for H.R. 12210) introduce the ‘“control”
concept in defining issuer repurchases. This concept has a long history under
the Securities Act of 1933 and the Commission and its staff have consistently
avoided any concise definition of ‘“control”. Undoubtedly, this has been a sound
approach from the standpoint of protecting potential investors by insuring full
disclosure in doubtful cases even though a considerable burden of delay and ex-
pense has been imposed on the seller. Admittedly, there is also a disclosure
problem in the case of acquisition by controlling persons but it is one of pro-
viding full disclosure rather than .of restricting disclosure to prevent “over-
selling”. This. is an area in which the anti-fraud provisions of the Act already
provide the Commission with adequate regulatory powers. And in any event
the impact of the regulation should not be dependent on any vague concept of
control 'but on the possession of “inside” information. If regulation of purchases
is based on a control concept comparable to that applied under the Securities
Act of 1933, it can only serve to restrict the market for outstanding securities
to the detriment of the investor who desires to sell.

Finally, the proposals (except H.R. 12210) define issuer repurchases to include
purchases by or for various employee benefit plans such as a pension plan, profit
sharing plan, and the like. Admittedly, where the purchase programs under such
plans are under the direction of the management of the issuer, there would seem
no reason why they should not be treated as if they were purchases by the issuer
and we understand this to be the case under existing law. However, where the
programs are directed by independent entities such as trustees it seems doubtful
that the considerations which might be applicable to repurchases by an issuer
would have much relevance. More important in view of the substantive powers
proposed to be given the Commission, this broad definition can create problems
in-other areas. For example, in the case of a pension or other plan which is the
subject of negotiations with a labor union, the Commission could in effect be a
third party at the negotiating table.

To justify the broad grant of new power which this proposal contemplates
there should be substantial evidence that real regulatory problems exist. This
seems to our Committee not to be the case. There is already a long history of
application of the anti-fraud provisions to provide adequate disclosure of in-
formation pertinent to an investor’s decision to resell his securities to the issuer
or an insider. In the area of issuer repurchases intended for the purpose of
manipulation of prices, the Commission, on its own statements, has certainly
been successful on a case-by-case basig and it has the power under the anti-
fraud provisions of the Act to adopt specific regulations to deal with this type
of conduct. Finally, even in the case of programs which are admittedly for per-
fectly proper purposes but which might have an effect on “market performance
and price levels”, including programs under employee benefit plans operated
under -the direction of independent trustees, the Commission has had cons
siderable regulatory impact on an informal basis. If the Commission finds that if
is necessary or desirable, it has the power to adopt regulations to accomplis}
its purpose in this area.

Basically, the argument advanced for this proposal seems to be that it wouj
be “helpful”. This in our opinion in no way justifies the major extension p,
posed for the powers of the Commission, particularly when its existing powers:
by no means fully exercised.
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With respect to the other two proposals, referred to in (a) and (b) above, it is
the general view of our Committee that both proposals seem to go beyond -any
demonstrated need for additional statutory regulation of the kind of transactions
to which such proposals relate. -

The proposals appear to have been induced: primarily by:the fact of recent in-
creases in activities in the “tender offer” and “take-over” fields, rather than by
any substantial evidence that such: activities are undesirable or involve any.real
threat of injury. to. investors. The absence of need: for a4 major new -statutory
scheme of regulation in the areas:covered by the proposals would seem to. be
evidenced by the fact that, in. large part, the proposals merely grant to the
Commission in a specific context regulatory powers which the Commission already
has under more general provisions of the Aect, particularly the so-called anti-
fraud provisions of .the Act. The suggestion sometimes made that the proposals
merely fill “a gap in the provisions of” the Act in the area of planned acquisitions
of controlling blocks of securities of publicly owned companies'is, therefore, not
entirely accurate. .

We recognize, however, that the desirability of additional statutory regula-
tion in the areas covered by the proposals raises questions of public policy which
may not be within the purview of our Committee. Accordingly, except for the
foregoing comment, our Committee does not express any view as to the merits of
either of these proposals.

We hope that these comments will be helpful in your consideration of the
proposals.

Respectfully submitted,

TroMAS A. HALLERAN, Chairman.

(The following additional correspondence was subsequently sub-
mitted by SEC:)

SECURITIES AND EXCHANGE COMMISSION,
Washington, D.C., July 9, 1968.
Hon. HARLEY O. STAGGERS,
Chairman, Committee on Interstate and Foreign Oommerce,
House of Representatives, Washington, D.C.

DEAR MR. CHAIRMAN : This ig in reply to your letter of June 20 with respect
to the acquisition and subsequent sale by Crane Co. of a block of American
Standard Inc. in connection with Crane’s unsuccessful takeover bid. There have
been a number of situations of this type in recent months. Essentially, the
pattern is that a company accumulates more than ten per cent of the stock of
another corporation as a result of a takeover bid, whereupon the company
sought to be acquired negotiates what is referred to as a “defensive merger”
with a third party, and the unsuccessful takeover bidder acquires shares of the
third party in the merger and sells them. This presents the question referred
to in your letter as to whether there is liability under Section 16(b) of the
Securities Exchange "Act, assuming that the original takeover bid and the
merger occur within six months, or the sale occurs within six months after
the merger, whether or not it is within six months after the original tender
offer. There are a number of cases under Section 16(b) pending in district courts
in various parts of the country which involve this question, but so far as we
know, none of them has as yet been decided. The legal issues are two: First,
whether the merger constitutes a purchase or a.sale, or both, for purposes of
Section 16 (b), or, alternatively, whether the purchase of securities in a takeover
pid may be matched against the sale of securities of a different company follow-

1g a merger, for purposes of Section 16(b).

As you know, under the existing provisions of Section 16(b), actions there-

inder may be brought only by the company whose securities are involved, or

stockholder of that company suing derivatively on its behalf, and the proceeds
covered go to the company. In most of the takeover bid situations, the dollar
bount of potential recovery is quite large and there is thus adequate incentive

b the corporation or a stockholder to bring an action. Since relationships be-

bon the unsuccessful takeover bidder and the management of the company

ose securities were the subject of the bid are usually somewhat unfriendly,

re is, if anything, a greater likelihood that the company itself will bring
an action than is generally true in the case of trading by “insiders” in the
c of their own companies.
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You raise the question, however, whether the 'Commission: shouldi be author-
ized to bring-such actions in' this: particular type of ‘case. This same: question
was put to me during the récent ‘hearitigs before the Subcommittee on' Commerce
and Finance of your Committee on 8. 510 and H.R. 14475.-1 replied that; while
we ‘hdd never: sought'this authokity and were not seeking it:now, it -would: be
a most effective way ! of dealing with problems of this'Kind: I might add that, in
cohnection’ with the possibwut!y to which you advetted in your letter, we already
have autherity to bring an injunctive proceedmg under the antifraud provisions
and seek appropriate relief where @ tender offer-is used as a manipulative device
to ‘increase the: value ‘of existing stockholdings or for:'other purposes unrelated
to a’ desire tolacquire a eontrollmg mterest or a substantial investment position:

Smcere y,

MaNUEL F.'CoHEN, Chairman.

1(1\;Vhereupon, at 12.:05:p.m. the subeommittee adjourned, subject, to
ca

O
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AGRICULTURAL COOPERATIVES EXEMPTION

MONDAY, JULY .1, 1968

House oF REPRESENTATIVES,
SuBcOMMITTEE ON TRANSPORTATION AND AERONAUTICS,

CoMMITTEE ON INTERSTATE AND ForereN CoOMMERCE,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to notice, in room 2123,
Rayburn House Office Building, Samuel N. Friedel (chairman of the
subcommittee) presiding.

Mr. FriepeL. The subcommittee will come to order. .

This morning the Subcommittee on Transportation and Aeronautics
is holding hearings on H.R. 6530, introduced by the chairman of the
full committee at the request of the Interstate Commerce Commission,
and a companion bill, S. 752, which originally was the same bill in the
Senate but has come to us in substantially amended form.

These two bills have for their purpose the amendment of section
203(b) (5) of the Interstate Commerce Act to clarify the exemption
respecting the transportation performed by agricultural cooperative
asgociations for nonmembers.

Under section 203 (b) (5) of the Interstate Commerce Act motor ve:
hicles controlled and operated by agricultural cooperatives, or by a
federation of such cooperatives, are exempt from the Commission’s
economic regulation provided the cooperatives meet certain qualifying
criteria as defined in the Agricultural Marketing Act of 1929 (12
U.S.C. 1141).

The original exemption for agricultural cooperatives was included
in the Motor Carrier Act of 1935. In 1940 this exemption was ex-
panded to include a federation of such cooperative associations if such
federation possesses no greater powers or purposes than cooperative
associations so defined.

The number of groups and organizations claiming exemptions as
agricultural cooperatives has grown considerably in the last 10 to 15
years. Also the transportation activities of agricultural cooperatives
have changed greatly since the original exemption was adopted in 1935.

While this committee treated of a number of transportation services
performed by motor vehicles which were of illegal nature or so-called
grey area in our widespread amendments of 1958 and in those of
1965, this problem is one which at that time was not fully recognized.
Rather, the problem has grown more acute in the last several years
owing to the doubt cast on Interstate Commerce Commission inter-
pretations as a result of certain court decisions, and owing to the
increasing use by the Department of Defense of cooperative associa-
tion transportation facilities in the handling of Government freight.

It is my understanding that since the legislation initially was intro-
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duced last year, much progress has been made by the various seg-
ments of the carrier industry and governmental agencies as well as
shipping groups, and that there is a general feeling that the bill as
amended by the Senate affords a fitting resolution.

At this point in the record we will insert the legislation under
consideration and agency reports thereon.

(H.R. 6530, S. 752, and departmental reports thereon follow:)

[H.R. 6530, 90th Cong., first sess.]

A BILL To amend section 203 (b) (5) of the Interstate Commerce Act to clarify this exemp-
tion with respect to transportation performed by agricultural cooperative associations
for nonmembers

Be it enacted by the Senate and House of Representatives of the United
States of America in Oongress assembled, That section 203(b) (5) of the Inter-
state Commerce Act is amended by inserting immediately before “; or” the
following : “, but, in transportation for nonmembers for compensation, only when
those vehicles are being used in the transportation of farm products, farm
supplies, or other farm related traffic”.

[S. 752, 90th Cong., second sess.]

AN ACT To amend sections 203(b) (5) and 220 of the Interstate Commerce Act, as
amended, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Oongress assembled, That at the end of section 203 (b) (5) of the
Interstate Commerce Act delete the semicolon and add the following language: “,
but any interstate transportation performed by such a cooperative association or
federation of cooperative associations for nonmembers who are neither farmers,
cooperative associations, nor federations thereof for compensation, execept trans
portation otherwise exempt under. this part, shall be limited to that which is
incidental to its primary transportation operation and necessary for its effective
performance and shall in no event exceed 15 per centum of its total interstate
transportation services in any fiscal year, meéasured in terms of nage: Pro-
vided, That, for the purposes hereof, notwithstanding any other provision of law,
transportation performed for or on behalf of the United States or any agency or
instrumentality thereof shall be deemed to be transportation performed for a
nonmember : Provided further, That any such cooperative association or:federa-
tion which performs interstate transportation for nonmembers who are neither
farmers, cooperative associations, nor federations thereof, except transportation
otherwise exempt under this part, shall notify the Commission of its intent to
perform such transportation prior to the commencement thereof: And. provided
further, That in no event shall any such cooperative association or federation
which is required hereunder to give notice to the Commission transport inter-
state for compensation in any fiscal year of such association or federation a
quantity of .property for nonmembers which, measured in terms of tonnage,
exceeds the total quantity of property transported interstate for itself and its
members in. such fiscal year.

SEc. 2. Section 220 of the Interstate Commerce Act, as amended, is further
amended by adding ‘the following immediately after subsection (f).:

“(g) The Commission or its duly authorized special agents, accountants, or
examiners shall, during normal business hours, have access to and authority,
under its order, to inspect, examine, and copy any and all accounts, books, records,
memorandums, correspondence, and other documents pertaining to motor vehicle
transportation of a cooperative association or federation of cooperative associa-
tions which is required to give notice to the Commission pursuant to the provisions
of section 203(b) (5) of this part: Provided, however, That the Commission shall
have no authority to prescribe the form of any accounts, records, or memorandums
to be maintained by a cooperative association or federation of cooperative
associations.”
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ExECUTIVE QFFICE OF THE PRESIDENT,
BUREAU OF THE BUDGET,
: Washington, D.C., September 8, 1967.
Hon. HARLEY: O. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

DuAr MR. CHAIRMAN : This is in reply to your request for the views of the
Bureau of the Budget on H.R. 6530, a bill “To amend section 203 (b) (5) of the
Interstate Commerce Act to clarify this exemption’ with respect to transporta-
tion performed' by agricultural cooperative associations for nonmembers.”

Thig bill would restrict the current exemption of agricultural: cooperatives
from economic regulation by the Interestate Commerce Commission to those
gituations where the traffic is farm-related. The effect of this amendment would
be to deprive agricultural cooperatives of revenues which enable them to provide
more efficient and economic transportation services.

Since we' believe that the ‘present exemption, as interpreted by the courts,
properly 'balances the interest of the public, the cooperatives, and for-hire
carriers, we would be opposed to enactment of H.R. 6530.

Sincerely yours,
‘Wirrrep H. ROMMEL,
Assistant Director for Legislative Reference.

DEPARTMENT OF AGRICULTURE,
Washington, D.C., July 24, 196%.
Hon. HARLEY O. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

DearR MR. CHAIRMAN : This is in response to your request of March 13, 1967,
for comments with respect to H.R. 6530, a bill “To amend section 203 (b) (5) of
the Interestate Commerce Act to clarify this exemption with respect to trans-
portation .performed by agricultural cooperative associations for non-members.”

This proposed legislation would, if enacted, limit the exemption of motor
vehicles controlled: and operated by a cooperative association as defined in the
Agricultural Marketing Act, approved June .15, 1929, as amended, or by a
federation of such cooperatives. The exemption from economic regulation would
no longer apply to .such motor vehicles when used in the transportation, for
non-members for compensation, of property of any kind except farm products,
farm supplies, .or other farm related traffic. This provision for total elimination
of certain kinds of cargo from 'the benefits of exemption would impair the
efficiency and economy under which transportation is conducted by cooperatives
in accordance with the existing provisions of law.

The Department does not favor enactment of this legislation.
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