" Against Pay TV ¥. F.0-0y 301 F.2d 835 (1962), oert: omied, 371 U.S. 816.

- served thereby.’ 47

. .the :Communicati'onsi Act of 1934 -which the .Commission believes constitute
“authority for the authorization of gubsecription television serviee. v

On February 6, 1958, the House Committee on Interstate. and Foreign Com-
mercée adopted a resolution expressing. the sense of the Committee that the
Commission could not_authorize _gubscription television absent amendment of
the Qommumcationsf Act of 1934. A second resolution;. of March 24, 1959, ‘stated
“the Qommittee’s‘" vyiew that the earlier »I:esolution,.sh‘ouldnot‘ pre'clu‘de;thel grant -
of an authori‘zation"for trial or e’xperime’ntal operations, under the terms of the

v -C()mmission’s Third Report in Docket' No. 11279, 26 7.C.0. 265 (1959)..
On February: 93,1961 the Commission granted an application of Hartford

Phonevision Company for an authorization to conduct an experi‘mental sub- :

~ seription television operation. over station: WHCT, Hartford, Connecticut. Hort:
ford Phonevision Co., 30 P.C.C. 301, This decision was made after ‘f‘hearihg, and

~upon the basis of the earlier Third Report in Docket No. 11279. Upon appeal to
~ the United “States Court of Appeals‘forjthe District of Columbia Circuit,-the.
OOmmission’s‘ action was challenged both with respect to its jurisdiction to. permit
any subscription television service and the particular terms of the Hartford trial.
The first -of these jssues was: defended by the Com‘missidﬁ upon the basis of the
considerationS'Set‘ forth in the ”Gommissio‘n’s Memorandum of Law of J uly 3, 1957
This authority was sustained by the Court of Appeals. Conmecticut Committee
It has been suggested that. the decision merely upheld authority to grant an
" experimental license, but 1 believe that analysis of the opinion demonstrates its-
approval,ofi}the- generalauthority’"of'the Commission to’ guthorize subseription

TV. The Court itself cha‘racterized»the contentions as including a proad argument .

‘ that the Commission lacked statutory power

- e

to a‘uthorizek any television broad-

cast system which required the direct. payment of fees by the public. Thus, it = ‘

stated (301 F.2d at 837) that the first issue was whether “the Commission lacks

_gtatutory power to authorize 2 television broadeast ‘syst’eﬁi' which requires the
-direct payment of fees to the public.” On this issue, it stated (301 F.2d at 837) ¢

~ “The FederalvGo_mmunicatipnsL,Obmmissi}dn’fin’%as‘_ established in 1934 under a
typically broad grant of power by which the Commission was authorized by

. "Congress, subject to limitations ot pertinent here,.toissue 4 broadcasting gtation

‘license to any ‘applicant ‘if publ,i;céonirenience, interest an

, : d necessity will be
U.S.CA. §307(a). “Additionally, Congress speciﬁcallyv com-
manded ‘the Commission by Sec. 303 (8). of ,theCommunications Act, to ‘study
new uses for radio, provide for ewperiwwn:tal uses of frequencie.s, and generally
encourage the larger and more effective use of radio in the public interest.’
‘(Pmphasis added.) The plain 1anguage of the statute thus makes clear that Con-
gress placed an affirmative duty on the Commission to experiment with and de-
velop the most desirable ‘deployment and utilization of the nation’s comm nica-
tions facilities. The Supreme Court has said that ‘where the language of an
enactment is clear, and construction according to its terms does not lead to absurd

or impractical consequences, the wo"r(}skemployed are to be taken as the final
expression of the meaning_intended.’ United: States V. Missouri Pac. R.R. Co.,
278 U.S. 269, 278,49 8. Ct: 138,136, 73 L. Bd. 322 (1929).” ’

The opinion; goes on to refer to “the di‘stinguis'hing;’;éharacteri'stic.” of the

i authorization as the experimental n‘atu_rg@qf the grant, in response to the

appellant’s arguments that the grant was made with inadequate knowledge of
“the programming plans of WHCT and that it -had not been shown that these

.. -plans. would serve the public interest. And, noting its assumption that the Com-
mission would carefully scrutinize the operation and oversee the form which

programming would take under the subscription system,*’the Court added:

“gurely its power to see that this area of the public domain is‘uSed in the public

interest is not less for ‘paid’ television than. for the existing ystem of go-called

“free’ “television.” (801 F.2d at 838.) At no point in its opinion does the Court
indicate that the authority found in the statute is limited to the grant of an

experimental license. Thus, the Qotnmissio‘n’s position is, I‘bel'iev‘e,:f' 1y supported feit

by the opinion of the Court of Appeals. R ST s Cai
" purthermore, when- certiorari by the,Sup‘reme‘;{Cqur«t; was s,,ought_hy, the ap-
pellant, the Solicitor General, on. behalf of the Federal "Gommunicatiopsf(:om- -
mission, advised the Sypreme Court that the Court of Appeals’ decision was not -
limited to the ‘question of authorization of a,n;eXperimentaIoperation,&since’ basic
jurisdiction must be present whether the authorization be for a trial or permanent
operation. A oDy of the opposition to certiorari is enclosed as att;achment‘B."See
footnote gtherein.. R o R RS - : : E




