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. .By the ‘time the Federal WOommunications: Act of 1 34 .was enact‘gd, ,.u}ere
" pad been no change in the 'universal-,,practice of financing hrqadcast operations
by selling - time to advertisers, 2 fact which presumwbly explains the lack of
attention to ‘the question of Vsubsc‘ri‘ptio-n ‘proadcasting during the debates on
the new’ statute. Since 1934, a number of Bills have been yintjmduced‘ in Congress,
including HR. 5,86,*intmduced during the current session by Reprx:esenative
Celler of New York, vwlxichgwould operate to prohibit ‘authoriz-ahion‘of;bmadcast
~ frequencies for -subscription television. It i8 understoc)d that none of these Bills
" have been reported out of Committee. Their introduction appears 1o reflect an
~ gssumption on the part of the Sponsors that in the absence of -some sucp;,;speciﬁc
pr,ohi'bibilon, thevCommission is not barred under the provisions of the plfe,sent
- gtatute from authorizing subscription tel‘evision.operations,‘provided of course
“#he basic requirement of a finding that subscription television service would be.
“in the publie interest, is met. : o : ‘

il_cmssxmdmow oF SUBSCRIPTION TELEVISION

The Radio Act of 1927, contained no definition of bmadoasbing.‘ The present
Act, in Section 3(0) defines “B»ro~adcasting’;’ as “the dissemination of radio com-
maunications intended to be received by the public, directly or by the intermediary
of relay stations.” Section 3(h) of the Act defines seommon carrier” orj’f‘carrier”
‘a8 “‘any person engaged as 8 common carrier for hire, in interstate Or foreign. -
_communication by wire O radio or interstate or foreign radio transmission. of
_energy, except where reference is made to common carriers not subject to this
~Act; but @ person engaged in radio broadeasting shall not, insofar as such person
is so engaged, be deemed @ common carrier.’ (italics supplied) Thus, under the
- statute, proadcasting and common carvier services. are mutually exclusive
: classiﬁcations‘ ‘ R S : S )

“A number of parties to the subscription television proceeding (Docket 11279)

'have,,sub,mitted contradictory views concerning  the question of whether gub-
geription television ig properly classifiable as a broadcast gervice, a common
carrier service OT ‘some other: kind of service not specifically defined. in the
Act. The various views. on this, question are not discussed in.thisﬁMemora,ndum,
the scope of which' is limited to. the question of whether the ‘Commission. has

5 ju-risdiction to -authorize subseription television. 1t is well
the Commission has the power to authorize the use of broadcasttreguencies

for non-broadcast radio services. Thus, the ,ques‘tion.ofwhether gubscription tele-

yision falls within or outside the scope of ‘,‘broadca‘sting‘”fas _defined in Section
3(0) of the Actis not controlling on the question of Commission jurisdic;tion, An
example 18 furnished by the Commission’s action authorizing FM stations under
stated conditions to render what 18 called a functional music service which is

primarily non-broadcast in nature and which ig furnished to subscribers;under

The question of the possible classification of subscription television as “broad-

casting” shall be examined pot only in the light of the definition in section
+3(0), but also in relation to t‘hey.i,,mplicahons "de]nvmgkfr?om other sections of the
Act relating to proadcasting, in,cliuding«usection 315, 317, 325, 326 and 605. A
‘prief statement of the contents of these sections, with the exception of section
605, is set out on page 2 of this: memorand\im.v Section 605 excludes broadcast

,communications from ihe ‘general prohibition of unauthorized publication of
. Interstate Or. foreign c-ommumcations by wire.or radio. . - o m Lo
In its Notice of Further Proc‘eedings in the ‘subseription television ‘docket the

Commission stated: T e i
eWes leave for future determination the related legal questions of ‘whether
subscription television would be properly classifiable asf\;«f‘broadt:asting”, within

‘the meaningibf Section 3(0) of the Commun;cationsAa or whether it may be
. elassifiable a8, _someother types of gervices. NoT, in view of the steps contem-
- plated in this Further Notice, it is necessary Or desirable that we endeaver to -
yeach final conclusions at this stage conb‘erni-ng the proper classiﬁcatibnlof sub-
scription teleyision. While we re‘cognizeitﬁeimpgrtance of: settling this. question,
_ we believe that it would be premature to attempt,to’de(:’ide;it until we ha d- -
' ditionalrinformati.on : ner which subscription.te}evision,f it -

- authoriz’ed_, would Opemte.imactual practi’c’e.”ﬁ L L e
Adopted : July 3, 1957. ‘ L
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