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~ firmative duty . -« 0 experiment with and develo
the most desirable deployment and utilization of th

~ pation’s com vuni‘cations facilities’” (Pet. App: 6. “
The license challenged here falls squarely within t£ :
scope of that dt ty: R e B
9. Petitioners’ contention (Pet- 99.95) that th

~ Commission erred in authorizing a trial subseriptio
| television operation ’Without first. determining'Whethe
it can or ‘should regulate rates, is raised for the firs
time in the petition and is therefore not properl

before the Court. This allegation of error was 1C
included in the notice of appeal or-in the stipulate oo
issues filed with the court of appeals (J-A- 14
~ Qontrary to- pétitioﬁers’»ptés)ent contention (Pet. 28

~ fn. 27), it was not presented to the court of appeal
. in‘the briefs'below.? Gl aE s TR o
¢ Petitioners also urge (Pet- 20-21, 22) that, while the Con
- mission found it had statutory power to authorize:subs‘criptio‘
television on & regular, pwmam&i;}basis, the court of ‘appeal
did not reach this qupstioni,{and found such,authorit;y only t ‘

authorize jafvft,rialy test.. We do nqtjf;})elievq this to be a COTTeC :

- evaluation of the bpinionfbelow,‘sd far as the jssue of bast
~authority raised by peti‘ciOnerS 15 concerned. Statutory suppor i
_for the COnuniSSion’s jurisdiction'to authorize a, system ‘reqili"rf’ v
“ing the ‘payment of fees by _the public is equally - necessar,
~ whether that authorization be for a trial or ’a;‘permanent:o;)efaf »

tion. Neither the Cominission_ndr the court below (nor,'indeedf e
petitioners) made the”alle;gieddi"stinctian, _Ag petitioners recog
nize (Pet- o1, fn. 28), the court below correotlystated petition.
ors’ contention as & ‘road?a;tmok on the Commi'ssion’:s. statutory
; powergto;authorize any system requiring the direct payment o
foes from the publie. e G
°In their briefs efore the court of fappealsp(copies/ of whicl

are being lodged with this,Coui*h)‘,»petitlon,jxts.aSSumed,thait the |

.

Commission had no power ,tof‘regulate,;rates; in arguing that &
" had no power to authorize gubscription ‘operatgions,lfbut’fdid:.npi e




