. possessmg speeral eqmpment w111 recewe the broadcast And ‘a8 the

' Court of Appeals stated in Functional Music, Ine. v. FCC‘ 274 F. 2d L

| 543 548 (D.C. Cir.), cex

denled 361 US 813 (1958)

: “Program speelahzatlon and‘/ T oont ;
minative of this requisite inte
broadeastmg status. . . . Broadeasti
though a segment of those capable ring 't
nal are equlpped to delete a portron of that signal,”’ j

: ezfore dls]oosrtlve of

L and v1ce versa

If the “funetmnal musrc” servrces mvolved in t ”s last case are[;f?v
'k”properly classifiable as “broadcastmg”f(as the C

e t1ona1 musrc ‘audience is mueh smaller ‘than that of subscrlptmn tele-

~ vision. - More 1mportantly, functronal musie’s audience is ‘inherently
711m1ted in type to “restaurants, stores, ‘schools and comparable -
‘ stltutlons » Id. at 544. In contrast in the Hartford trial no. limit

. - year when RKO 11m1ted the number ‘to 5,000

Sy tatlons on range of reeeptron, the only con

was placed upon the type or number of ,subsorlbers untll t_he-

i ';explamed Otherwrse, besides the ~geographic and atmospherlc ’11m1-

e individual from partmlpatmg in the subscrrptron services were either

 his own economic dictates:or his own free choice to abstain. Eachf

 nal and’ equlpment necessary to seramble and

'f‘ﬂ,one of these considerations 1s equally apphcable to any‘ other f’t
;,f of “broadcastmg” e e A

Tt is likewise true that ‘the 1nherent nature of the S1gnal trs
mltted by a subserrptlon operatron demonstrates that it is a ““broad-

1 is not neoessarrly deter- -

‘of ‘Appeals
‘eld), surely subscrlptlon services are broadeasts. The potentlal fune-

third
the reasons pre ously: *

ations preventmg an

cast’’ service. This signal is praetleally identical with ‘that f‘?anyf s

 other’ broadcast statlon, the only: difference belng”the speolahzed srg~>’

 mission, A similar 31gna1 and sumlar equlpment were mvolved m‘ ‘
i the Fumtwnal Musw case. , sy L

Smce most televrsmn broadcast statrons derlve their revenue from« .

- *;advertlsmg and not from subsorlptlon charges, the argument has been{ o

’ “made that Congress did not intend to authorize eubsorlptlon statlonsf‘_.f
to be classified under “broadcastmg > This argument ﬁnds no sup-
“port either in. the historical development of television or in the leg-

~ islative history of the Commumcatlons Aot ,As the Gommlssmn rec-
- ognized in its First Report : S

“When Congress debated the leglslatron which emerged as thej :
‘Radio Act of 1927 the practlce of ‘free broadoastlng had become“/

7 »oramble the trans-



