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1mportant feature d1stmgu1shing broadcastmg from pubhc utilities, and

common carrlers -a distinction which was explicitly recognized by
Congress when 1t drafted and adopted the Commumcatt.ons Act 29

This smgle fact also sharply d1stinguishes pay telev1smn from
other changes in broadcastmg which have occurred over the years such
as color telev1s1on, FM broadcastmg, sxmplexmg, multlp]exing and func-
tional music operations.,30 Italso d1stingulshes pay television from
CATYV since in CATV thereg agau.,ny is no dxrect fmanma,] relationshlp
between a hstener and a b'roadcasz‘ lzcensee ‘The relat1onsh1p is between
a l1stener and the CATV operator who is, in effect chargmg the hstener

for the ‘use of w1re lmes Whlch he has constructed S0 as to brmg the pro-

gramming presented by the ]1censee to the public 31 On the other hand,
a licensed pay telemsmn system permlts the lxcensee to charge for the .
use of public facilities (the air waves) without any governmenta] regula-
t1on of those rates; the Supreme Court clear]y mdl cated m the Sandem
case32 that rate regulation of broadcastmg is not encompaesed within
the present Act

o See g_g; the remarks of Senator Broussard who durmg the debates on’ the ,
Commumcatlons Act of 1927, stated "radio makes no direct charges whereas the -
others' (telephone. and telegraph) are in the business of serving the public for di— L
rect pay." 67 Cong. Rec. 12504. See also Pulitzer Publlshmg (‘o v, FCC 68 o

Although it is true that certain ‘subscribers of funcmona! musﬁc pay for the
privilege of receiving material broadcast over the air, it is also clear that the
general listening audience does not pay for this broadcastmg ‘Stores, factories
and buildings which desire such operations purchase them'so as to provide the .
public in those stores and buildings ‘with background music as an add1t1r“m1 serv— . :
ice: The ‘public is-not 51mu1taneously deprived of the se“rwce g o

It should be noted, of course, that,; as 'was ‘pointed-out above, the CATV op=1i
erator may, himself, originate programming, charging the public for it. Under =
these circumstancesb CATV becomes ‘quite similar to pay television. It is signif-
icant, however, that the Commission hag specifically: refused to hold that origina~.
tion of programming by CATV systems .on a permanent basis is in the public in-
terest and has sought guidance from Congress on this matter. “See Second Report :
in Docket No. 14895, at Par 153(ii), 2 FCC at 78” ' . :

82 FCC v. Sanders Bros. Radm Station, 309 U. 8. 470, 474.




