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The failure of the . Regul’ationsv‘to provi'de that a research ,I;e‘ssee; may apply

. the fruits of other research to enter commercial production ig similar in its
~effect to the absence of provision for'icommer'cialf roduction leases ‘without
research. The risks of undertaking research are Increased, since the possibility
of sueccess is confined ‘to the researcher’s ‘own 'éﬁbrts,and? ?S‘:iinc@,evfen’apparehtly

successful efforts by him may be less Successful than thoge of others.- "

The ‘apparent requirement ‘that'a «partiwl&:r”feeam‘:h ‘project be: cartied to its ,
own conclusion regardless’of “*th‘,e‘Aachievements:f'ogf others'is, in ‘short, a substan-
tial disincentive to the ccmméncement"of, a research ‘program. It isa disincen- =
tive which serves no public interest and ‘will frustrate development, Ll
4 The Absence of Procedures for Settlement of Disputes - L e

- Throughout the Proposed Regulations, there are, ay ‘there»mfustf;inevitablyﬁbe,; :
.many points at which differences of view could arise between the lessee and the -
lessor. (We shall ‘comment specifically -on ‘Some: o:ﬁ,them_below:)z; Among them
are such questiong ag whether research is being carried out in compliance with
“the original program, or whether it should be ; whether the program hag been
~ Successfully completed ; whether the program ought to be modified ; whether =
commercial production ig “Justified” ; what the extent ‘of ‘the ‘production lease.
- should be; whether conservation measures broposed-to be taken are adequate; -
and a host of others. Bach such ‘question has its.own substantive difficulties. But
-1t is possible to say of every such question that a fair brocedural mechanism for .~
the prompt adjudication of differences of view will -ameliorate. 'ﬁhe,&ﬁwbStan;tiVe B
difficulty, even though it does not remone it. e s T
80 far as the Proposed Regulations indicate, only the federal courty would be
available as an alternative to unsuccessful negotiations to resolve differences.
In an on-going brogram of research and development, the sole alte.rnativeﬁof
recourse to the courtgis inadequate. - R PSR L T ;

Provision must be made for DProcedurally brompt; definite and fair arbitration.
of all.such differences, utilizing an arbitration System which is, in fact, independ-
ent of the Department and the lessee. ... . SR

To: the extent that such a brocedural system ig not. incorporated in the .Regula- '

“. tions, the vesting of discretion in ,thevDespart:ment 'to grant or not -grant produc-.
tion leases; and to ‘eontrol or prevent ‘operations 'is, in our view, a substantial
obstacle to research leasing, ER e e L

ot ; ; THE REGULATIQNS—-?ARTIQULAR"PRO]%LEMS~. | ; :
The following numbered sections sétfoﬁt"?6i1r“commentsc on some particular
- matters with which the Proposed Regulations deal. For purposes of organization,
we ‘have grouped our comments in the order in which the ‘problems _discussed .
would be likely to arise .in actual leasing _‘pra‘ctice._We begin, ,tl,_;-erefqre, with
bayment of royalties, =~ G peleh s e L e
. 'We have not sought to deal with every potential broblem which the structure .
or language of the broposal suggests. Instead, we have confined even these detailed =
comments to matters which we believe wil] have an important effect on the use-
fulness of ‘the Regulations when they are made final. T S
4. Selec‘tion’ of Leaseholds ' VAT R s 86 St
Sections 3170 and 3171.—T1t appears that the selection of bublic’ domain
acreage to-be included in the up ‘to 30,000 acres which ‘will be available for dis-

position undep the. Final'RegulartiOns‘is‘ to be unilaterally mage by the Secretary
in the light of what the Department conceives to‘be»potentially fruitful research :

and development. Thig method : of proceeding fails to take ‘advantage ‘of the ,
" erti industry in the variety of technological ‘areas which -

. There i§' nothing in the miere limitation to 30,000 acres which requires that the
Secretray select the acreage. Section 3171.2(10) and (12) provides that the ap-
.. plicant musf‘specifyitsfpr'ogram for research and itg brovisional plans for com-
mercial development. It is, therefore, more reasonable that the lands be first
selected . by the. applicant in the light of its proposed program, rather than by
~ the Secretary in advanee of application. Means are readily available to resolve
problems which could arise from conflicting selections, or from other sources.
What should be paramount Is to utilize the capabilities of industry in the selection




