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B. ‘Entitlement:to a;‘Rqs‘e(qu L‘eqse' ' ST S S
Rections 3172.2 wnd§‘3171;3~;——gttheSe,tWo, sections specify the criteria on which
legsees are to be seleeted.. Their principal defect is that they appear designed
to: exclude frqm,partigi ation those who have privately ‘acquired reserves. -

For eiamplie,‘;;parts (Adi);;andg(f) of Section 8117.3 require that.the applicant’s

“need” for- leased lands “for research. and _production, and its “peed” for the
minerals to be produced, are Cri eria to be taken into account in the awarding
. of leases: The: implication is.clear that the possession of privately owned reserves

" jg to be a bar tothe acquisition of a federal Ieasehold under these Regulations.

" The basic aim of these Regulations, to stimulate research and enable participa-
‘tion of those who have no" access to suitable reserves, does not require that
companies holding reserves be excluded. Indeed, to exc lude them is jnconsistent
with: the objective of fostering. technological development. The criterion of “need”

for reserves should therefore be eliminated. : O : o

Thete is & separate and novel problem jnherent in part.(£). which requires:
that an applicant’s “peed” forithe minerals-to be produced from the leasehold be
_takenfinto ‘account. To the ‘extent: that an applicant’s “peed’” for minerals to be
o prdducedtraiSes the same ‘questions as its “peed’’ for reserves in:place, part (f)
18 merély'c’umulaftiVe of partitdyy L - : : ,

Although' it is-difficult to eoneeiveho’w*an applicant could “‘need” reserves of
minerals and: yet not “need” the -minem’ls produced, it ig possible that an ap-
plicant’s “pneed”” for produced minerals is meant to introduce a separate. criterion;
~ under which the Department would attempt to evaluate the desirability of ‘the

 ylimate use to which the appli@ant:Wouldput the minerals. Such a criterion would

- be unay\oidafbly‘ arbitrary.. . R e L S o
- For example, & mineral may be ‘assumed to be needed if it is consumed by the.
- producer in it existing -operations, ‘But, is the extent of those operations or the;
extent of his othervresewe‘s of similar minerals: to be taken into account? Is

“peed” established by a program to expand such operations? What ratio of

présent reserves to project consumption will establish “need”? - o

‘Similarly, is “peed” to be established by ‘an intention to diversify into the
production of & new mineral or by.the intention tor produce a mineral solely for -
sale to others? Since the minerals which will'be produced under a research
and development proposal will not be oil shale, put rather principally crude’oil,
is an applicant’s “need” for crude oil to be taken into account, or only its “need”

~ for this kind of reserve of crade il? The same question is obviously present as
-t0 the other minerals, such as the sources of alumina hich are sometimes found
"It is apparent that ‘the criterior o '

: , lor “need” for produced minerals ‘cannot be
‘ a‘dminisitexjed“unless an elaborate definition is given to the concept of “peed.”
- But, such 2 definition could only be. framed in the light of the public interest
that the application of the eriterion s intended to protect. e
The fundamental difficulty with part (f) ig that no public interest relevant to
these Regulations is inVolVegd*ihthe’ ‘applicant’s “need” for produced minerals. The
only relationship between the concept . of «“peed” and the leasing process that we
are able to discern is the remote pb‘sxsibili,ty*‘tha‘ti leasing may result in undue
‘concentrations of reserves in the hands of a few. But that problem cannot arise
under these extremely limited Regulations, which will dispose: of, at most; a small
fraction of the public domain reserves. Moreover, for purposes of these Regula-
tions, or of successor regulations of more: general effect, a limitation on the
acreage an applicant can acquire is 2 ‘more veffeétiv:ef,and administr‘abl‘e bar to
concentration of reserves than any 'cqntrivfedlconcépt of “need” could be. ,
The proposal that a eri;terioh of “need” be applied to easge applications is one
of  many. ingtances in. these Regulations where the psence of a procedure
for contesting a determination is significant. In the ghsence of a fair procedure,
the potential fo.r‘arbi*trary ,admi,nisfgmtion of .s0 vague a standard‘is unnecessarily
aggravated. . o T . R T ,
¢. The Right.to'@ Oomn.emml?Pro;duotio% Lease . SO LR ,
- Qection 3172.2 “(a) and () —Part (a) of this section provides that the Secre-
tary shall designate the résearch term of the lease, which is not to exceed ten’
(10) years. Although the Regulations are not clear, it is apparent that as a prac-

ical ma’tterfuié desi ation ‘must be made at_thé*t’:’o-mmemex‘nenty of the research
lease term. However, if the period designated i% less than ten years, ho-reason ap-
pears why the term should not be extended to ten years golely upona showing that
~‘the lessee has peen and is diligently pursuing a substantial program of research.




