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gerious problems At all eVents in practlce the selectlon Would necessarily be
resolved at the time of grantmg of the lease
The extent of the commerc:xal produetiOn leasehold is more tmportant But under
“the ~Regulatio‘ns, At-ds not aece’rtainableat the commencement of the research‘
term. \;The-:onlyf standard'provldedj in the Regulations is that the Secretary wﬂl

- allowing reasonable reserves.” ‘The effect of this 'provismn is t hat a research
1essee, after as many as ten yearSOf;substantial research expen 1tures will have -
no other assurance of the extent of his leasehold than that the ‘then ‘Secretary
of Interior regards the extent of the awarded reserves as reasonable.’ » (Here,
again, the uncertamty is aggravated by the absence of any proeedu’re under the
Regulations by which the lessee mlght effectwely challenge the award as insuﬂ’l

cient and unreasonable) o
This initial Jeasing program, conﬁned ‘as 1t is to a mmute portlon of; pubhc il
domain. reserves, should prov1de the potent1a1 research lessee with a definite
assurance of a mgmﬁcant number of years of reserVee to support commercial
productlon at whatever rate is propos ed. “h1m productlon facilities;
thirty years would hardly be a dispre portlonatel e assurance Not only must
the lessee be able to amortize the P edlctably iarge mvestment in P oductlon fa-
mg royalty rates; it must also be able to
arch. The , (see below)

- cilities, desp1te the proposed escal ati

- develops; and even propose to confiné its. rate of 1 profit by & narply escalating Gk
o royalty scale. It is unreasonable that they ‘should also deprive the lessee of the
- certamty of & substantlal term of years, for recovery of and return on 1ts 1nvest-

; those Proposed Regulatlons opens no threat of undue concentration of reserves’
' in the hands of a single holder.. The publie 1nterest which is affected is simply
©  that it may be. unde.s;irable ‘that any Jessee acquire control of public ‘domain Te-
serves to hold them for an indefl - time after. research without commmnents
to produetlon o protect the publi erest on that score, it is desirable only that
the lessee undertake a program. ﬁf constructlon ‘of | faahtles-—if it, so. desires,
- perhaps geveral of them—_’-'s‘drﬁoiént}; to utilize the allocated reserves. Since the
proposed lease terms I uire productmn ‘to hold the lease al risks to

This subject matter is one specific example of the faﬂure of the Regulatlons ;
~to appraise. adequately the risks and 'costs;offreseareh and development. The -

optimum size of commercial production leaseholds. will only be definitely known
after a varrety of techniques has been developed and applied commercmlly .. The
purpose ‘of these “Regulations must be 'toenCOur'agefthe "research that will ¥ ead ;

- to development so that industry and the Department may learn from productmn
« experience’ what i§ necessary ;ana What is fair to the public and private ‘interest.
. That purpose cannot | be achiev the program grants the research lessee, -

who takes the risk of development, a posrtlve assurance of'a leasehold of suh_

stantial extent ; R _

E. Disposition of Teohnology Lt : £

Section 3172.9 (d) and (€)—— The cumulatwe effect of these two provisaons is
to dedicate all technology develroped*under research jeases to the public without
‘ compensatlon to the lessee; and to require, the lesseeto“make ‘available, under

regulation of the: Department, addltmnal tec echnologies owned by the lessee which
#gre necessary to permlt ‘others to’ practice mventlone made in the course of or
ynder the: yesearch te of the lease. i (Provismn » "ade for exceptmns* to thlS
latter requlrement to" be Wmtten into the research :
exceptional circumetanc smade ") : :
The. heart o;f the matter here is ‘that these prov1s1ons are' unfa1r But before

- considering’ fheir substantive terms, it ‘should be noted again that in the absence 0f
- speedy and equitable procedures tof.resolve«the multitude of controvers1es which
could arise between the Department and any lessee which has conducted prior
research, the provrelons are, s0 burdensome as to be unworkable (Who, for ex-

1 ‘necesSary .

ample, is to determine W Sl
1t seems probab e that ¢ Depa artment believed these provmmns to be‘r u red
py President. Kennedy’s Statement of GOVernmen Patent Policy which the.

Propoeed Regulatione refer If that ls %0, ‘the. Department has mlsconceived that




