428

q 7973—Prohibited Transactions

W-14

34 Am Jur 2d

ceives the benefit of, the transactipn is one of
the following: .

", .. The crcator of the organization (if a
trust). o

. . . Asubstantial contributor to the organiza-
tion.

... A mcmber of the family (brother, sister,
spousc, ancestors, or lincal descendant) of the
creator or of a substantial contributor.

... A corporation controlled by the creator
or a substantial contributor through direct or
indirect ownership of 50% or morc of the total
combined voting power or of the total value
of all the stock.?

1. Code Scc. 503(c).
2. Code Scc. 503(c).

7973. Potential prohibited transactions
don’t bar cxemption. Thc prohibited transac-
tion bar is against aclually engaging in pro-
hibited transactions. The mere fact that an
organization has authority under its govern-
ing instrument to enter into what would be
prohibited transactions won't deprive it of its
excmption as long as it doesn’t actually en-
gage in any prohibited transactions.!

1. Waller, 39 T.C. £65(A). .
7974. Dccisions, rulings, ctc.,, on pro-
hibited transaciions. The following have been
held not to constitute prohibited transactions:
. . .andircct benefit derived, from distribu-
tions by an cxempt trust, by rclatives of em-
ployces of the creator corporation.!
... A loan by an excmpt trust to a corpora-
tion which controls the crcator corporation.®
... A loan to the creator who gave his note
which required him to deliver as sceurity, on
request, mortgages on specific eal estaie worth
several times the amount of th- Tran. The loan
wasn't without adcquate seci ~?
But the following have bee:
hibited transactions:
. .. An unsccurcd loan to th- creator of an
exempt trust notwithstanding that the creator
was solvent and in sound fingnzial condition.
Adequate security refers to collateral not to
the creator’s financial condition.t
.. . Loan to partnership by an exempt organ-
ization to wiich the gencral partner was a
substantial contributor, notwithstanding that
the loan was the joint and several liability of
all the partners and cach partner had sufficient
. asscts to satisfy the entire loan, where it wasn't
otherwise secured.®

J ebservatlon: The Sixth Circuit. suggests
that where an exempt trust purchascs cquip-
ment by borrowing under a chattel mortgage
arrangement and then leascs the mortgaged

"4 to be pro-
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cquipment to the creator of the trust, the trans-
action may constitute a prohibited loan.®

J obscrvation: Somc decisions have allowed
employkt’s deductions for their unsccured notes
given o an cmployec trust in payment of their
contributions. Where the deductionis al-
lowed in one ycar and the note isn't paid until
the following year, the effcct is the same as if
the employcr had borrowed from the trust for
the period from the cnd of the year in which
deduction is allowed until the note is paid.

1. Rev. Rul. 96, CB 19631, 264,

2. Rev. Rul. 8‘—526, CB 19582, 269. .
3. William Clay, Jr., Foundation v. U.S., 23) F.
Supp. 628

4. Van Products, Inc., 40 T.C. 1018.

5. Rev. Rul. 65202, CB 1965-2, 172.

6. Cooper Tire & Rubber Co. Employec’s Retire-
ment Fund v. Com., 306 F. (2d) 20.
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7975. Sccurity for loans by employce
trusts. A special rule cxempts certain loans
by employce trusts from the adequate security
requirement. This exemption applics only to:
... Employces’ supplemental uncmployment
benefit trusts, described in Code Sec. 501(c)
(17).

. . . Qualificd employce pension, profit sharing
or stock bonus trusts, described in Code Scc.
401 (a).

A bond, decbenture, note, or certificate or
other evidence of indebtedncss a.quired by
such an employee trust won't be treated as
a loan made without adequate sccurity if:
... The obligation is, in gencral, acquircd by
the trust ecither in the market at thc market
price or from an uaderwriter in an SEC regis-
tered offering at the public offering price at
which a substantial portion of the same issue
is acquired by persons independent of the is-
suer or from the issuer at a price that isn't
higher than that paid currently for a substan-
tial portion of the same issuc by persons inde-
pendent of the issuer. These rules are spelled
out in detail in the Code and regs.!

. . . Immediately following the trust’s acquisi-
tion of the obligation, it holds not more than

"25%, and persons independent of the issuer

hold at least 50%, of the aggregate amount of
obligations jssued, in such issue, and outstand-
ing at the time of acquisition.?
. . . Immediately foliowing the trust’s acquisi-
tion of the obligation not more than 25% of
the trust's asscts is invested in’ obligations of
the creator of the trust or any other person or
corporation with whom a prohibited transac-
tion is barred.?
A change in the ferms of an obligation is
considered as the acquisition of a new obliga-
tion to which the foregoing requirements ap-

ply.*
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