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— 3-807.5 Defective Cost or Pricing Data.

(a) Where any price to the Government must be negotiated largely on
the basis of cost or pricing data submitted by the contractor, it is
essential that the data be accurate, complete and current and in appro-
priate cases so certified by the contractor (see 3-807.3 and 3-807.4).
If such certified cost or pricing data is subsequently found to have
been inaccurate, incomplete or non-current as of the effective date of
the certificate, the Government is entitled to an adjustment of the
negotiated price, including profit or fee, to exclude any significant
sum by which the price was increased because of the defective data.

' The clauses set forth in 7-104.29 give the Government in such a case
an enforceable contract right to a price adjustment, that is, to a
reduction in the price to what it would have been if the contractor had
submitted accurate, complete and current data. In arriving at a price
adjustment under a clause, the contracting officer should, after review
of the record of the contract negotiation (see 3-811), consider the
following:

(1) The time when cost or pricing data was reasonably available
to the contractor. Certain data such as overhead expenses and produc-
tion records may not be reasonably available except on normal periodic
closing dates. Also, the data on numerous minor material items each of
which by itself would be insignificant may be reasonably available only
as of a cut-off date prior to agreement on price because the volume of
transactions would make the use of any later date impracticable. Fur-
thermore, except where a single item is used in substantial quantity,
the net effect of any changes to the prices of such minor items would
likely be insignificant. Closing or cut-off dates should be included
as a part of the data submitted with the contractor's proposal and
should be updated by the contractor to the latest closing or cut-off
dates, preceding agreement on price, for which such data is available.
The contracting officer and contractor are encouraged to reach a prior
understanding on criteria for establishing closing or cut-off dates,
and to the extent possible the understanding should relate to an ap-
proved estimating system. Notwithstanding the foregoing, significant
matters are important to contractor management and to Government and any
related data would be expected to be current on the date of agreement on
price and therefore will be treated as reasonably available as of that
date. Although changes in the labor base or in prices of major material
items are generally significant matters, no hard and fast rule can be
laid down since what is significant can depend upon such circumstances
as the size and nature of the procurement.

(2) In establishing that the defective data caused an increase in
the contract price, the contracting officer is not expected to recon-
struct the negotiation by speculating as to what would have been the
mental attitudes of the negotiating parties if the correct data hed
been submitted at the time of agreement on price. In the absence of
evidence to the contrary the natural and probable consequence of defec-
tive data is an increase in the contract price in.the amount of the
defect plus related burden and profit or fee; therefore, unless there
is a clear indication that the defective data was not used, or was not

Ly relied upon, the contract price should be reduced in that amount.




