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‘however, the courts have held that because of the Actyg requirements for ap-
proval of advisory contracts by shareholderg and unaffiliateq directors, the courts
‘Will not inquire into the fairness of advisory feeg unless the plaintiffs can prove
that fees gre 80 excessive 48 to coustitute a waste of the fund’s assets. Proof of
waste as we have noted, requires g showing that the fees are not only excessive,
‘but “excessively excessive,”

Thus, the Act’s requirements of shareholder and unaffiliateq director approval,
which Congress intended as g brotection for shareholders, hag actually insulated
ithe fees from Judicial scrutiny, The burpose of the RiJ] is not to change existing’
law but to enforce it effectively by removing th'e'unw-arranted and unintended
fetters to Judicial scrutiny of the fairness of management compensation in the
mutual fund industry, . ’ ’

It may be true, as ‘the industry emphasized, that in applying the corporate
waste doctrine to advisory fees, the courts have acte no diffe‘rently than they
might have with respect to self—dealing transactiong Involving ordinary commer-
cial corporations. But as the industry also emp‘hasize»d, _the,structure of the
mutual fund industry ig unique and its mmanagerg usually are not compensated like
managers of ordinary commercial corporations. For thig reason, the application of’

€ waste doctrine ig singularly inapprrapriate. It stripg mutual fund shareholderg
of the only Drotection: available to them against the overreaching that resultg»

brotection of arms-length bargaining between the management company and their
own directors assisteq by officers: having no bersonal interest in- the transactiong
:and owing loyalty only to the fund.

fiduciarieg are in a position to fix their own compensation, ig Trequired to protect
‘the interests of fund shareholders, ‘

9. THE CHARGE OF “RATE REGULATION” 1g WHOLLY UNJUSTIFIED

" There has been g bersistent effort on the part of industry épokesmen to char-
:acterize the Commission’s recommendation, that investment advisory fees should
‘be réasonable, as rate regulation, and then to say t-hat this is not appropriate

ment advisory fees and that where there ig g question whethey that standarg hag
been lived up to, the determination be made, ag it traditionally has been, by
-courts of equity, The ‘courts, under the Proposed standarq of reasonableness,
“would not fix g schedule of rates for the ‘indu’stry, or for g particular fund; they
‘would rather decide whether g particular fee Submitted to them wag within the
range of reasonableness under all the circumstanceg, This, ag Judge Friendly
‘has noted, is g traditional function of the courts ang is not unduly difficult to
-administer, '

If the industry is satisfied, as it asserts, that the independent directors anqg
-other controlg have kept feeg at reasonable levels, they have nothing to fegy
from court review. The statutory broposal, which in g number of Trespects is lesg
e
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