@V Deg,
FAIRNESS DOCTRINE |

LV
HEARINGS tf’“““’ 3
SPECIAL SUBGOMMITTEE ON INVESTIGATIONS

o COMMITTEE ON |
IN TERSTATE AND FOREIGN COMMERCE

HOUSE OF REPRESEN TATIVES
NINETIETH CONGRESS

SECOND SESSION ™ -

PANEL DISCUSSION ON THE FAIRNESS DOCTRINE
~ AND RELATED SUBJEGTS ey

b MARQH ;5,' AN ;6,» .1968; S

‘Serial No. 90-33

Printed for the use of the Committee on Interstate and Foreign Commerce

y »
S Foo
Ca 4
¢ { /

U.S. GOVERNMENT PRINTING OFFICE
92-602 WASHINGTON : 1968

4¢1147




COMMITTEE ON INTER?;,: AT‘E AND FOREIGN COMMERCE
HARLEY O. STAGGDRS West Vlrgmia, Chairman

SAMUEL N. FRIEDEL, Maryland
TORBERT H. MACDONALD,, Massachusetts
JOHN JARMAN Oklahoma -

JOHN E. MOSS, California

JOHN D. DINGELL, Michigan

PAUL G. ROGERS, Florida .

_ HORACE R. KORNEGAY, North Carolma
LIONEL VAN DEERLIN, California :
J. J.PICKLE, Texas , 5
FRED B. ROONEY, Pennsylvama
‘"JOHN M. MURPHY, New York
DAVID E.SATTERFIELD III, erginia
DANIEL J. RONAN, Illinois i
BROCK ADAMS, Washmgton
RICHARD L. OTTINGER, New York
RAY BLANTON, Tennessee
W. 8. (BILL) STUCKEY, JR., Georgia
PETER N, KYROS, Maine

W. B, WILLIAMSON, Clerk

WILLIAML SPRINGER, Illinois
SAMUEL L. DEVINE, Ohio.
“ANCHER NELSEN, Minnesota
HASTINGS KEITH, Massachusetts

'GLENN CUNNINGHAM, Nebraska

JAMES T. BROYHILL, North Carolina

' JAMES HARVEY, Michigan

ALBERT W. WATSON, South Carolina
TIM LEE CARTER, Kentucky
G. ROBERT. WATKINS Pennsylvania

' DONALD G. BROTZMAN, Colorado

CLARENCE J. BROWN, J&., Ohio
DAN KUYKENDALL, -Tenhessee

 JOB SKUBITZ, Kansas

fat

KuENNETH J. PAINTER, Asgsistant Clerk

ANDREW STEVENSON
JaMES M. MENGER; Jr.

Praﬁessional Staff ¢

EReS e S

+ WiLLiAM J. DIxoN
" RoBERT F. GUTHRIN

——

SPECIAL SUBCOMMIT:IEE ON INVESTIGATIONS
HARLEY 0. STAGGERS: West Virginia, Chairman

JOHN B. MOSS, California s
JOHN D. DINGELL, Michigan

PAUL G. ROGERS, Florida ;. ...~
LIONEL VAN DEERLIN, Callfornia

J. J. PICKLE, Texas
BROCK ADAMS Washington

Jamus R. CONNOR, Special-Assistant
WiLLiaM T. DRUHAN, Special Oonsultant
TaoMAS D. HART, Legislative Assistant
DANIEL J. MANELLI, Attorney

ZBLIG ROBINSON, Attorney

-HASTINGS KEITH, Massachusetts

GLENN CUNNINGHAM, Nebraska

. JAMES HARVEY, Michigan

DONALD G. BROTZMAN, Colorado

.CLARENCE J. BROWN, J&., Ohio

‘Rosurr W. L!SHMAN, Chief dounsel

S. ARNOLD SMITH, Attorney

TrRRY TURNBR; Special Assistant
James P. KeLLy, Ohief Investigator
WiLLiAM D. KANE, Investigator

1 Mr. Springer is an ex officio member of the subcommittee with voting privileges.

an




-:Hearings held on—

March 6, 1968
Statement of-— -

comment on
of Cineinnat
Bell, Howard

ing paper
Frank,
No.

Washington,

attacks, and
change

Lyons, Louis
ment on pap
Orme, Frank,

Civil Liberti
orter,

Siepmann, ‘Ch
comment on
Stanton,

Presenting p

i

arrow, Roscoe

ment on paper No.
Crouse, J ay, president,
i No. 7—The fairness doctrine: Its

euven, executive vice president, NB
4—The. effect of
Operations__________' ________________________________________

and the fairness ‘doqtrine on educationa] broadcastlng

baper No. 8—Th

role and influence of radio and television in ‘the
Opinion: Comparison with hewspapers, magazines, and specialized
journals of opiniqp-__-_‘_____;__________-_-__~___A ______ P
M., news commentator, WGBH, Boston,

Broadcasting, :
Pilpel, Mrs, Harriet 7., radio-television committee chairman, American
4

Dr. Fr
senting paper No. 2—The
of the Communications Act

Wasilewski, Vincent

CONTEN TS

March 5, 196s._________ e g el T A Mo

K., director,

paper No. 2_ - : -

e L., Wald professor of law, College of Law, University

oo e i ERE Dy N I e i

H., 1\%nresxiden’c, American Advertising Federation, com-
8

Radio TV News Directors Association, present.
use and implications._ s
; €ws,.presenting paper
the fairness doctrine . on broadecast “news
n M., public affajrs director, WETA-TV, channal 26,
D.C,, comment on.paper No. 5_.__ = e M

arley, William G., president, National Association of Educational

section 315

5—The effect 'of

the local service obligation; i

Lower, lmer W, president, ABC News,;presenting baper No. 1-—The

formation of public

il o o O S i P
executive director,

comment on paper No. 6

es Union, comment, on paper No.

e A RO

-»_associate professor of law, University of Minne-

Paul, attorney, comment on-paper No, 7.~ ~ i
obinson, Glen ;
sota Law School, Presenting paper No. 3—The fairness doctrine, the
law, and policy :

in its Presentapplication, .., - b
arles A., professor emeritys,
Paper No. 3___--__;______-_-______-_____--, .......
ank, president, Columbia, quadcasting System, pre-
equal time requirements of section 315
of 1934___ B N oLk
T., presi dent, Nationa] Association of Broadcasters,

aper No. 6—The effect; of the fairness doctrine on the

St broadeasting of public i CEE SRR
Biographical sketches of
i

Panelmembers . [l I e

169
145

7

106

102
64

162

34
39
115
85
152
53
60




v

Papers presented and comments thereon—
Paper No. 1—The role and influence of radio and television in the
formation of public opinion: Comparison with newspapers, maga- Page

zines, and specialized journals of OPINION - - o mcmmmmmmmm == 34
Comment_ . --zc=zmz=mm==== nmm 39
Paper No. 9—The equal time requirem
munications Act of 1934 .l ..o 21
Comment._ - - -~=--z=-======~ 27
Paper No. 3—The fairness doctrine,.
application - - - - --------m-=---mm" _ .. 53
OTINENt- . - - —cmm—mm == Zn==m =R - 60
Paper No. 4—The effect of the fairness doctrin
OpErations _ - - - - ~----==-==-=====T==T 7T I
vt SRS S b et ey Rb RS
Paper’ No. 5—The effect of section 375 and the fairness doctrine on. -
educational Pproadeasting.- -~ - --- RIS N U MO . 102
‘Commeént__._------ AR g ViR RS 106
Paper No. 6—The effect of the fairness doctrine on the broadcasting
of publi¢ CONtIOVErSY oo moommmmm====m" TR B 110
omMENt. oo —mmmmno= oS ETEE TS emmmmmmmmmmzmo .. . 115
Paper No. 7—The fairness doctrine: Its use and application_ - - ----- 145
 Comment___- __-_~-"__-__,_'-___'____‘-‘.___-___m_;_‘__‘_ _________ 152
Paper No. 8—The fairness doctrine, equal time, reply to personal
‘attacks, and the 1o¢al service obligation; implications of technological
change. z t-rmcz-mmmms e mcmmmmmmmm=s PRI e SO ah T 162
' ‘Commeﬁt;-;‘____-_--_____-__-________-____-___--__-_; _____ 169

‘Additional material submitted for the record by— ’
Columbia Broadeasting System, memorandum regarding advice given
by the law department to éBS News concerning proposed docu-
mentary on George Wallace-- - -~----- A i e gt . 50
Federal Communications Commission: , ; : ;
qurespondence concerning compliance of fairness doctrine and

~ section 315, statement ON.—. - -~ coro== oot s e 121
‘Handling of “fairness doctrine as distinguished from personal
* attack complaints FCC statement regarding._ -~ ~----<- Sl 162

King Broadoasting ¢0., FCC ruling regarding Fairness doctrine__ ~ 125

Letter from Donald F. Turner, Assistant Attorney General, Anti-

“grugt Division, Department of Justice, re Columbia Broadcasting
System, Inc.; v. U.8. & F.C.C. (Tth Circuit No. 16498) ; National
Broadcasting Co. v. U.S. & 'F.C.C. (Tth Cireuit 0. 16499) ;
Radio Television News Directors Assn. V. U.S. & F.C.C. (Tth

, ‘Circuit No. 16369) and cqpr%of the motion. _ - --l----=-==-= 65

“1 National ‘Broadceasting Company, News Division: . ;

Broadcasting stations and daily newspapers in .the five largest

" metropolitan areas in the Unijted States --_—--oc---c-c--3-= 85
Commercial brpadcas’t‘stations on the air, and daily and Sunday
“newspapers, in the United States, by States, as of 1965_ - ---- 84
Appendizes: ke " oot S
o Appendix,A—.—ngislative;histdry of the fairness doctrine, a special sub-
committee staff study, Tebruary 1968 - —------cz-==-2 R G 183

Appendix B—Applicability of the fairness doctrine t0 cigarette adver-

‘tising, menorandum opinion and order of the Federal Communica~

tions Commission (FCC 67-1029) - o - —meme=r oo s oo 1 or . 219

Appendix C—Letter dated Febmail;%?& 1968, from Howard Stalnaker,
vice pi‘bsi&ent-‘general manager, :

jteside : : MeredithWOW, Inc., Omaha, Nebr.,
including séveral recent resolutions re Fairness Doctrine adopted by
the Nebraska Broadcasters AsSOCIAtiON - - -mocmmmmommeT . 243




- FAIRNESS DOCTRINE

TUESDAY, MARCH 5, 1068
v - House or RepRESENTATIVES,
SPECIAL SUBCOMMITTERE ON InvEsTIGATIONS,
CoMMITTEE ON INTERSTATE AND Foreren Commercr,
RO : .. Washington D.C.
.'The special subcommittee met at 9:30 a.qn., pursuant to notice, in
room 2123, Rayburn House Office Building, Hon. Harley O. Staggers,
(chairman) presiding. : Lozl e
The CrAtRMAN. The committee will come to order. - . .
I would like to. make a brief announcement before we get started.
. Mr. Don McGannon of Westinghouse will not be with us because
of a death in the family. We are very sorry for him. B
.. Also, I will have to leave soon, as I have to go to the Rules Committee
in a few moments. I will return as-soon as possible, however.
. We welcome each of you here this morning. It is certainly a
distinguished panel. S
The business of this subcommittee for the next 2 days will be a
consideration of some of the most significant issues in broadecast
regulation: The fairness doctrine, the equal time requirements of
section 815 of the Communications Act, broadcast editorializing, and
the question of personal attacks carried over the airwaves.
.. The House Committee on Interstate and Foreign Commerce has the
duty and responsibility under section 136 of the Reorganization Act of
1946 to exercise legislative oversight or continuous watchfulness of the
execution by the administrative agencies of any laws, the subject mat-
ter of which is within the jurisdiction of the committee. Communica-
tions is one of such subject matters. House Resolution 168, 90th Con-
gress, authorizes this special subcommittee to make investigations and
studies concerning communications and the Federal Communications
Act of 1934, as amended. . . . S RO
We are well aware that some of the panelists represent parties in,
various matters before the courts. T want to emphasize at the outset
that our purpose hereis not to focus on individual eourt actions or
FCC decisions, except insofar as they bear on the larger issues before us.
.. The format of our exploration of these issues will be that of a panel
discussion. I would like to say more about both the issues and our for:
mat in a few minutes; but, first, it gives me great pleasure to welcome
our distinguished moderator, Dean Barrow, and the panel members

.

-who are with us today. In a. few minutes, I'will ask Dean Barrow to

introduce each of the participants to the subcommittee, !
- We have prepared and distributed to the subcommittee a series of
biographical briefs of the participants. This will also be inserted into
the record of these proceedings. (See pp. 7-14.)

(1)
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To observe that we have a “blue ribbon” panel present here today
is merely to state the obvious. I want the panel to know that we on this
“subcommittee are deeply grateful for the contribution you are
~ making—in many cases involving considerable personal inconveni-
_ ence—toward the better understanding of these issues. Your presence
here today is further proof, if any were actually needed, of the time-
liness and importance of these discussions. i

We want to make a special welcome-to Chairman Hyde, of the Fed-
eral Communications Commission. Mr. Chairman, we look forward
to your participation in these proceedings and are grateful for it.

A few minutes ago, in alluding to the issues to be discussed in these
proceedings, I mentloned four: “Tqual Time,” the “Fairness Doctrine,”
"Broadﬁast,hditorializing," and “Personal Attacks.”

‘Tt does seem to me, however, that we may actually be referring to
only two issues. “Equal Time” is one of these. This is the require-
ment—which has been in the law since the Radio Act of 1927—that
when a station allows a legally qualified candidate for public office
to make use of its facilities, it must afford equal opportuities for all
other such candidates competing for the sameoffice. =~~~

There is certainly no need to point out the great ‘significance this
requirement takes on during an election year. It has been urged that
the strict “equal time” requirement fails to take proper account of
the realities of our national political system. Tt is stated, for exam-.
ple, that broadcasters are reluctant to extend free time to candidates
of the major parties for fear of being required to extend equal
amounts of valuable air time to candidates from obscure or splinter
parties in whom the public may have little interest. ‘ :
~ Against this, however, we must weigh the fact that the so-called
splinter party of today may become the majority—or at least a sig-
nificant—party of tomorrow. The views of the so-called obscure can- -
didates may ultimately prove to be of great value to the electorate.
" TFor these reasons, we want to proceed very carefully in considering
modifications in the present equal time requirement. The subject 1s
vital in a free sociefy, and we are looking forward to the panel’s
consideration of this topic this morning. . LAS il ‘

" As we all recall, the equal time Tequirements of section 315 were
suspended during the 1960 Presidential campaign. The results of
that suspension are still being discussed, and 1I) am sure will be dis-
cussed further today. ‘ ‘

The other principal issue before us, and in many ways the more
difficult of the two, is the “Fairness Doctrine.” ’ s ‘

The fairness doctrine received its definitive statement in the FCO’s
1949 report on “Editorializing by Broadcast Ticensees.” The doctrine
provides that when a licensee presents one side of a controversial is-:
sue of public importance, reasonable opportunity must be afforded
for the presentation of contrasting views. = : :

This goes to the heart: of broadcasting, and the fairness doctrine
has received much critical comment from the broadcast industry. It
is said that the asserting of a legal, as opposed to a moral, olgiga- ’~
tion of fairness viclates the first amendment of the Constitution, and
also section 826 of: the Communications Aet, which expressly pro- .
hibits censorship on the part of the FCC. ‘ g i




~ These, of course, are legal considerations, But practical objections

- have also been raised that the existence of the doctrine inhibits broad-

casters from venturing intocontroversial subjects. . . Pl
- This issue is not easily resolved. The fairness doctrine represents an
attempt-—certainly not beyond improvement—to insure that the Amer-
- ican public has the opportunity of hearing contrasting viewpoints on
~ the vital issues of the day. Recent studies by respected polling orga-
nizations have confirmed what might have been suspected without any
polls—that the majority of our citizens consider hroadcasting tele-
vision in particular, to be its primary and most reliable source of news
and information. . . . SR sy o
- Broadcasting regulation has—from its ince tion—been based on the
premise that the airwaves belong to the pe‘opﬁ, licensed to be used in
the public interest, convenience, or necessity. The public should hear
Afrom the responsible voices that are raised 1n the discussion of public
issues. The marketplace of ideas should not be foreclosed to some and
mong}ilmlized by others,. " : .« .. e e
- I think all of us will agree to these general principles. But that

still leaves us with the question of whether the fairness doctrine is

the best. way to insure that responsible voices will be heard in the dis-
cussion of public issues. We are looking forward to the panel’s delibera-
tions on this subject, and will be especially interested in suggestions
for improvement in the doctrine itself, orin its administration. =~
~ The other two issues I mentioned earlier—personal attacks and edi-
torializing—seem to be really subheadings under the general concept
of the fairness doctrine. Last year, the F%C promulgated administra-
tive rules specifying the duties of licensees in the cases of personal at-
tacks or political endorsements. These rules. required the licensee to
provide tge’ victim of the attack, whether it be an individual or a
- group, with notice of the attack, a transeript or summary of the attac
“and an offer of reply time. This was to be performed within a week o
the time the attack was broadcast. U Rt
 These rules were challenged in court by various parties representing
the broadcast Industry. As if to underline the importance and time-
liness of our proceedings here today, we have just learned that the
FCC has asked the U.S. Circuit Court of Appeals in Chicago to with-
hold consideration of the personal attack rules pending further Com-

mission consideration, and perhaps revision, of these rules. T think we

should be striving for a bit more certainty and clarity in the law in this
~area, and your deliberations here will contribute toward the achieve-
ment of this goal. S ENEY iy :
 As to editorializing, this issue, too, it seems to me, properly falls
under the general heading of the fairness doctrine. To me—and
others may disagree with: this definition—an editorial is simply an
expression of the licensee’s views on a ‘particular subject which is
- clearly labeled as such. The expression of opinion may be on a contro-
versial subject, or it may not. If itis on a controversial subject, the fair-
ness doctrine applies and the licensee must afford reasonable opportu-
nity for the presentation of contrasting views., - ;- forippes i sttt
But'T do not want to anticipate the discussions which are to follow:
However, it is necessary to say a few words about the format we will
beusinghere,. - .. . . 7 . TR D
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“This will be a panel discusgsion. We have asked eight of the panelists
to pre%are statements in advance of these proceedings. These state-
ments have been reproduced and made available to the subcommittee
and the press. g R R
~ Two of these papers will be presented this morning, and two this

afternoon. We have also asked other panelists to. review these papers
and prepare commentaries on them. Unfortunately, time has not per-
mitted us to duplicate these commentary statements, except for two
which we received last week. ' R T 0
 We are hoping to obtain many points of view in the next 2 days.
The panelists wlgmo are visiting us are knowledgeable and ‘concerned.
We do not expect them to be in agreement on all of the issues. We are

looking forward to an'open and uninhibited expression of ‘differing
viewpoints. R Lt ‘
We are operating‘on a tight schedule, and many of the panelists
have only a brief time to be with us. We know, for example, that Dr..
Stanton has only a limited time to spare for his participation and must
return to New York City for a board of directors meeting. We know
that Mrs. Pilpel must Jeave shortly after her presentation this after-
noon. Mrs. Pilpel’s husband is opening a play tonight on Broadway.
She has our best wishes. Cao T ;
" In view of these time limitations, T would like to ask that the mem-
bers of the subcommittee hold their questions until tomorrow “after-
noon when our schedulé is a little less crowded. This will give us more
of a chance to take advantage of the combined expertise present here
in'ou'rganel. S ' , o S
In the event that this arrangement results in some member having
questions which have not been put to the panelists, additional questions
may be filed for direction to the panelists. 'We would ask that these
questions be filed within 3 days of the close of our sessions here. .
"We also invite the submission of additional information, both from
panelists and anyone else who wishes to express a viewpoint. These
should be submitted within 2 weeks after the close of the hearings.
/At this time, T would like to present to you the distinguished mod-
erator of our hearings, Dean Roscoe L. Barrow.” DT e
" Dean Barrow, who retired last year as dean at the University of
Cincinnati Law School, now is Wald professor of law at the univer-
“sity. He has done intensive research in broadcasting and was director
of the broadcast network study for'the Federal Communications Com-
mnission which culminated in %’h'e publication of “Network Broadeast-
ing,1957,” which has come to be known asthe Barrow report. '

© We are particularly pleased to have his aid and assistance today.

Déan Barrow will present an_ introductory statement and introduce
the panelists to the subcommittee. He. will moderate our discussions
, dur;ingthehéxthays;‘“ T TR e e e AL
1 would ask that any participant or member of the subcommittee
‘who wishes to raise a question or offer a comment so fsi%nif “to Dean
Barrow and wait to ‘be recognized by him. This type of orderly pro-
cedure is essential if we are to proteed expeditiously and make the
Best use of the limited time, and'the impressive experience and knowl-
edgeof thepanel:. Dpe st sl BT
- As T mentioned before, I do ask that the members hold their ques:
tions, if at all possible, until tomorrow afternoon. Clarifying ques-
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tions, of course, are always in order, and we do not want to completely
foreclose the members from offering comments or questions. This will
be a matter for our own judgment. We will have to bear in mind that
these 2 days will go by very quickly and we have a great deal of
ground to cover. TN e L ,
- Before turning the discussion over to Dean Barrow and the panel-
ists, T would like to ask our ranking minority member, Mr. Keith of
Massachusetts, to say a few words. : :

Dean Barrow, we are happy to have you with us.

Mr. Keith, have you any statement to make?

Mr. Krrta. Thank you, Mr. Chairman,

I would like to join with you in welcoming the participants in this
roundtable discussion. : b

We are aware that all of you are extremely busy, and we thank you
for taking the time to attend these meetings. I would also like to ex-
tend my congratulations to the members of the subcommittee staff who
have overcome many difficult problems in scheduling these meetings.

‘Regarding the issues before us, it appears that there are three goals
that we should seek to achieve in these sessions. We should seek to
determine exactly what the various rules and doctrines are, especially
the fairness doctrine; and to what extent their application is called for.

Ve should also seek to determine how these rules and doectrines are
enforced by the FCC and how this might be improved. Finally, we
should seek to determine what action by the Congress is called for.

The issues involved are very complicated and confusing, and the

-considerations affecting many of the decisions that have to be made are
closely balanced. Tt appears that we are confronted by a dilemma that
may not be possible to solve by broad, general rules. On the one hand,
there is the right of free speech which the first amendment is designed
to protect. On the other, there is the public ownership of a very limited
number of radio and television frequencies which are, in effect, leased
to private individuals on the condition that they operate in the public
interest. ‘ ; .

'One of the basic considerations of serving the public interest is that
this public be given the opportunity to hear both sides of an issue. How
is it possible to insure one right, that of free speech, without seriously
damaging the other right to hear both sides of the question?

In any event, T am certain that each of the members of the panel has
his own opinions on how best to resolve this problem. I am also certain
that all of their opinions do not coincide. I hope that the panel mem-
bers’ discussions will expose the issues that must be resolved and that
the confrontation of opinions will also furnish s with some considera-
tions necessary to guide us. : L R
- As a Congressman, T regret the loss of an opportunity to present de-
tailed questions to the panel members during the discussions. It is my
understanding, however, that many of you will return at a later date
when we are considering this matter again. By then, these sessions will
have provided excellent material for framing our questions in those
later sessions. e ; L

. Thank you, Mr. Chairman.

The Cramrman. Thank you, Mr, Keith.

Dean Barrow? ‘ ‘
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Dean BARROWV; Thank you, Mr. Chairman and honorable members
of the Special ‘Subcommittee on Investigations. ... " oo
The members of the panel appreciate deeply the opportunity to par-

ticipate in your inquiry into the operation of the equal opportunities

and fairness doctrines. Each member of the panel is sensitive to the
high responsibility to the subcommittee and to the publi¢ which was as-
sumed in acoeptin%vthe subcommittee’s invitation. - ' 0

The members of the panel will practice the ‘fa;imessidootriné and 1t

“is hoped that the sessions of the next 2 days may be of value t_o’ithefsub-- Sy

committee in its deliberations.. = - » G i S

 To introduce the members of the panel is as easy as it is pleasant,
because they are distinguished and a mention of their names serves to.
identify their contribution to the broadcasting industry, Government,
and other areas of service. . Shapen b e R

| PANEL MEMBERS PRESENT*

‘ROSCOE L. BARROW (MODERATOR), HERBERT E. ALEXANDER,
~ HOWARD H. BELL, JOHN R. CORPORON, JAY CROUSE, REUVEN
' FRANE, LINCOLN M. FURBER, HYMAN H. GOLDIN, ROSEL H. HYDE, -
* LOUI§ L. JAFFE, ELMER W. LOWER, LOUIS M. LYONS, FRANK
' ORME, MRS. HARRIET PILPEL, GLEN 0. ROBINSON, CHARLES A.
SIEPMANN, FRANK STANTON, VINCENT T. WASILEWSKIT

_ Dean BARROW. 'First,va am plea,sed to introduce one known to all, the
Honorable Rosel H. Hyde, Chairman of the FCC. Mr. Hyde has served
the FCC and its predecessor since 1928 and his expertise will contribute

greatly to these sessions. . -

~ The other members of the panel are arranged with those on my right
presenting position papers and those on my left presenting comments
“on the position papers, and in the order in which they will present
those papers. = Lot , ; ,

 First, Dr. Frank Stanton, who has served as president of the Co-
lumbia Broadcasting System since 1946 and is recognized as one of the

outstanding network executives in the history of broadcasting, =~

M. Louis Lyons, news commentator for WGBH, Boston,.and prior

to that curator of the Nieman program of fellowships in journalism
‘at Harvard University under which 300 or more newspapermen re-

- ceived a year of training.

‘Mzr. Elmer W. Lower is president of ABC News and is a veteran of
news reporting and news program production with newspapers and =
_ the three major networks. e ’ S s 2 :

- Mr. Herbert E. Alexander is director of Citizens’ Research Founda-

tion and writes on financial and political matters. He is well known :

for his service as Executive Director of the President’s Commission
on Campaign Costs. .~ - o : i

~ Mr. Glen O. Robinson, professor of law, University of Minnesota,
who prior to entering teaching practiced here, is engaged in research
and publication in the field of broadcasting. AT e

. 1gee pp. 7-14 for biographical data.
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- Prof. Charles A, Siepmann until recently was chairman of the De-
- partment of Communications, New York University. Prior to 1937,
he served the British Broadcasting Corp. He has published extensively
onbroadcasting. il S
Mr. Reuven Frank is executive vice president, NBC News. From
1956 to 1962 he produced the “Huntley-Brinkley Report” and has won
- various awards for excellence in news broadcasting. v
Mr. Jay Crouse is president of the Radio-T'V News Association and
~ has won awards for distinguished reporting. , SR
- Mr. Frank Orme is executive director of the National Association
for Better Broadcasting and has, for more than 40 years, served broad-
casting as critic and producer. =~ R i L
Mrs.. Harriet Pilpel is chairman, Ra io-Television Committee,
American Civil Liberties Union. She is an author and an attorney.
_ Dr. Hyman Goldin is professor of communications, Boston Univer-
sity. He was executive secretary to the Carnegie Commission on Edu-
cational Television and prior to that served the FCC for 22 years,
being Chief of Economics and Research. i :
— Mr. Vincent Wasilewski, president of the National Association of
Broadcasters. e e S e :
_Mr. Lincoln M. Furber, director of public affairs, Station WETA—
TV in Washington. C ' L
And Mr. Howard H. Bell, who is now president of American
Advertising Federation and prior to that for 16 years an executive on
_ the staff of%TAB and in charge of its code of good practice, Lo
(Biographical sketches of the panelists follow 9 -

Roscor L.f':BARRow +(MODERATOR), DEAN EMERITUVS, UN’IVEB:SITY‘: OF CINCINNATI
s g ke Law SomooL = i : ‘

Dean Roscoe L. Barrow is well kiwwn in broadcasting circles: as the author of
“Network' Broadcasting, 1957,” prepared during a 2-year assignment as director

of broadecast network study” for the Federal Communications Commission, The 1

book is also known as “The Barrow Report.”

A native of La Grange, N .C., Dean Barrow was graduated from the Illin’oizs il

Institute of Technology, Chicago, and received his law'degree from Northwestern
University, -~ I : A % N : : ;

_ He worked with the National Labor Relations Board in 1989-40; the Depart-
ment of Agriculture in 1940-42, the Office of Price Administration in 1942, and .
the Department of Justice, becoming special assistant ‘to the "Attorney General
of the United States. From 1942 to 1945, he served with the U.8. Navy.

Dean Barrow became acting dean of the University of Cincinnati Law School
in 1952 and was named dean in 1953, retiring in 1967 to become Wald professor
of Law. : : i

He served as consultant to Federal agencies and has been an FOC consultant
since 1961. He served as visiting professor of law at the University of North
Carolina in the summer of 1962, and at the University of Virginia in academice
year 1965-66. SRy o :

- HERBERT E. ALEXANDER, DIREOTOR, CITIZENS RESEARCH FOUNDATION

Herbert E. Alexander, director of the Citizens’ Research Foundation since 1958,
has written extensively on matters relating to money in politics. 'Thé Foundation;
located in Princeton, N.J ., Specializes in the study of political campaign’ spend-
ing and on means to reduce such expenditures. D IR M
- Dr. Alexander is the author of “Money, Politics and Public Reporting,” “Tax
Incentives for Political Oontributions?”, “Financing the 1960 Election,” “Financ-
ing the 1964 Blection,” “Responsibility in Party Finance,” and other publications.

He received his B.A. from the University of North Carolina, M.A. from the
University of Connecticut, and Ph, D. in political science from Yale University.
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© In 1954-55, he Was with the Institute of Research and Social Science, Uriiversity
of North Carolina. He taught in the Department of Politics, Princeton, Univer- -
 sity, in 1956-58, and subsequently has been a visiting lecturer at Princeton. (1965~
66) and at the University of Pennsylvania (1967-68). . S
Dr. Alexander was Executive Director of the President’s Commission on Cam-
paign Costs during 1961-62, was a consultant to the President of the United States
during 1962-64, and has been consultant to the Department of the Treasury and
the House Administration Committee. el ‘

 Howarp H. BELL, PRESIDENT, AMERICAN ADVERTISING FEDERATION

© A journalism school graduate +who majored in advertising at the University of
Missouri, Howard H. Bell entered the advertising field via broadcasting.
" He was sales promotion manager ot,WMAL—AM4FM~TV in Washington, D.C.,
for 4 years and then began a 16-year association with the National Association of
Broadcasters before resigning in January 1968, to accept the post as president of
the American Advertising Federation. ‘ ' : i

In his new job, Mr. Bell heads an organization with almost 40,000 individual
members in 173 affiliated local advertising clubs, more than 700 company mem-
bers, and 25 affiliated national organizations. ; o [

At the National Association of Broadcasters, Mr. Bell was in charge of the
organization’s code authority program, being responsible for the administration,
interpretation and enforcement of the radio code and the television code. His
activities included programs to acquaint the public, industry, and government
with the accomplishments and goals ‘of self-regulation within the broadcast
industry. . ) '

Mr. Bell obtained a law degree from Gatholie University Law School and is a
member of the bar of the State of Maryland. He is a member of the American
Bar Association and its standing committee-on public relations, and of the Federal
Communications Bar Association. . . S ) .

~ Other activities includé the Washington Advertising Club, Alpha Delta Sigma
advertising fraternity, past chairman of the Radio-TV Committee of the Presi-
dent’s Committee for Employment of the Handicapped, former: executive secretary
of the Association for Professional Broadcasting Education, and currently on the
Board of the University of Missouri Freedom of Information Center.

JouN R. CORPQRON, VICE PRESIDENT+—NEWé, MeTROMEDIA TV

.As vice president in. charge of news for Metromedia TV, John R. Corpron
oversees the news coverage of Metromedia, Inc., television stations in Washington,
New York, Kansas City, and Los Angeles. :

. Mr. Corporon was given the post in 1968 after a year as news director for
Metromedia’s New York City station, WNEW-TV. . e R Tk

After graduating from the University of Kansas with degrees in journalism
and political science; Mr. Corporon worked briefily as-a newspaper reporter before
going to Louisiana as a reporter and news bureau manager for United Press
International. )

In 1958, he became the Washington correspondent for WDSU-TV, New Orleans,
returning to the station in 1960 to become political reporter, chief editorialist and
news director. Seven years later, he left the New Orleans stations to accept a
position with Metromedia, Inc. ' .

JAY . CROUSE, PRESIDENT, -Rapto TV. NEWS DIRECTORS ASSOCIATION

+ Jay Crouse joined WHAS News, Louisville, Ky., in 1952 and has been news
director since 1962. . e . . Loy
He is a graduate of the University of Missouri’s School of Journalism and
worked for 2 years on the Cincinnati Post.. - . . . S
~ Mr. Crouse twice has been president of the- Louisville Professional Chapter,
Sigma Delta Chi, and has been president-of RTNDA since September 1967.

_ In 1964, WHAS won the association’s. national award for reporting of a
community: problem for “WHAS Reports: The Ravaged Mountains,” a three-part

F T
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documentary on the soil erosion, floods, ete., caused by -poor control of strip and
auger mining in eastern Kentucky.. s o §

Mr. Crouse twice served in the U.S. Navy, seeing combat duty in World War
II and the Korean conflict. !/ =« @ - e :

REUVEN FRANK, BEXECUTIVE VicE PRESIDENT, NBC News

.-A native of Montreal, Canada, Reuven Frank moved to the United States at the
age of 20, becoming a naturalized citizen. : Hogr o

After obtaining a degree in social sciences from the City College of New York
and a master’s degree in journalism from Columbia, Mr. Frank worked 3 years
with the Newark Evening News, where he was ‘night city editor.

He joined NBC in 1950, worked on the Camel News Caravan program for sev-
eral years and, in 1956, was a producer of the ‘metwork’s political convention
coverage. Vs g

_Mr. Frank has been the producer or executive producer of the network’s con-
vention and election coverage since then. s X

He produced the Huntley-Brinkley Report from 1956 to 1962 and was executive
producer of the newscasts in 1963-65. oL s
An addition, Mr. Frank has produced numerous doctimentaries for NBC and
also has operated in executive administrative capacities with the network.

Among the awards he has won are eight “Bmmy” prizes from the National
Academy’of Television Arts ‘and Sciences, : L . e

Mr. Frank is a member of the academy and of the Writers Guild of America,
the American Newspaper Guild, and the Radio & Television Correspondents

Association.

' LincoLN M. FURBER, PUBLIC AFFAIRS DirecTorR, WETA-TV, CHANNEL 26,
WasHINGTON, D.C. . .

Lincoln Furber had a 10-year career in commercial broadcasting before becom-

ing. director of public affairs for the noncommercial -educational WETA-TV in-
- September 1967. i ;

A graduate of Middlebury College, Vermont, and Columbia University Graduate
School of Journalism, Mr. Furber’s first assignment was with WBZ-TV, Boston,
Mass. in 1958, he became a newscaster with WOAX-TV, Burlington, Vt., and in
1962, began a 3-year stint as a newscaster and producer for NBC and OBS stations
in Chicago, I11. ' '

Mr. Furber came to Washington in June 1965 as a correspondent’ with - the
Washington News Bureau, OBS owned-and-operated television stations, His
reports were designed for audiences on the five TV stations owned by CBS in
New York City, Chicago, Los Angeles, St. Louis, and Philadelphia. :

He is a member of the National Press Club, the Radio-Television Correspond-
ents Association, the National Academy of Television Arts and Sciences, and the
American Federation of Television & Radio Artists,

i
i

HYMAN H. GOLDIN, ASSOCIATE PROFESSOR OF CoMMUNICATIONS,
BoSTON UNIVERSITY

Hyman H. Goldin, associate professor of communications at Boston University,
has spent recent months in intensive research on noncommercial educational
television. PO : .

As executive secretary to the Carnegie Comimission on Educational Television,
Prof. Goldin was one of the architects of the commission’s report, “Public Tele-
vission: A Program for Action.” The report was used extensively in the prepara-

. tion of legislation which led to the Public Broadeasting Act of 1967,
Prof. Goldin was graduated from Harvard Oollege and received his. Ph. D. de-
gree in 1951 from Harvard University. . e e LR )
‘ He was a staff member: of the Federal Communications Commission from 1943
to 1965, serving as Chief of the Economics and Research Division and as Assistant
Chief of the Broadcast Bureau... fv i fo :
He currently is a consultant to the Carnegie Corp, of New York.: .
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WiLriaym G. HARLEY, PRESIDENT, NATIONAL ASSOCIATION oF
EDUCATIONAL BROADCASTERS i

William G. Harley has been president of the National Association of Educa-
tional Broadcasters since September 1960. : :
“Previously, he was professor of radio-television education at the University
of Wisconsin, and program director of the Wisconsin Stite Broadcasting Service.
In 1954, he put the Nation’s fourth noncommercial educational television station
(WHA-TV) on the air snd was in charge of its operation until coming to
‘Washington. - £ L i :
. Mr. Harley curre. tly is on the board of directors, Joint Council of HEducational
Pelecommunications. He is on the board of the United States-Japan Television

Program Exchange Center and is immediate past president of the National
Industry Advisory Committee of the Federal Communications Commission, and
the U.S. National Commission for UNESCO. T e 00
As an expert in educational proadeasting, he has attended conferences and
consulted on special projects throughout the world. In 1961, he was sent by the
State Department to investigate educational broadeasting potentialities in Co-
lombia. He was a member of the NAEB team which planned the use of educa-
~ tional television in the American Samoa school system. In addition, he has visited
Uganda, Kenya, ‘and other developing nations to provide consultation for the
establishment of radio and television systems for education. . e g
Mr. Harley is a graduate -of the University of Wisconsin, withdegrees in
journalism and speech. g : . o

.—_...-.‘
RoseL H. HYDE, CHAIRMAN, FEDERAL COMMUNICATIONS CoMMISSION

A career Government service employee, Rosel H, Hyde has been associated
with the Federal Communications Commission since 1928. L g

Mr. Hyde, a native of Idaho, came to Washington after attending Utah Agri-
cultural College and then studied law at George Washington University. .
.- He entered Goyvernment gervice while gtill a. student, working on the staff of
_the Civil Service Commission in 1924-25 and the staff of the Office of Public
Buildings and Parks from 1925-28. After his admission to the bar in 1928, he
joined the Federal Radio Commission, which. later became the Federal Com-
munications Commission. Lo ! . r Lo :

Mr. Hyde was an attorney, examiner, and general counsel at the ‘Commission
until 1946, when he was appointed a Commissioner. He was Chairman briefly
in 1953-54 and then, in 1966, was named Chairman to fill a vacancy caused by
his predecessor’s resignation. His app,ointment‘will expire in 1969. i

Louts L. JAFFE, BYRNE PROFESSOR OF LAW, HIARVARD UNIVERSITY

A native of Seattle, Wash., Louis L: Jaffe was graduated from Johns Hopkins
and received his doctor of juristic science degree from Harvard.

" In the early 1930’s, he served as a law clerk with Justice Brandeis, worked on
the legal staff of the Agricultural Adjustment Administration and the National
‘Labor Relations Board. : : ol i

In 1936, he became a professor law at the. University of Buffalo, later being
named dean of the law school. He has been Byrne professor of administrative law
at Harvard since 1950.© - S Lk e :

“""Dr. Jaffe contributes law review articles and is the author of “Cases and
Materials on Administrative Law,”. among other works. R

P

, . EuimEr W. LOWER, PRESIDENT, ABC NEWS ;

Elmer W. Lower, a veteran of news work in the print media and at all three

large commercial networks, has ‘been president of ABO News since 1963.
' Before joining ABC News, Mr. Lower had spent 4 years with NBC News, where

he rose from chief of the ‘Washington News Bureau to general manager-vice presi:
dentofNBGNews,New'York; N R CHely : :

From 1953 to 1959, Mr. Lower worked with CBS News, both in Washington and

~ New York. s E R e '
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Previously, Mr. ‘Lower had been associated with'Life magazine (1945-51} as a
foreign correspondent. e s e
Between news assignments, Mr: Lower served with‘two U.S: iniforimation agen-
cies. From 1942 to 1945, he organized a Europe-Africa radiophoto network for the
‘Office of War Information ; from 1951 to 1953 hé ‘wag Chief ‘'of the Information
Division, Office of the High Commissioner for Germany. o : i 3
Mr. Lower is a 1933 graduate from the University of Missouri’s School of Jour-

~nalism, which honored him in 1959 with an‘award for Distinguished Service to

Journalism. After graduation, he worked as a reporter and ‘editor with various

newspapers and wire services located in Kentucky, Michigan,' Missouri, “‘Ohio,
. Ilinois, New York, and Europe. He holds an M.A. degree in publiclaw and gov-

ernment from Columbia University.

Lours M. Lyons, NEws COMMENTATOR, - WGBH, BosToN, ‘MAss.
Louis M. Lyons, after 1 tiring in 1964 as curator of the Nieman fellowships for
Jjournalism at Harvard University, continued his activities as a news analyst and
commentator for the Boston noncommercial educational ‘broadeasting station,
WGEBH. S : :
His nightly news and comments over the radio station have been heard since
1946 through most of New England: and in New York and have 'won for him the
Peabody Award and the Du Pont Award for excellent in broadcasting.
Mr. Lyons was born in Boston in 1897 and was educated at the Massachusetts
Agricultural College (now the University of Massachusetts): S :
From 1923 to 1946, he wag a reporter for the Boston Globe. It was while he wag
a reporter that he studied at Harvard in 1938-39 with' the first group of Nieman
fellows. He then became curator of the Nieman fellowships, continuing part time
on the staff of the newspaper. oo : g
Under his guidance, ‘more than 300 American newsnen studied at Harvard,
each devoting ‘a year 'to academic subjects useful as background for future jour-
nalism career. : ‘ : i !
Mr. Lyons has been awarded honorary degrees from Harvard, the University
of Massachusetts,’ Colby College, Marlborough ‘College, Rhode Island College of
Education,‘and New England College. £ ; o i
He is a fellow of the American Academy of Arts and Sciences and of thée Aca:
demy of New England Journalists. He is an‘honorary member of Phi Beta Kappa.

DoNALD H. MOGANNON, CHAIRMAN, WESTINGHOUSE BROADCASTING Co.

After a 3-year term in the private practice of law, Donald H. McGannon entered
broadcasting in 1951 as assistant to the director of broadcasting for the DuMont
Television Network. G : d : ‘ i

He later became general manager and then, in 1955, was named vice president
and general executive of Westinghouse Broadcasting Co.  He' soon was named
president and, since 1963, has been chairman of the board. o R s

Mr. McGannon, a native of New York City, has recéived degrees from Fordham
University and the University of Scranton, . T g

He is a member of the Democratic State Central OCommittee of Connecticut and
is a trustee for Ithaca College, Fordham University and Sacred Heart University:
Mr. McGannon is a member of the advisory council for Notre Dame and George-
town University. b A

He is a member of the Connecticut Bar Association and the National Associa.

" tion of Broadcasters, which presented him.with an achievement award in 1964,

FRANK ORME, EXECUTIVE /DIRECTOR, NATIONAL AséocmT'mN FOR BETTER .
; i BROADGASTING & .. | :
Frank Orme, executive director of the National Association for Better Broad-

casting since April 1964, has been involved in broadcasting-—either as critic or
producer—for almost 40 years. B S .
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A native of Ontario, Canada, Mr. Orme, a naturalized American citizen, first
entered the broadcast field in 1929, when he became radio critic for nine daily
southern California newspapers. . ‘ ; ; : pede ;

After a short term as a writer for a Los Angeles radio station in 1931, he
became a freelance writer for the next 17 years, produced half-hour radio plays,
produced a 39-episode radio serial for juveniles, and published 'a number, of chil-
dren’s short stories and plays. . . : ‘
.. From 1949 to 1956, Mr, Orme: continued his freelance writing activities and also

worked in editorial ‘capacities for such magazines as Television, TV magazine,
and Film World. . e

After a year as staff writer and: research ‘director for, Parthenon Pictures,
which produced industrial and documentary motion pictures, Mr: Orme became
educational director for a mnonprofit organization specializing in dental post-
graduate education but continued his-independent interest in radio and television.

After several special research and writing projects for the National Association
for Better Broadcasting, he was named executive director.’ :

Mr. Orme is the author of several studies and surveys of crime programs on Los
Angeles television and has written annual television program evaluations for
Parents’ magazine during the last 4 years. i

Mgs. HARRIET P1rpEL, RApIO-TELEVISION CoMMITTEE CHAIRMAN, AMERICAN CIVIL
: Ligerries UNION

An author and attorney, Mrs. Harriett Pilpel is a member of the national board
of directors for the American Civil Liberties Union as well as being chairman of
the Union’s radio-television committee. o

A native of New York City, she studied. at Vassar College and earned degrees
in international relations and public law at Columbia University. s

Mrs. Pilpel has practiced law in New York City since 1986 and is a member
of the Greenbaum, Wolff & Ernst law firm. She is the author of a monthly column
in Publishers Weekly, “But Can You Do That ?”’

Mrs, Pilpel, wife of Robert Cecil Pilpel and the mother of two children, i on
the board of directors for the Home Advisory & Serviee Council of New York
City, Sex Information & Education Council of the U.8., and Association for the
Study of Abortion. i , ; ¢

Her memberships include also the New York Ethical Culture Society, American
Association of Marriage Counselors, Copyright Society, Autbors League of
America, Phi Beta Kappa, and New York City, American, and Federal Bar
Associations.

PAUL 'A. PORTER, ATTORNEY, WASHINGTON, D.C.

Paul A. Porter, a partner in the Washington, D.C., law firm of Arneld & Porter,
had a lengthy career in public service before going into private practice. ' .

He is a former Chairman.of the Federal: Gommunications Commission, former
Administrator of the Office of . Price Administration, and was Chief of the
American Economic Mission to Greece in 1946, with the rank of Ambassador."

Mr. Porter, a native of Joplin, Mo, worked on newspapers in Kentucky and
Georgia after studying: at Kentucky Wesleyan College and the University’ of
Kentucky Law College. ; T g i '

He came to Washington, D.C., as special counsel to the Depdrtment: of ‘Agri-
culture in 1932. DTt '

Mr. Porter was with the Agriculture Department 5 years, was Washington
counsel for the Columbia Broadcasting System from 1936 to 1942, and served
during the early 1940’s with the Office of Price Administration, the War Food
Administration, and the Office of Economic Stabilization.

Mr. Porter was campaign publicity director for the Democratic National Com-
mittee in 1944, That year he was named to . the ‘Federal Communications Com-
mission, as Chairman. In 1946, he was appointed as Administrator of OPA and
later that year was named Chief of the Economic Mission to Greece. .

Mr. Porter served, with the rank.of Ambassador, as U,S, tepresentative on the
Palestine Conciliation’ Commission in 1949 and was a ‘member of the President’s
Commission on Campaign Costs in 1961-62. s !
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GLEN.O. ROBINSON, ASSOCIATE PROFESSOR OF LAWw, UNIVERSITY OF MINNESOTA TAW
: ) ) ScmooL LI :

Professor Robinson was born 1936 in Salt Lake City, Utah, and educated in
the public schools of Ogden, Utah. ; ;

- He received an A,B. degree from Harvard ‘College in 1958, graduating magna
cum laude, and an LL.B. degree from Stanford Law School in 1961.

From 1961 to 1967, with the exception of 2 years of active military service in
the U.8. Armor Corps, Prof. Robinson was associated with the law firm of Cov-
ingtoni & Burling, Washington, D.C. ‘ e

In 1967, he was appointed associate professor of law, University of Minnesota

. Law School,.and currently teaches courses in regulated industries, administrative
law gand torts, ! e . ) : G : ;

He has done extensive research in communications law and is the author of a
recent article on the Federal Communications Commission’s regulation of
communications. : :

CHARLES A. SI‘EPMANN,‘ PROFESSOR EMERITUé, NEW YORK UNIVERSITY

Charles A. Siepmann, a graduate of Oxford University, served for 12 years
with the British Broadcasting Corp., where he organized its school broadcasting
and adult-education general talks.

.He was Vice President of the British Broadcasting Corporation, successively
director of adult education, director of talks, director of program planning
(1927-1939).

He was university lecturer and adviser to the President, Harvard Univergity
(1939-1942). { k
. From 1942-1946 he served with the Office of War Information and latterly
deputy director of its San Francisco Office responsible for broadcast propaganda
to Japan, to China and to Japanese occupied territories. i R

From 1946 to 1967 he was Chairman, Department of Communications In Edu-
cation, New York University.

He was Consultant at various times to the Federal Communications Commis-
sion (part author of its “Bluebook” entitled Public Service Responsibilities of
Broadcast Licensees) ; consultant to the U.S. Army; consultant to the West
German Broadecasters’ Association’; author of the study and report on Broadcast-
ing in Canada embodied in-the report of the Canadian Royal Commission on
National Developments in the Arts, Letters and Sciences; presently consultant
to the Ford Foundation. : : : :

He is the author of Radio’s Second Chance; Radio, Television and Society ;
Television and Education in the United States (a UNESOO publication) ; TV and
Our School Crisis. . ,

- He was the recipient for this last publication of the first Frank Stanton Award
for meritorious research in ‘the Communications field.

FRANK STANTON, PRESIDENT, COLUMBIA BROADCASTING SYSTEM

Frank Stanton was born in Muskegon, Mich., and received his. Ph. D. from, Ohio
State University. . . : i

He has been president of OBS since 1946 and is serving his second term as
Chairman of the U.S. Advisory Commission on Information, appointed by Presi-
dent Johnson. ‘

Dr. Stanton is a trustee and former chairman of the Centér for Advanced
Study in the Behavioral Sciences, a member of The New York State Council on
The Arts and The Business Council, a trustee of The Rockefeller Foundation,
Carnegie Institution of Washington and Washington University, and a director
of Lincoln Center for the Performing Arts, New York Life Insurance Company
and Pan American World Airways. He is a fellow of the Anierican Academy of
Arts and Sciences and The American Psychological Association. . . e

Stanton served as a trustee of the RAND Corporation from 1956-1967 ; he was
chairman from 1961 to the completion of his statutory term as trustee, ;

In 1961, for his sustained effort to bring about the “Great Debates,” he received
the George Foster Peabody Award and the cominendation of Pregident Kennedy
who said, “hig role in making it possible for last yearls TV debates to take place
was a significant advance in American polities . . .” . :

92-602—68: 2
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VINCENT T. WASILEWSKI, PRESIDENT, NATIONAL ASSOCIATION OF BROADUASTERS

Vincent T. Wasilewski’s professional career has been spent with fthe‘National e

Association of Broadcasters, which he joined ‘shortly after being graduated from
the University of Illinois with degrees in political science and law. o
Mr. Wasilewski was employed by NAB in 1949, became vice president for
Government affairs in 1960, was named executive vice president in 1961, and was
selected as president in 1965, s
A veteran of the U.S. Army Air Force (1942-45), he won the Distinguished.
Flying Cross and the Air Medal. o F et
He was a member of the U.S: National Commission for UNESCO,’ 1956--60,
and currently is a member of the American Bar Association, American Judicature -
Society, the Federal Communications Bar Association, and the ‘Intérnational
Radioand TV Society. i : Jhnen

STATEMENT OF ROSCOE L. BARROW, WALD PROFESSOR OF LAW,
COLLEGE OF LAW, UNIVERSITY OF CINCINNATI

Dean Barrow. The procedure of the panel discussions will be as fol-
lows: A position paper will be read. A comment on that paper will be’
read. Then the panel will discuss the subject matter. This procedure
will be repeated throughout the series of eight papers during the ensu-
in%[[Q days. : i : :
 Mr. Chairman and members of the subcommittee, I wish to.com-
mend. your rather novel use of the panel sessions as a phase of your
inquiry into the equal opportunities and fairness doctrines. It is recog-
nized by administrative agencies that their work is facilitated by
utilizing written presentations and following this with oral hearings
on the controlling issues which are unresolved by the writings.

Also, our courts, through pretrial conference and similar devices,
are achieving more efficient administration and saving of time.. Your
panel sessions should serve a similar purpose of economy of time in
laying a substantial part of the factual base for your inquiry. If it
is unsuccessful, your moderator must assume the responsibility because
Kour able staff has done all that possibly could be done to make these

earli{ngs successful, and I know the panelists have done their home-
work. ;
My assignment includes an introductory substantive paper, which
isas follows: : ' ’ i

The equal opportunities and fairness doctrines, which facilitate the
political process and dialog on the issues of our time, are of great im-
portance in a free society. It is fitting that, in this period of great
need. for dialog on vital issues, the subcommittee should inquire into
the effectiveness of the operation of the fairness doctrine. e

I appreciate greatly the opportunity to participate in the inquiry
and am sensitive to the responsibility to the subcommittee and to the
public which T assumed in accepting your invitation.

Tt is difficult to analyze the equal opportunities and fairness doc-
trines without taking into account related problems in broadecasting.
Changein the present operation of these doctrines may have an impact
in other areas of broadcasting. Accordingly, it is appropriate to review
briefly the place of the equa opportunities and fairness doctrines in
the regulation of broadcasting under the public interest standard.

The physical limitations of the spectrum cannot accommodate all
who desire to broadcast. A license is granted to that applicant who is
best qualified to serve the public interest. Other applicants who could
have served the public interest are denied the privilege. ;
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The broadcaster is granted the use of the publicly owned spectrum
without cost and is permitted to broadcast for his own profit. In re-
turn for this valuable privilege, the licensee assume a duty to serve

“the public interest. The Federal Radio Commission, and its successor
the Federal Communications Commission, have protected the charac-
ter of broadcasting stations as local institutions having a grassroots
interest in providing the programing needs of the community served.

- Thus, early in the history of broadeasting, the Chain broadcasting

* rules were adopted to free the broadcaster from practices which limited:
the licensee’s freedom to choose programing fulfilling local needs.

. Recently, the policy of protecting local broadcasting stations was evi-
denced by the caution exércised in authorizing pay-TV and the limita-
tions upon cable-TV. It is anticipated that direct satellite-to-home
broadcasting may not be authorized in order that the ability of the

~ local broadcaster to serve community needs may be protected. e

The primary interest to be served under the Communications Act
is the interest of the public in the larger and more effective use of
broadcast. facilities. Early in the history of broadeasting, the Com-
mission, in the Great Lakes case, interpreted the public interest in
broadeasting to require balanced programing, stating: iy

The tastes, needs, and desires of all substantial groups among the- listening
public should be met, in some fair proportion; by a well-rounded program; in
which entertainment, consisting of music of both classieal and lighter grades,
religion, education and instruction, important public events, discussion of pub-
lic questons, weather,: market reports, and news, and matters of interest to all -
members of the family find a place. . : ‘ A

In its statement of policy on programing of July 29, 1960, the Com-
mission reiterated the categories of programing which usually are
necessary to meet the needs of the communit - but emphasized the
‘broadcaster’s duty to make an effort in good fait% to ascertain and ful-
fill the needs of the community served. . : ~ ; : T

' The Commission: stated ; ghopadd . e

The confines of the licensee’s duty are set by the general standard ‘the
Dublic interest, convenience, or necessity’ . . . The principal ingredient of ‘such
obligation consists. of a diligent, positive and continuing ‘effort by the licensee
to discover and fulfill the tastes, needs and desires of his service area. If he has
‘ accomplished this, he has met his responsibility. sl Gl

It should be noted that the COmmission’sdetenninati_on' that the
public interest requires that the broadcaster serve the needs of the

community was not foisted u on unwilling broadcasters. From the =

beginning of the regulation of broadcasting, this policy had the con-

currence of the broadcasting industry. Thus, the chairman of the Legis-

lative Committee of the National -Association of’Broadcastérg, Henry
A. Bellows, testified before this committee, as it was constituted in
1934: SRR T
It is the manifest duty of the licensing authority . . . to determine whether or
not the applieant is rendering ‘or can render an. adequate public service, S_uch
service necessarily includes 'the broadcasting .of a considerable - proportion of

ties concerned witl_l;humani betterment. : ¢ : : :
From the beginning of broadcasting there has been wise concern
that centralized control of. bro@dcés\b‘ma:tt_er’mig%t endanger the free

“society. Thus, Herbert: Hoover, addressing’ the Third Annual Radio

Conference in 1924, stated:' = o e LR TR

programs devoted to’ éducation,; religion, labot, agriculture, and similarﬁaéﬁiﬁ;ig ;

g
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It would be unfortunate, indeed, if suc¢h an important function as the’distri-
bution: of information should ever. fall into the hands of. the Government. It
would be still more unfortunate if its control should come under the arbitrary
power of any person or group of persons. It is inconceivable that stich a situation
- could be allowed to exist. o T BT
‘Much of the regulation of broadcasting in the public interest is in-
tended to prevent undue concentration of ‘control in broadcasting. The
diversification doctrine, limiting the number of ‘stations which may
be owned by the same interest, serves this purpose. So does the duopoly
rule, preventing ownership of two broadcasting stations of the same
type in the same community. e R S e e
" The Commission has sought to maximize service and program view-
points and, thus, to prevent any ]f)erson or group from exerting. dis-
proportionate influence upon pu blic opinon :through broadeasting:
Commission policies encouraging entry of new program sources, net-
works, stations, and systems of program service, and competition
between all components of the industry have the same purpose. Re-
quiring all-channel receivers was for these purposes. - (o ‘

" The concern over undue influence upon public ‘opinion via broad-
casting was recognized by the Congress when it provided that the
licensed broadcaster could acquire no property interest in the channel
and that property in the channels was reserved ‘to the public.
This concern for poténtial control of public opinion by a few was
recognized by the Congress when in section, 18.of the Federal Radio
Act of 1927, it adopted the policy of equal o portunities in use of
broadcast facilities gy candidates for public office. The Congress ap-
preciated that radio 1s a . owerful instrument of communication and
that misuse of it in political campaigns could cause serious harm in
a free society. - i ST “ . ‘ v
Two years later in the Great Lakes case, the Commission extended
this concept of fairness in political campaigns to broadcasts dealing

with controversial issues of public importahce.s;Exgyla,ining this ex-

tension of the fairness doctrine, the Commission stated : :
. Again the emphasis is on the listening public,'not on the sender of the’ niedsage.
It would not be fair, indeed it wotld:not be good servicé to the public, to allow
2 one-sided presentation ‘of: the political:issues’ of ‘a campaign. Insofar as a
program consists of ‘discussion of public iquestions, public ‘interest requires
ample play for the free and fair competition of opposing views, and the Com-
mission believes that the principle ‘applies not only to ‘addresses by -political

candidates ‘but to all discussions of issue§ of importance to ‘the public.

The Commission’s extension of the statutory doctrine of fairness
in ‘use of broadcasting facilities by candidates for public office to fair-
ness in the presentation of controversial issues of public importance
is sound in theory and, I believe, in practice. A poltical campaign
worthy of the name revolves about a core of vital issues which have
been considered by the people in the available forums, including

broadeasting., @ o v v ‘
“The relationship of the political campaign to the consideration of
~ controversial issues of pu li¢ importance gﬁ:aafsuanalogy to the ice-
berg. The campaign speeches are to the small portion of the iceberg
above water as the consideration of issues of public. importance 1s
to the mass of ice beneath the waves. If it is important to accord
candidates for publie office equal opportunities via broadcasting, a
fortiori, it is important to provide the people an adequate forum via




17

broadcasting to become informed upon controversial issues so that
the people and the candidates may learn which issues are worthy of
attention in the campaign. : S ‘

Any inquiry into the equal opportunities and fairness doctrines must
take into account the importance in the free society of the opportunity -
for dialog on the issues of our time. In a free society, sound decision.
making depends upon an informed publie, If broadcasters are free to
~ present one-sided broadcasts-on vital issues, or to avoid broadecasts on
- vital issues, or to promote the candidacy of one office seeker while deny-
ing aceess to his opponent, the people may well be misinformed—rathar
than informed—and the ‘purpose of - political elections could be
frustrated. : S ‘

The principal distinction between totalitarianism and the free society
is that in the free society the person has an opportunity to participate
in making the vital decisions of his time. We need more dialog—not
less. The Iack of timely adequate forums for dialog on the issues of the
day was a significant factor in the race riots of the past three summers
and in'the protest movements on the university campuses.

Broadcasting has had an impact’ upon newspapers, many of the
large newspapers in our great cities having dissolved. Today society
is not as fully served by newspapers as a forum for vital issues as it
was in the prebroadcasting days. More reliance has been placed on
broadeasters to provide this service.- : V T

The problems of society grow ever more complex and the time for de-
cision shortens. There is a dire need in our country today for forums
which hold quite regular seéssions on the issues of public concern and
which encourage concerned people to bring significant public prob
dems to the forum for fruitful dialog. The equal opportunities and fair-
ness doctrines have been developeg to facilitate dialog and effective
political process. For the present, broadcasting is the best forum which
we haye for dialog on controversial issués of public importance.

Earlier in these comments, it was noted that the equal opportunities
and fairness doctrines are related to ‘other major policy decisions in
applying the public interest standard to broadeasting, and that a
- change 1n these doctrines relating to political campaigns and contro-
versial issues might well imipair other important doctrines adopted by
the Commission to protect the public interest in broadcasting. '

Solely for the purpose of discussion, let us assume that the Supreme
Court in the Red Lion case and the Badio Television News Directors
Association case holds that the fairness doctrine is unconstitutional,
or that the Congress, in implementation of possible recommendations
of this subcommittee, declares the fairness doctrine beyond the scope of
" the public interest standard. What would be the effect upon other regu-

lations ‘adopted by the Comission to implement - the public interest
standard ? Pl kgt ‘ e

If the fairness doctrine, a cornerstorie of the public interest standard,
should be removed, would a substantial part of the public interest
structure collapse? g

11 broadcasters should be relieved of the duty to practice fairness in
- broadeasts of programing on controversial issues or of the duty to pro-
~ vide equal opportunitiés to political candidates, would it be reasonable

- thereafter to re(i'[uire broadcasters to make a, good-faith effort to ascer-
- tain and fulfill less important prograining needs of the community?
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_Articulate voices contend that to require the broadcaster to provide
balanced programing, serving audiences in our pluralistic society, or
to review, in the licensing context, the extent to which the broadcaster
has ascertained and fulfilled programing needs of the community, is
~ unconstitutional as an infringement of free speech or press. Cram
Some of these spokesmen would reduce the role of the Commission
to one of preventing interference between broadcast signals. They
would leave a license free to broadeast “the Old Grey Mare” all day
long, or to broadcast solely his views, or to ropagandize as the broad-
caster might choose, not that a responsible broadcaster would do that.
- Tf the fairness doctrine should be abandoned, it may be anticipated.
that soon thereafter these spokesmen would seek an exception of pro-
graming from the public interest standard. If the available broad-
casting channels were unlimited, or even bountiful, and if the under-
privileged as well as the wealthy were able to own a station or stations,
‘complete freedom of the broa caster to serve his own interest rather
than that of the public might be feasible. e e
However, even under that imaginary situation, there would be a
need to prevent the broadcast of obscenity, fradulent schemes, quack -
medical remedies, and the like. But that imaginary abundance of chan-
nels does not exist and will not exist in the foreseeable future. The needs
for spectrum space by mobile carriers, industry, ships at sea, the mili-
tary, government, education, and the iike',; grows faster than the tech-

nology can develop equipment capable of broadcasting over the electro-

magnetic wavesin the highest frequencies. )
" Tf the fairness doctrine were abandoned and this were followed by
abandonment of the public interest standard as applied to broadcast of
~ programing in general, would it longer be reasonable to retain ‘the
diversification doctrine, limiting concentration of control of broadecast-
ing facilities? : gy Gl S
~ Would it longer be reasonable to limit the control of networks over
their affiliates? G et :

Would there longer be godd redsoﬁ'for protécting the character of

local broadcasting stations as local institutions by preventing cable-TV,
pay-TV, direct broadcast from satellite to the home, and other tech-
nological developments from impairing the economic position of the
local broadcaster? : teo

In deliberating upon the equal opportunities and fairness doctrines,
the caution lamp should be lit because these doctrines are close to the .
heartbeat of the free society. ST S

Following a substantial period of regulation through the equal op-
portunities and fairness doctrines, it may be anticipated that, even if

thoe doctrines were abandoned, responsible broadcasters would con-

tinue to serve for some time at the same high level of service which they
are rendering today. However, it may be anticipated that, absent the
statutory provision and regulation, some broadcasters would not con-
tinue to serve adequately the political and public. affairs needs of the -
community. e e S
Moreover, in time, competition between jrresnonsible and responsible
broadeasters might prompt responsible broadcasters to decrease their
service in providing equal political opportunities and in broadcasting
contrasting viewpoints on controversial issues of public importance.
The starting point in analyzing most problems in broadcasting—
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and certainly the problem of the equal opportunities and fairness
doctrines—is the armchair before ;the"broadcasting set in the Amer-
lcan home. The overriding consideration must be service to the 200
million Americans. , '

f course, it is appropriate to take into account the convenience
and profit of broadcasters ‘and all other components of the broadcast-
ing Lndustry. But the line should be drawn at the point where serving
the convenience. and profit of the industry Impairs service in the
i gwbhc Interest. As the Commission expressed this thought in General

rder No. 82: .- F : ke e

While it is true that broadeasting stations in this ‘ccountry are for the most
part supported . . . by advertisers, broadcasting stations are not. given these
great privileges . . . for the primary benefit: of advertisers.  Such benefit: as is
derived by advertisers must be incidental and entirely secondary. to the -in-
terest of the public, Al L 7

Thus, even though the equal opportunities and fairness doctrines
may occupy time on the broadeasting stations which the several com-
ponents of broadcasting might prefer to allocate to regularly sched-

~uled entertainment supported by advertising, the time should be al-
located to political and civie purposes to the extent that the greater
~ public interest is served thereby. i .

During the panel session, discussion will be conducted on wheather
* the equal opportunities doctrine should be abandoned, ‘modified, or
retained without change. The equal opportunities doctrine is set forth
In section 815, and the Commission’s ublic notice of April 27, 1966
on use of broadcast facilities by candigates for public office, provides
guidelines which enable broadcasters to apply the doctrine.

~ Moreover, if one political Party in a community should seek to buy
a disproportionate amount of the available time for political broad-
cast, the broadcaster has a helpful refuge in section 315. As section 315
stands, a broadcaster is not required to sell time on the station to a -
political candidate. The broadeaster is required merely to grant to
- opposing political candidates equal time on the same terms that are
given to a candidate permitted to broadeast over the station.

Some spokesmen say- that many broadecasters do not grant access
to political candidates to the extent that they would if they were not
required to give equal time to opposing candidates. But a policy of
preferring one candidate would be detrimental to the public interest
In a sound political process. It is suggested that, during the panel
sessions, discussion might well be had on whether a broadcaster, rather
than being relieved of the duty to provide equal time to opposing
candidates, should be required to allocate g reasonable amount of time
for the conduct of election campaigns. :

It should be noted that the most popular use of broadeast facilities
by candidates for public offce were the Kennedy-Nixon debates, which
were conducted while section 315 was suspended as to the presidential
and vice presidential candidates. Tt may be anticipated that in na-
tional campaigns, absent section 315, appropriate exposure would be
given to the opposing candidates of the two major parties, =
. However, this does not solve the problem of the presidential and
vice-presidential candidates of a potential third party. There is danger
in a political process which would deprive any new party of a reason-
able opportunity to contest a national election with the two major
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political parties. It is doubtful that this problem will be solved unless
we retain an equal opportunities doctrine. £ b 2o

Moreover, the State and local politieal contests pose problems the
solution of which is facilitated by the equal opportunities doctrine:

Also, during the panel sessions, discussion will be held on whether
the fairness doctrine should be abandoned, modified, or retained un-
changed. Unquestionably, practice of the fairness doctrine requires
more jud%nent by the broadcaster than does the equal opportunities
doctrine. Nevertheless, responsible broadcasters say that, with experi-

_ence, one develops a sense of judgment in the application of the doc-
trine. It appears that more diﬂicuﬁ?is experienced by the small broad-
caster who lacks sufficient personnel to permit one of the staff to de-
velop expertise in applying the doctrine.

hile the Congress recognized the fairness doctrine in the 1959
amendments to section 315, the statute does not define the fairness
doctrine with the particularity given to the e%ua.l opportunities doc-
trine. Probably an amendment relating to the fairness doctrine would
be helpful in the administration of the doctrine. At least this would
clear the air on whether the Congress'inthe 1959 amendments to
section 315, adopted the Commission’s application to the fairness
doctrine under the public interest standard of the statute.
~ Of course, the Supreme Court may well decide that issue in the
Red Lion and RTNDA cases. '

The Commission’s Fairness Primer gives hel ful guidance to broad-
casters. Understandably, the Commission has 1Izeen reluctant to regu-
late under the fairness doctrine more than necessary, because it is the
responsibility of the broadcaster to make programing judgments in

the public interest. Nevertheless, the panel may wish to consider
whether more definite criteria might not be established by the Com-
mission under the fairness doctrine. S

In considering the fairness doctrine, the primary concern should be
the impact of abandonment of the doctrine upon the process of inform-
ing the public concerning the vital issues of the day and so enabling
them to participate in Jecisionmaking in the free society. Obviously,
the practice of the fairness doctrine may reduce the revenue of net-
works and stations. However, financial considerations should not over-
~ ride the public interest in being informed on controversial issues of
public importance. The inquiry into the fairness doctrine should con-
cern ways in which broadcasting may serve better the informing of
the public on controversial issues of public importance. = -

In closing, permit me to quote a few words from the Report of the
President’s Commission on National Goals regarding the communi-
cations function of broadcasting: ' He e g

Sooner or later we (must) face up to the harsh fact that the democratic
dialogue is in real danger of being smothered . . . Plainly the mass media offer
us a splendid opportunity, which we will lose at the peril of losing democracy

Mr. Chairman, that concludes my prepared opening statement.
T suppose it is more catalyst than moderator in character, but I believe
there will be opportunities for those who might differ with anything

said to introduce this at an appropriate time during the discussion of
the several topics. . T e e '
Mz, Chairman, the program at, this time calls for paper No. 1 by
Mr. Elmer Lower. However, due to certain problems of schedule and
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- time, it has been decided; agreeably to all concerned, that Dr. Frank
Stanton will present the first position paper. His subject is “The Equal
?iﬁe’, Requirements of Section 315 of the Communications Act of

Mr. Seringer: Mr. Chairman:

The Cramman. Mr. Springer? :
- Mr. Seringer. I take it you had intended that the questions would
start tomorrow afternoon ?

The Cramman. Yes, unless we need some clarification. Then after
getting Dean Barrow’s attention, you would direct the question for
clarification.
~ Mr. Seringer. Mr. Chairman, I think the questioning probably will
be rather extensive in some instances. Are all of these panelists goin,
to be present tomorrow afternoon at the time of the questioning?

“think that is very important. : :

The Crarrman. We hope they will be. :

' Mr. Serixneer. Will Dr. Stanton be here,may T ask? | :

Dean Barrow. Dr.' Stanton will not be here, and Mr. Lower will
not be here. P :

- Mr. Serineer. Is there going to be a chance to ask these people
questions who will not be here tomorrow ? I think that is very impor-
tant. I think much more will be brought out in questioning than will

- be brought out in statements. ' PR T

The Cramman: I might say that for so many days you can file any
question you want to and we will ask any of the members of the panel
to give us answers. I will say when there is a specific question to ask

Dr. Stanton after he delivers his paper, we might permit that. Other-

wise, we just' would not get through the panel if we interrupted it with

questions. I think we can take down the questions as we go-along and
get the answers supplied for the record. ;

PAPER NO. 2—DR. FRANK STANTON: THE EQUAL TIME REQUIRE-
 MENTS OF SECTION 315 OF THE COMMUNICATIONS ACT OF 1934

Dr. Sranton. Mr. Chairman, members of the subcommittee, Mr.
Moderator, and fellow panel members, we owe a debt to Congressman
Staggers, as chairman, and the other members of this subcommittee,
for their foresight ‘and: concern in ihitiating and conducting this
- There has ‘been no searcity of literdture on the. general subject-of
equal time. It has been the thorniest and most persistent problem in
broadcasting since World War II. It has been the subject of repeated
hearings, and of no less than 66 bills in one or both sessions of 11
successive Congresses. Much of this has generated more heat than
light, however,%;cause it was created in an atmosphere of crisis, com-
pﬁint, or criticism. An exploratory session like this, giving us an
opportunity to take a clear look at where we are, where we have been,
and where we might go,-with a view toward making the broadcast
media more effective Inétruments in the democratic process, can be .
enormously helpful‘in the definition'and construction of public policy.

No step in self-government is more vital than elections. They are
the yvery ‘éore;gffdgmocrat:y;ﬂA‘l‘chough we are a Society governed by
laws and not by men, it-is necessarily men’who enact the laws, who
administer them, and who interpret them. And sooner or later, ac-
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countability for who they are, and for what they do, is traceable to
the voter in the act of making his choice in the voting booth. There is
no civil act more central to democracy, more determining of political
behavior, and more charged with social responsibility. \
“In attempting to arrive at a sound public policy on how broadeasting
might serve the American people in election campaigns, the approach
of the Congress historically has been one calciilated not to construct an
~ affirmative policy leading to the wisest use of the broadcast media
to equip the voter better to exercise his franchise, but to prevent con-
ceivable abuses that might operate to the advantage of one candidate
or party over another. : :
© Although this was not an inappropriate object of legislation—per-
haps, in the face of the unknown, it was the only plausible one at the
time.—it resulted in essentially negative and repressive measures.

Broadeasting first achieved significant dimensions- in - American
~ political life in 1924 during the intérminable but dramatic Democratic

Convention in Madison Square Garden that took 103 ballots to deter-
mine the nominee but in the process captivated the public attention.
" In the subsequent campaign, radio was seen as providing candidates,
~ for the first time, with direct and immediate access to the millions and

was, therefore, regarded as a means primarily to enlarge audiences
for rallies. There consequently sprang into being the hired-hall concept
" of campaign broadcasting. Section 18 of the Federal Radio Act of
1927, in effect, merely set the ground rules for broadcasters to follow
in renting the hall by requiring that equal time be given to- all candi-
dates if given to any. It virtually eliminated any more imaginative
use of the medium; because, if a broadcaster gave time to the candi-
dates of significant parties, he would have to give it to those of all

parties, however numerous and however trivial. ,

The old section 18 was the prototype of section 315 of the Federal
Communications Act of 1934, which, with the amendments of 1959 ex-
empting certain categories of news broadcasts from its reach,’ remains

~ the single legislative statement on the role of broadcasting in elec-
tion campaigns. It is essentially negative and repressive. Its equal-
time restrictions effectively limit the broadcast media to a time-selling
function and to such reporting as is permitted by section 315.

The question recurring over:the years—and still persisting—is not
whether these restrictions on the use of radio and television to convey
information, to stimulate interest and to promote discussion during
election campaigns are in the best interests of broadcasters or. of the
candidates. The question is whether they are in the best interests of
'~ the 120 million Americans of voting age and, indeed, of the total popu-
~lation, : ‘ ' B arniEn o
" 1The Communications Act of 1934, as amended : :

( a;:‘\eg. §‘1 i Appearance by’a !egéily qualified candidate on any—
. (1) bona fide newscast, : ’
(2) bona fide news interview, = H : TP
- (3) bona fide news documentary (if the appearance of the candidate is incidental
to the presentation of the ‘subject or subjects covered b the news documentary),. or

. (4) on-the-spot coverage of bona fide news events (including but not limited. to
- ... political conventions and activities incidental thereto), :

shall not be deemed- to be use of a:broddcasting: station: within the meaning of this subsec:

tion. Nothing in the foregoing sentence shall be construed as relieying %madcasters, in
connection with the presentation of newscasts, news interviews, news documentaries, and
on-the-spot coyerage of news events, from the ‘obligation imposed_ upon .them wunder this
_chapter ‘to operate in the public interest and to afford reasonable opportunity for the
discussion of conflicting:views on issues’ of publie importance,: ISt TR e
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-+ 1f the impact of the equal-time restrictions of section 315 on the
~material interests of the broadcasters were the sole criterion, the best
answer would be to let.the law stand as it.is. By the standard of where
the public interest lies, however, all the available evidence tht we
have from the 1960 presidential campaign—the only case history of
an election campaign without equal-time restrictions—demonstrates
that we ought to strike down those restrictions once and for all and
_depend ypon principles of fairness and the accountability of the broad-
- caster as a licensee to prevent abuses. , , IR
I say this on the general grounds that any useful election campaign
ought to be a continuing dialog and not merely a collection of com-
petitive set presentations that avoid more issues than they meet, raise
more questions than they answer, and sloganize more policies'than they
explore. When he buys time or space, of course, any candidate is en-
titled to put his case in the manner most favorable to his prospects. For
this purpose, all the traditional forms of campaigning are available,
as are many forms of modern advertising. Nobody wants to eliminate
‘all this. But in the best working democracy, legitimate efforts at per-
- suasion should be conducted in a context of in-depth knowledge, not
of superficiality and ignorance, and of awakened Interest, not merely
of suggestibility. , Tty R Sl
There seem to me to be three useful criteria by which we can measure
the effectiveness of election campaigns. First of all, it is essential to
the idea of self-government that the voter be genuinely interested in
- the process of self-governing. Second, quantitatively, 1t is obviously
- important that as many people as possible be directly exposed to the
candidates. Third, it is highly desirable, if they are to vote responsibly,
- that they be exposed to both sides of the issues and to candidates
taking opposing views. Applying these criteria to the 1960 presidential
| election campaign, we must conclude that we were far better off with-
- out the equal-time restrictions than we would have been with them.
There is no disagreement that, an apathetic electorate is a social and
‘political evil in a democracy and that any apathy ought to be remedied.
A variety of factors unquestionably influence the degree of interest in
a campaign. One is the tendency of a candidate simply to say what
everyone knew he was going to say and to say it very much the same
way that he hassaid it before, 5 Lo
For the most part, only the party faithful listen to it, and they. sel-
dom need to be converted. The substance of all history, political as well
. as military, on the other hand, is conflict : actions or ideas. in conten-
| tion. Popular interest centers in the advancement and ultimate resolu-
- tion of the conflict, as the issues are sharpened and the contenders are
drawn out by confrontations, even on subjects they might avoid in uni-
lateral talks. Yet traditional campaign methods, far from depending
upon the presentation of conflicting opinions, rely almost entirely on
‘the one-sided presentation of views already known, = - s
: It was this element of conflict, I am quite sure, that accounted for
. the significant increase in interest during the 1960 campaign after the
confrontations of the candidates on television and radio as compared
to that during the last campaign preceding it. In 1956 and in: 1960, go-
- Ing into September of each year, those “very much interested” in the
- campaign were about the same—46 percent ‘in 1956 and 45 percent in
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1960. According to reliable public opinion polls,’ in 1956 those “very
much interested” rose in October to 47 percent—an increase of 1 per-
centage point. But in 1960, in October, after the debates, those “very
much_interested” rose to 57 percent—an impressive improvement of
12 points. SEC e o
esides this considerable increase in ‘direct interest, the confronta-
tions of the two candidates on television and radio in 1960 generated an
enormous amount of material bearing upon the issues and personalities
of the election in other media. They were the occasion for front-page
stories in the newspapers. They were ‘topics for featured treatment in
the magazines. They were the subject of discusion, conversation and
comment on the national and on the regional and local levels. In'short}
they breathed life into the campaign and interest into the electorate.
. I¥1‘,any event, it should be the purpose of all of us to stimulate a shar-
ing in the governmental process by as many of our citizens as possible.
TFundamental as they are, elections are only a first step in the continu-
ing civic responsibility of the people in a democracy. If they commit
themselves in the election, they are much more likely to have & clearer
senso of responsibility for the subsequent policies and actions of their
candidates, thereby considerably broadening the base of national dis-
cussion and of the national consensus between elections. s
‘Quantitatively, there is convincing evidence that more people are
attracted to a meaningful ‘confrontation of candidates than to the
traditional paid political broadcast, ‘with ‘an oratorical set price or
staged ;question-and-ahs'\vexj\kfbrmula ‘with' the answer carefully writ-
ten before the question ostensibly eliciting it is asked. S L
© Statistical data indicate that, as a rile, when a paid political broad-
cast replaces a regularly sélieduled entertainment program, some 30
percent of the au ience drops away. But the confrontation broadcasts
in the presidential campaign of 1960 drew an audience that not only .
did not fall off from that of the program replaced, but was actually,
on the daverage, 20 percent larger than that of the entertainment pro-
grams they preempted. B ‘ ORI TR B
Looked at another way, the paid political broadeast in 1960, gen-
erally speaking, drew an sudience less than a third in size of that drawn
by the presidential ‘debates. Moreover, the tuneout that is customary
in the course of long and serious programs did not occur in the case of
the presidential debates. To,a remarkable degtee, the audiences stayed
with the broadcasts to the conclusion. The holding power of the'debates
was 88 percent, compared to 77 percent for entertainment programs in
similar time periods. , S :
. Even more sigmificantly, the 'peogle who tuned in to see the candidate
they preferred, or toward whom they learied, were also given occasion
to seé and hear the op osition. The importance of this cannot be over-
éstimated. People tend to go to the Ta ligs, read the words, and listen
to the speeches of the man whom they alréady favor or who represents
the party to which they already belong. Amy restrictions on radioand
television that help to preserve this political immobility and inbreeding
sap the vitality of ‘the election process, They are simply. helping to
perpetuate a behavioral pattern’ that atrophies independent thinkin g
éiﬁdds‘bagnanteqs yoting behavior. © L T AT

2 «HWlection Studies IT and IIT, Concerning Issues and Candidates,” October and N -
ber 1960, Blmo Roper & ‘Associates, 111 West 50th Street, New York, N.Y. yem
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* The equal-time restrictions of section 315 seem to me to.offer no safe-

guards in any way comparable to the advantages to the electorate that
their elimination would bring about. Objections to such'a course gen-
erally revolve around fears that minority parties would not get a fair
shake or that broadcasters uninhibited by the equal-time restrictions,
would indulge in irvesponsible political favoritism. ; S ‘
. Both fears seem to me unjustified. The equal-time provisions, so far
as third parties are concerned, have become no-time provisions, because
for all practical purposes they restrict the granting of time to those
who have the funds to pay for it, The reason for this, of course, is that
no broadcaster can a,ﬁ'ordy to offer free time to the presidential candi-
dates of 20 or so parties,® and no broadcasting schedule could accom-
modate. such demands and still have an audience left for the major
candidates. P ‘ ey B A
.. Far from protecting significant third parties, section 315 penalizes
them, by lumping them bogisiether indiscriminately with the insignifi-
cant, Some parties, such as thi year’s American Independent Party of
Geo,r(giievWai lace, can develop into meaningful forces in a campaign.
Broadcasters ought to be free to treat them as such. Under section 315,
theyarenot. - '~ . T T
~ As a matter of fact, last week T received a memorandum from my
colleague who is in charge of CBS news! In ithesaid: , . .
;- We have been working. for some time on a documentary. on George Wallace.
Obviously, he is newsworthy and can significantly affect the outcome: of the
1968 election. We had scheduled it for March or April. Now that he has formally
announced his candidacy, the lawyers have informally ‘ruled 'that such a docu-
mentary is not exempt from section 315 since it does not treat Wallace ineiden-
tally. Hence, we would be required to provide equal opportunities for the minor
- party candidates who have already announced and who have no opposition.
.. Accordingly, we have to abandon the documentary. This is a pretty stunning
example of how section 315 cuts dcross our ‘Journalisticobligations to the Ameri-
can people. At the very time when: Wallace is in ithe news and becomes partieu-
larly significant, we are hamstrung by seetion 315, G e
Third parties generally are of three categories: those with an his-
toric backgroun - of thoughtful s criticism of  the major partis but
whose significance varies widely over the years; those concerned
with ‘a single current issue on which in a given campaign they part

8 Political partles: =~ .0, 1. ..., ..+ 1960 presidential campaign :
1964 presidential campaign’: - ;i & emocratie,
1o Demoeratie. e ‘‘Republican. & . i
Republican. - American Bzelziltd(;‘onsensus.
rd. :

Conservative (C. Benton Coiner for American Third,
o President). .. ... oo T T . American Vegetarian. :
Conservative (J. Bracken Lee for Presi- . Church of God, ey

a ; £0% P . ‘ Co&sergaﬁve (C. Benton Coiner for Pres-

ent); : i ;
Constitution (Merritt- B. Curtis ; for

. dent. " R
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company with the ma(ji@r parties; and those made up of c¢hronic mal-
 contents, panacea pe dlers, or personality. cultists. By a common
~ treatment of all third parties, without regard to their political or civic

“significance, the equal-time restrictions impose as the sole determinant
of whether they get air time, the cash resources they have to buy 1t.
Broadcasters, unable to give time to all third parties, significant or
trivial, generally give it to none. ‘And the useful purposes that respon-

sible and relevant third parties can serve in a largely bipartisan sys-
tem—reducing lethargy or timidity in the major parties, sharpening
really critical issues, and advancing bold and new approaches, for
example—fall by the wayside, so far as air time goes. Because, except

in the news categories exempt from section 315, and in the absence of
third parties normally having financial resources comparable to the
mazior‘ arties, the broadeasters’ hands are tied. - ok e
~ As for the possible biases of broadcasters, I have no doubt that, like
all citizens, ;tEeykha;ve their loyalties and preferences as individuals.
But to indulge these personal attitudes in the conduct of the public
service. function of their stations would be a ver risky business. A
broadcasting franchise is a very precious thing. {Tobody knows this
_better than a broadcaster. That the general devotion of the American
~ people to the principles of fair play apply to the_walm%r broadcasters
exercise their franchise ‘has been made amply clear. No broadcaster
worth his salt would risk amassing a record of biased treatment of
candidates or parties.” gy
" The American people have had four decades of experience now with
broadeasting. During the intervals between election campaigns, when
no’ equal-time requirements are applicable, there is no evidence that
broadcasters have favored one political party over another—even
though partisan disputes became major public issues. Coniplaints have
beén extremely sparse. It has been no accident that the public trusts
the fairness of broadcasters. The record shows that they have earned
‘that trust. In the longrun,the judgment of the people can be far better
relied upon to insure fairness than any mathematical formula or any
rig}d regulation. T ] ‘ : S
* The equal-time restrictions of section 815 provide nothing more than
a mechanical formula that precludes broadcasters both from exercis-
ing their judgment and from carrying out their responsibility. It is
easy, and 1t is safe. Carrying out responsibility is hard, on the other
hand, and making judgments is risky, - - Bt
‘“But in this—as in all areas of the democratic experience—efforts
and risks make for progress and improvement, while ease and safety
‘make for reversion and stagnation. It is time for broadcasting to be

~ freed of the section 315 restrictions. There is no ‘evidence that this

would result in weakening the electoral process. There is command-
ing evidence that it would strengthen that process. 5

" This committee could make an historic contribution in that direc-
tion if, as a result of these roceedings, there .could come a joint resolu-
tion, modeled after but e arging upon the provisions of Senate Joint

Resolution 207, which was passed by the 86th Congress ‘and signed by
President Eisenhower. on August 24, 1960, and which made the Ken-
nedy-Nixon debates possible. Senate Joint Resolution 207, you will
recall, suspended the equal-time requirements of section 315, with
regard to nominees for the offices of President and Vice President. for

 the period of the 1960 campaigns.
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The test of experience proved that suspension a success. A joint res-
~olution now calling for a 6-year suspension, including nominees for
all offices, would provide a test of further experience that would em-
brace two general elections, an off-year election, and State and local
elections at all levels. Results could be observed and reported back to
~the Congress not in a single isolated instance, but over g, comprehen-
sive series of elections. If any abuses arose, ways of dealing with them
could be considered in the Light of the facts rather than on the basis
~of fears and speculations. And a substantial advance will have been
made in the resolution of a problem that has haunted and preoccupied
us all too long and that has its roots in g legal anachronism that has
long since defeated its own purpose.
Dean Barrow. Thank you, Dr. Stanton, for your excellent contribu-
tion to the panel. i
Since the panel was introduced, Mr. Chairman, we have been joined
by Prof. Louis J affe, Byrne professor of administrative law at Har-
vard University. el \
~_The comment on Dr. Stanton’s paper will be read by Mr. Her-
- bert'E. Alexander. It has not been duplicated in advance, so you will
- not find it among the papers before you. : « ‘

COMMENT ON PAPER NO. 2, BY HERBERT E. ALEXANDER

~ Mr. Avexaxper. Mr, Chairman, I appreciate the opportunity to
appear on this panel before this distinguished subcommittee, ‘

Dr. Stanton deserves praise for putting problems of political broad-
casting in the context and perspective of democratic theory, and for
relating broadcasting to the quality of American politics. Ea
. But posing such questions can also lead ‘one to conclusions at var-
1lance with his, and not necessarily as optimistie, ‘

Political broadcasting presents perhaps a classic case of conflict
between the democratic theory of public dialog in free elections, and
. the economic freedom of the marketplace. The campaign interests of
candidates do not always coincide with the interests of the electorate in
full discussion ; nor do they often square with the interests of the broad-
caster in format design or time availability. . e e

It seems to me that elimination of section 315 will not, by itself,
| do very much to get very many candidates the time they want in the

- form they want, on the ‘stations they want. Section 815 may be con-
sidered negative, as Dr. Stanton says, but it is so purposely, fo protect
candidates from discrimination. ‘
~_ Section:315 may be repressive; as he says, but it is so purposely, to
- deter broadcasters from exercising favoritism and, by the way, 315
" protects broadcasters as well as candidates. ; '

In my judgment, for other than presidential elections, the fairness
doctrine is not an adequate substitute for the protection that section
- 315 affords to candidates, for fairness is only a debatable standard ad-
~ mitting of after-the-fact administrative procedures. There can be no

equity for a candidate once an election is lost. - , 4,

- The question: is whether it is in the best Interests of the American
people to turn over all decisions of free candidate access to a private

~ industry. No matter how well intentioned some broadcasters may be,

- some candidates are going to get hurt. Scores of complaints and court
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cases are;ample testimony to the varying interpretations of both: equal
opportunityand: fairness, and the industry record in providing sustain-
in%tjmeleavesrealdéubts. T e D e
| Sinee section’ 315 is mo hindrance when there are not more than two
candidates; as;is most orten the case-in general. elections, how much
free time does thevindustry give when there are only two candidates?
.In senatorial campaigns in 1962,:an FCC survey * showed that tele-
vision broadcasters did not provide significantly more sustaining time
when only two candidates were running. There. were two senatorial
candidates each in 28 State contests and there were more than two
in eight States. Proportionately, as many TV stations in the eight
gtates provided sustaining time for senatorial candidates as in the 28
A like analysis for radio and television in 1966 showed that theaver-
age time for major party candidates was about the ‘same whether ‘or
ot there was a third party candidate. In 1966, of 133 television sta-
tions reporting charges of more than $50,000 for paid.political broad-
casts, 35 percent made no free time available.® P e e
 While broadecast costs increased, the &tatistics suggest that the ratio

of paid to free program time has been declining, and probably for the
same reason—it is more costly to give free time just as it is to buy it.
Of course, statistics may mislead in both directions, On the one hand,
‘some free time that is now provided is not donated in prime-time pe-
riods. On the other hand, some free time is offered and is réfused by
candidates who do not like the formats offered or do not want op-
ponents to get equal exposure. ' ‘ ; ‘ ; e
* These are reasons why I wonder how much more time would be
utilized if 315 were repealed. Understandably, broadcasters are con-
cerned about format, but should they be in a position to dictate cam-
gaigng strategy by putting offers of free time on a take-it-or-leave-it
asis ¢ : : ‘
~ Many candidates would like more exposure than is provided through
debates and interviews. Many candidates would like opportunities to
speak for themselves on their own terms, even if they attract smaller
audiences. » i e S
Dr. Stanton says they could buy that time, but what if they don’t
have the money available or, as likely, the stations don’t want to sell
them program time? Some stations won’t sell program time for the
same reason they won’t give it free—fear of losing audiences. Thus,
broadcasters often are, in effect, in a position to substitute their judg-
ment for that of the candidates. : it S
Dr. Stanton idealizes confrontation politics. Well, it can be excit-
ing for the public, and it probably can bring increased public inter-
est, but to put it bluntly, many candidates are simply not willing to
confront either an opponent or an issue, even to get free time.
The cost of political broadcasting is high and rising, and the end
i$ not in sight. There are potential CATYV costs as both  cities and
rural areas get wired and candidates can be sure to reach only their
constituents. Color TV will bring higher time and production costs.
Yet, increasingly, the bulk of money spent on political broadcasting,

.¢'Federal Communications Commission,: «Survey ‘of Political Broadcasting, Primary
and General Election Campaigns of 1962” (Washington, D.C. ; USGPO, 1963), pp. v—viil.
"5 Federal -‘Communications Commission, “‘Survey: of Political Broadcasting, Primary
and General Election Campaigns of 1968” (Washington, D.C., USGPO, 1967), pp. 4-5.
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about two-thirds of it ini fgoent yeans; goes for spot; announ¢ements; not
program, time. Both stations ‘and candidates may. prefer spotsas a

natter of strategy and convenience, the stations beca,use;.they;ieajn {

short, and because the viewer hasn’t time to change

If section 815 were eliminated, or. alternat‘ive% s
vocated, if stations were required to give a cerfain . amount. of free
time as a condition «of licensing, I would. like to pose several questions:

Would either alternative get around the problem that the time given
would presumably be program time, 50, might not the candidate spend
as much as before to buy the spots he wants ? Thus, one purpose would
not necessarily be carried out, to help reduce campaign costs for candi-
dates. One doubts that a prohibition of spob announcements is either
good public policy or constitutional.

On the other hand, is there justification to give free spot announce.-
ments which the candidate. probably wants but’ which are hardly
likely tobe edifying or to contribute to the public dialog ? Would either
alternative get to the problem of who is to decide who 1s to get the free
time ? Would the Congress decide that only Federal candidates should
get: it, or would the stations decide, as they do now, or the political
parties, or would the FCC apportion the time? e e :

We are dealing with limited time availability for unlimited num-
bers of candidates. There are more than 500,000 public offices filled
in elections in this country, and campaigns are even more numerous
because of the open nomination systems. Obviously, most candidates
for most offices never get near a microphone or television camera with
either paid or free time, so the problem immediately is reduced.

But 1f 315 were simply abolished, wouldn’t those stations willing to
give time all seek the most popular or visible contests? The most ap-
pealing candidates usually attract funds as well, but what about other
candidates in less visible contests or in one-sided contests where one
candidate has excessive funds available for broadcasts? - . ;

- Too, the air waves cross ipolitical boundaries, There are, for example,
40 or more congressional districts in the New York metropolitan area,
some in Connecticut and N ew Jersey, reached by New York stations.
If the several stations in New York agreed to divide up the districts
. and each take g, share, would it be collusion on the part of the broad-
 casters, subject to antitrust, action? What stations would get the color-
- ful candidates in the silk stocking or reform challenged districts and
is hardly a contest or a modicum of interest ? '

For another example, there are no VEIF commercial television sta-
tilas in New J ersey. A candidate seeking time on New York or Penn.
sylvania stations finds his message reaching mostly out-of-staters
- who do not vote in New .J ersey. The few statewide candidates from

New Jersey who do buy such time know they are throwing away 75
- cents of every dollar before the broadeast begins. ., . :

- Would these stations be willine to give double time to serve these
- needs in adjoining States, or could they be required to do so?

Given these kinds of considerations, the need, it seems to e, is to

weigh the question of whether for the few cangli(iates‘who might bene-

 fit, from abolition of equal-opportunity provisions, it is worth, abolish-

 ing the protection that section 815 now affords for all canididates.
| 92-602—68——3
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On the other hand, there is no need to sit still. Traditionally, section

- 815 has worked least well in presidential-elections where invariably
there are a dozen or more candidates. The suspension of 315 in 1960 was

“useful in permitting the so-called great debates, and I think it is use-
ful to treat presidential campai%nsdiﬁ'erenﬂy' than others by periodic
suspensions of 315, subject to close congressional review. .

A possible approach to the minor candidate problem would be
to devise a policy of «gifferential equality of access,” a doctrine that
would recognize our predominant two-party system while giving all
contenders some chance to be heard. “Differential equality of access”
need not entail a complex rating system according to the size of the'
vote, the size of membership or the size of petition. It could simply.
state that major candidates get equal time, that minor candidates get
equal time, but that the two categories do not get time equal to each
other. L : T G T

Broadcasters are correct in saying that the industry already bears
a relatively large share of political program costs, and it would not
be equita‘b?,e if the industry were asked to assume the entire financial
burden. Therefore, I agree with a. roposal of former FCC Chairman
E. William Henry, who suggested that the Internal Revenue Code
be amended to give ihcentive to broadcasters to program free political
time by permitting them to deduct from their taxable income not ‘only
out-of-pocket expenses of free broadcasts as they do now, but also to
deductat leasta’portionof the revenuelost. s ot i ot

_Tn this way, responsible broadcasters would benefit by serving the
~ public at election time, and some of the burden would be distributed
to the taxpayer. AL A

One other proposal I would make would be to broaden the definition
of a news program to inelude any joint or simultaneous appearances
of major pres1dentialy'candidates. This would give broadcasters the
wider scope they seek to present such figures on the same program,

‘including program series for the duration of a campaign. Recognition
would thus be given to the special news quality of such appearances.

Minor candidates would not have to get equal treatment unless broad-
casters decided their appearance was'equally newsworthy. = R

This formula would have to be watched closely and if it worked suc-
céssfully at the presidential level, it could be tried for other contests,
but under controlled circumstances. i fa S T

Perhaps radio and television have thi potential to'raise the level of
political education and participation, as Dr. Stanton says, but so far
the evidence is conflicting. Studies of the Survey Research Center at
the University of Michigan 7.ghow citizen interest in political involve-
ment fluctuating during recent decades, while there was a tremendous
increase in television coverage. Turnouts in presidential elections in
1959 to 1960 were higher than in 1944 and 1948, but not proportionately
higher than in 1936 and 1940. ‘ '

The voter turnout in 1956, deep in the television era, was less than
1 percentage point higher than in 1940. Moreover, there has been no
si_gpiﬁca,nt‘increase in off-year congressional elections during the tele-
vision era. ' B - ’

s Address of B. William. Henry before  the  Commonwealth Club: of ' California, San
Franeisco, Jan. 15, 1965 Press Release, K 14,

k4 Angus Campbell, “Has Television eshaped Politics?” ‘Columbia Journalism Review,
1 (1962), pp. 10-13.° o B R B e N S gt
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~ Itistime to'begin a serious dialog on the problenis of political com-
munications, T commend the beginning this subcommittee in making.
The continued strength of our democratic institutions may depend on
finding the answers. - T i R R N
Dean Barrow. Thank you, Mr. Alexander. ~ .. :
We are now at the point of a discussion of these two. papers. I am -
sure I need not, point out to the members of the panel that our reporter
- will have his problems in identifying statements with each spokesman,
80 1f you will, let me identify you and perhaps that will be helpful to
- Iwill follow the procedure of asking the person who gave the posi-
tion paper to give the first brief reply to the comments upon the paper,
- Dr. Stanton ? s T ' e e
Dr. StanTon. Having heard of Mr. Alexander’s remarks for the first
time this morning, T am not able to make this as tight a comment as I
‘would like to makeit, . ‘ . D iRy
It seems to me, in the first place, that the survey of what has hap-©
pened in the past in the two-contest situations and the three or more
contest situations isn’t the real test because it seems to me that if you
started giving time under 315 to the two-candidate situations that in
time you would encourage third, fourth, and fifth candidates to appear.
This has certainly been the history in the presidential campaigns
where we, as you pointed out, have had a great deal of difficulty under
 section 315, I am not suggesting that what 1 am proposing this morn-
. ing is the answer to this problem for all time. I do suggest, however,
- that an extended test is the best way, it seems to me, to see just how well
thlgd might work. We did it in 1960, and I think the evidence is pretty

go%ou talked about one of the difficulties with the candidate and the
station having to do with the question of a take-it-or-leave-it attitude.
1 believe that the history of the cam aign of 1960 in the presidential ‘
debates would deny that we went at that on a take-it-or-leave-it basis.
That format wasn’t developed in the office and then:taken to the ;

8 ‘candidates with “Here it is. Take it or leave it.”

'We sat down with the candidates’ representatives and worked out
what appeared to all sides to be a fair an equitable use of the medium.
This has certainly been the case in individual debates that have been
- held by individual stations in other campaigns, = S
. So I think it is unfair to say that the broadcaster has taken a take-
- it-or-leave-it attitude, Moreover, I think that it is improper to say that
- there are stations who will not sell time because they don’t want the
~ political broadecast in the schedule because of the effect it might have
~on ratings. I think we are way beyond that situation in this country.

This is talking ]IC)re4World'W ar II kinds of talk, it seems to.me, o

~_ Radio and television in this country have become so important to
| the fabric of our political life, and news broadecasts have Ik))Oecmn‘e" S6
' important in the schedules of the stations because they are important

to the people. So I think even in the quote that was read by Dean

| Barrow this morning in his opening remarks, and again I wish T had

~had a copy of it before I made my direct statement, in reading from
~ the testimony in the Great Lakes case, if you look at that description

1 of a well-rounded program schedule, the very: last thing that is listed

. isimews, and yet news today is the most ‘important single program
' typeinthe program schedule, o e o
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‘Back in the early days, news had a nuch less important position in
the schedule. So 1 think the management of broadeasting  stations
today do'not look upon the political broadeast or the news broadcast as
something that they want to avoid. This is the way to be in the main-
stream of your community. L x i i

You went on to say that perhaps one way to accommodate the situa-
tion would be to put these debates in news broadcasts. Unless you are
going to suggest that news broadcasts be expanded in time, I don’t see
how to accommodate them, and I don’t think it is proper to deny the
public its regular flow of news during the political cam}ia;' ns, to force
the news down to a minimum in order to accommodate the debate. This
seems o me‘to be an unwise approach to follow. iy

You raised some points about the costs of broadcasting. There is no
question about that. That cost is a cost for the user as well as it is for
the broadcaster. But I do believe that ‘more time would be given, and
there would be more dialog and more confrontation, and the public
would be better off, if we tried to lift 815. ,

" You mentioned n your ‘final remarks, as I recall, some statistics
having to do with the Tack of turnout or the fact that there wasn’t a8ig-
nificant increase in turnout in elections since there has been a high use

of television by the publicand by the politicians. I am not sure that you

can make that correlation as clearly as I think goru presented it
Tt seems to me that there are many other
with the turnout problem. These include our antiquated registra-
tion techniques, the fact that people are much more mobile today
and, therefore, disenfranchised in many places; the voting hours
- are still ver{’ estrictive in terms of taking care of the voter; the

whole suburban traffic problem in getting to voting booths and so
forth—these are all problems that have a bearing on that. -~
T am not-saying that they are exclusively the problems, but these
afe things that also bear on that. So I think we have to look at that
statistic with & jaundiced eye; if you will, because I don’t think that
correlation is the final answer, R e ;

At any rate, as I said at the outset, T don’t think T have all the an-
swers here. All I am suggesting is that I think we can advance the
Wwhole cause and have another look if we were to take the approach
of a 6-year test. R g R .

Dean Barrow. Do you want to respond immediately to this?

Mr. Arexaxper. I would respond very briefly to two or three points.

VWith respect to the format of the Great Debates in 1960, I am not
denying that the candidates had a good deal to say about the format,
but T am saying that the format was one of confrontation, and that
the networks would not willingly have given the same time available
for set speeches back-to-back if the candidates had preférred that
procedure. v ! ‘ . ‘ Y

"~ That is the point I was ma,kingi aﬂoout broadeasters -putting the time

availability on a takeit-or-leave-it basis. : el
With respect to news and, documentary broadecasts, I ‘think there
are ;ma‘nyfoppowunities,sf@n;the;majdroa,nd'yda;tesff‘o appear. Because
these broadcasts ‘are newsworthy, T think they should be treated in a
Jdifferent way. Every time a public person goes on “Face the Nation”
or “Meet, the Press,” i, becomes an object of newsworthiness. The
next morning what he says is in the newspapers: It is, in ‘effect, manu-
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factured news, not hard news, growing out of the fact that he was

interviewed and hemade some statements, - oty

So I'think there should be in campaigns these same opportunities
and they, in a sense, would give more exposure to the major candi-
dates for public office, because they have bigger audiences than would
necessarily straight political broadcasts. . : ;

‘Dean Barrow. Mr. Stanton. e Ly
- Dr. SranTon. There is no question that you are right that the ap-
pearance of candidates in a debate would be picked up in the news
broadeasts. Go back to history in 1960 and that was exactly the case.
But that is taking a brief mention out of the context of the full
broadcast. ' 4 G

That isn’t the way to have a confrontation. in my opinion, to use
brief takeouts in a news broadecast. This happens every Monday, and
every Sunday night, as you say, on “Meet the Press” and “Face the
Nation.” But that isn’t manufactured news. I take exception to that.
These men'are not manufacturing news. They are making news.

- -But 1 would make the distinction that it is not a synthetic manufac-
tured affair. ' . ' e B0
Back to one other thing. ‘ ‘ ha ‘

On November 21, 1963, and if you will remember the date, that was
the eve of the terrible tragedy in Dallas, T wrote John Bailey and at
that time the Honorable William E. Miller, then chairman of the
Republican National Committee, a Jetter hoping to get ready for the
plans for the 1964 campaign with the two major presidential candi-
dates, in which I was offering them the facilities not for fixed debates,
but for an opening statement, then 6 weeks of some type of confronta-
tion that could be worked out, and then a closing broadcast which
would be completely under the control of the; candidate so that he
opened the 8 weeks between, let’s say, Labor Day and the election with
an opening statement as he saw the campaign. -~ B

- Then we had the confrontations, still to be worked out in format, and
then a closing hour on the Sunday night before the election in which
they could summarize the campaign in their own fashion. 3

- I only introduce this here to indicate the willingness on the part. of
the broadcaster to try to be flexible in working out these things, and it
is not a take-it-or-leave-it situation. LIrReRy v W

Dean Barrow. May I point out that we have allocated 45 minutes
in this morning’s session to Paper No. 1, which we passed over. If we
stick to the schedule, there are about 12 minutes left for discussion of
this one, even if we do not take the usual break, = . ,

Is it the pleasure, Mr. Chairman, to continue straight through with-

out a break in the morning session ?

The CaaTRMAN. Might I say this: that we have ﬂecidéd that the sub-

. committee just doesn’t have the time to question Dr. Stanton. We are

interested in what you gentleman have to say. We will forgo our ques-
tioning. If we have any questions, we will put them in writing to Dr.
Stanton or Mr. Alexander. i i

Would it be possible for you to return tomorrow, Dr. Stanton ?

Dr. SranTon. Tomorrow afternoon ? o .

The CratrmaN. Yes.

Dr. SranTow. I have a very critical meeting tomorrow,
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© The CaarMaN. Very well. We will try to go ahead until you are
_ finished with the next paper. =~ - . e B s

Dean Barrow. Then we will continue the discussion with the panel-
_for another 10 minutesor so on this paper. SR e
Mr. Livoxs. Both Mr, Lower, whose paper comes next, and mine,
* which discusses his, go into this question. It would save the time of
the panel if we withheld our comments and perhaps it would save some
duplication. I can make my statement in this 12-minute discussion or
withhold it, as you like. ' : : i : :

Dean Barrow. Mr. Liyons has made a valuable suggestion, I believe,
so we will go, then, into Paper No. 1 by Mr. Elmer Lower, entitled -
“The Role and Influence of Radio and Television in the Formation of
Public Opinion: Comparison with Newspapers, Magazines, and Spe-
cialized Journals of Opinion.” : !

PAPER NO. 1—ELMER W. LOWER: THE ROLE AND INFLUENCE OF
RADIO AND TELEVISION IN THE FORMATION OF PUBLIC
' OPINION: COMPARISON WITH NEWSPAPERS, MAGAZINES, AND
SPECTALIZED JOURNALS OF OPINION s

Mr. Lowzr. Thank you, Mr. Chairman. ‘ o R
My name is Elmer W. Lower, vice president of the American Broad-
casting Co., and president of ABC news department. A0
" The topic on which I have been invited to speak is the impact and
influence of radio and television in forming public opinion as com-
pared with that of newspapers, magazines, and specialized journals of
opinion. ; S Al
T especially want to make this comparison within the context of our
theme for this panel discussion—the fairness doctrine and related
subjects. Pl L '
Let me begin with the obvious. In this complex, interdependent
world of today people—now as never before—need to know what is
going on. They want to be able to find out eagily, and they want to be
able to find out fast. &
These factors, I think, account for the growing importance of all
the information media—and especially of broadeast journalism which
presents the news quickly, concisely, and in a manner that is easily
understood. ‘ ‘ ; : :
I wish there were some exact measuring rod that could enable us to
determine with precision the comparative impact of the media. Since
there isn’t, what I am going to try to do is to draw on what statistical
and survey information is availa}gle and draw as well on my 35 years
of experience in both broadcasting and print in order to reach what
1 think are valid conclusions and also raise some useful questions.
TFirst off, let’s look at what the polls tell us. They tell us that over .
the last few years, the broadcast media have replaced print as the
public’s principal source of news and information. More specifically,
the polls reveal that since 1963, television has been the most popular
news medium—-the one Americans turn to for most of their news. They
tell us further that television is the medium that people consider the
most reliable, the one they would be most inclined to believe in the
face of conflicting reports. e T
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o I "'v‘vea:take together the ;ebmbinedinﬂuenoe of televisioni and radio,

the public’s reliance on.broadcasting. is shown to be even greater—far G

greater than the reliance on all other media combined. . : et
~ The polls—a series of five of them—were conducted by Roper Re-
~search Associates for the Television Information Office of the Na-
tional Association of Broadcasters, between 1959 and 1967. Each one
used a sample of about, 2,000 people—representing a nationwide cross
section of the adult population.. ...~ : e cd
In the first poll, in 1959, ‘television ranked second to news apers.as
- a source of information. In 1963, TV took the lead for the gr,st time,
and increased that lead in last year’s poll. b /
- _.On the second point—which medium to believe if there were con-
flicting reports, television has rated highest in each of the last four
polls. Last year it was considered most reliable by almost twice as high
& percentage as the runner-up—newspapers. i ‘
There is a great deal more evidence, some of which I will take up
later, that makes clear beyond question the enormous influence of
broadcasting as a news medium. But there is one crucial legal difference
between broadcast and print news that I think we ought to keep in
mind from the outset. ; / g ,
. The newspaper or magazine journalist is influenced in reporting the
news primarily by the traditional canons of American journalism
mainly, the stress on truth, accuracy, and objectivity, , - |
~Of course, the broadcast journalist also keeps these uppermost; in
mind. But he must also keep in mind that he is working in a medium
that, unlike print, operates under Federal regulation that has an im-
pact upon what is disseminated. The most influential of thege Federal
regulations, of course, is the fairness doctrine, T want to consider its
effects more fully later on—after we have looked at some of the other
differences between the impact of the broadcast news media—with -
special reference to television—and that of newspapers and magazines.
Television’s greatest advantage, of course, is that it can give the
viewer a closer approximation of concrete reality than any other
medium, g N ; &
- It makes direct use of two of ‘the five senses—sight and sound. Our
object in the news business is to tell it like it is and television can do
this by actually showing things as they are—or at least as they look
and sound. Live television can convey these impressions instantane-
ously—at the very moment they are going on. There is no need to wait
for the next edition. . N LR
Russell Lynes, the Harper’s magazine editor and critic, recently
wrote. of television ; ke : j
It reports ably after the fact, but it'is when it is a substitute for one’s own eyes,

watching action as it happens, that it is more miraculous, :
Who will ever forget the sun reflected in the eyes of Robert Frost so he could

Dot read his poem at President Kennedy’s inauguration? Who will forget the
McCarthy hearings, the moment when Ruby shot Oswald, the smoke billowing
from burning Detroit last summer? Television is the most remarkable transmitter

of news ever devised because it is the first to be instantaneous.

Lynes might have mentioned radio here, too. It has been providing
Instantaneous coverage for many more years than television, although
only in sound. Television—especially” live television-—has another

mportant characteristic. Uniquely among the media, it affords people
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a sense of participation in great events. The most striking example of
this came after President %{eniie'id Ss assassination. ot

Much has been said about the way television reported the events ‘of
those four terrible days. Tt has been called T'V’s finest hour. I think
it was. But not enough, I think, has been said about the way television
united the Nation in those dark hours. =~

For the first time, all Americans, from border to border and coast
to coast, were taking part in and sharing the same experience. Tele-
vision brought all of us closer together as shared experiences always
do. And it provided this vital service at a time when national unity
v;las especially essential. No other medium could possibly have done
that. ‘ ‘ 3 S SRR ) .

T think that the unmatched outpouring of grief at President Ken-
nedy’s death was itself—in some part—a reflection of the influence of
television. Through that medium, millions had gotten to know him as
no generation of Americans ‘has ever known a President before. Most
of us saw and heard him almost every day—and became familiar with
his lovely wife and his children. Television made John F. Kennedy,
as it had Dwight Eisenhower before him, real to us to'an unprece-
dented extent. » . AT T B e
" Television has added a whole new dimension to coverage of the Viet-
nam war. Some, like critic Martin Maloney, have even gone so far as
to call it the TV war. Never before has the agony of war been brought
with such brutal and“unremitting force into our own homes, intruding
daily into our lives. No wonder so many people are upset by what they .
see on television. It is something they have never seen before—raw
stuff, to say the least, that burns itself into the mind. Tt is more reality
than many people want. But to give people less than the truth would
be the violation of a public trust. LSRR A ) G

This applies as well to the ‘continuing racial story, of which the
broadcast media have also provided unique and sometimes disquiet-
ing coverage. As men in politics, T need ot give you & detailed evalua-
tion. of how television has influenced you‘tfprofession.‘ Quffiee: it to say
it has created no less than a revolution, vitally affecting everything
from campaign styles to the kinds of candidates who entér the races
and the color of the shirts they wear.' ©* = = SRR %

Tn 1968, politics is television’s biggest story, asit is in every presi-
dential election year—and it is a story TV is uniquely equipped to tell.
Through television, the whole Nation has already begun taking part in
the campaign—looking over the candidates, examining their records
and evaluating them as people—each voter in the privacy of his living
room. From the same vantage point, every American' will:be 'able to
follow. developments at the conventions better than many of the dele-
oates. I remember in 1964 seeing many delegates: clustering around
television sets in the convention halls to get ‘a better idea of ‘what was
goingon, = . B RN

And on election night, of course, television serves.as the speedy, de-
pendable herald of the Nation’sdecisionsat thepolls. . .~ =

How. has.the growth of television affected the other news media?

How, especially, has it affected the role of the newspaper ¢

‘Some of my vhauvinistic colleagues in television suggest that our
emergence has provided one vital new role for the newspaper—that

of providing TV listings. More seriously, I don’t know that tele-
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vision news has seriously impaired the role of the newspaper. Certainly
broadeasting has taken the edge off the impact that newspapers once
had as the only daily'news medium. ' T el Fr

Now both radio and TV give us our news before the newspaper and
often present it more graphically. And now the James Restons and
Joseph Alsops have to compete as pudits with the Eric Sevareids and
Howard K. Smiths. oy : L ‘

But I think the newspaper continues to remain 'iﬁdispénsable.v We

can com(ylemerit it, but never replace it. That is a lesson those of ‘us
in broadcasting learned very ‘well during several lon newspaper
strikes. For example, on many television stories, the kim% of coverage
we can give islimited by the medium. = _ L
Where we don’t have film or other visual materials to illustrate a
story, we can rarely have our anchorman tell it for more than about
45 seconds—about 100 words. Front page newspaper. stories fre-
quently run more than 500 words. So the newspapers often' do a more
thorough job. , ; Bon P i F e Ko
I hasten to add that this is not always the case. The advent of the
half-hour television news program has brought with it more complete
coverage of daily stories, and what we call extended reports. These are
in depth'treatments of matters of news importance that can run any-
where from 3 to 10 minutes. Many do as good a job of depth reporting
as does any newspaper. ' : . ‘ ‘
So do television documentaries. How many newspapers provided
as much coverage of the Warren report as did CBS news, with its four
exhaustively researched hour-long programs? How many have pro-
vided coverage of the Vietnam war as penetrating as ABC Scope
which, in the course of 107 weekly half-hour documentaries devoted |
solely to various aspects of the war, examined just about every con-
ceivable aspect of it ? L : e e
~ In themain, however, there is no question that newspapers still give
more complete coverage of far more stories than we do. There is no -
question, either, that the papers and wire services, with their much
larger reporting staffs, do a far more complete job of gathering the
news than we in broadcasting do. L R
And if television often has a more dramatic impact on its audience,
that of the newspaper is usually more permanent. On radio or tele.
vision, a story once told literally disappears into thin air. A viewer can-
not go back and check a fact, ponder something he doesn’t understand,
or look up what he may have missed. Nor can he cut out an item and file
itaway for future reference, L IR e
Incidentally, T would like to seeus do something about this, There
isenough good, original reportage on radio and telovision today that it
deserves a permanent record—and the attention of people who just
didn’t happen to be tuned in to the ABC evening news at 7:18 last
Monday night. Perhaps someday we could put out a’'weekly journal to -
include at least the verbal record of exclusive stories of importance.
- Many of the points' about newspapers apply as well to magazines.
In addition, magazine editors have more time to prepare their mate-
rial and more space i’ which to present it in greater depth. Some of
the most distinguished reporting and commentary in the magazine
Afield appears in thé smaller, more specialized journals of low circula-
tion. % : ! B '; 4 i ‘ i o ’




38

But television can bring the same. kind of material to the ,attgntion
of the mass audience. The respected gu;a;vﬁerly,-Foreign-Affair:@;ghasfa

circulation of about 60,000. So an article on Africa appearing in it can
attract only a limited audience. . s '

~ While some in that audience doubtless Wé,tched ,ABC’S 4-h6ur docu-"

~ mentary on Africa last September, millions of others who do not read
Foreign Affairs had the opportunity for an in-depth exposure on this
- subject. ABC’s “Africa” had an audience of 40 million people.

.

Having made all these comparisons between broadcasting and the

 other media; I would now like to look more closely at the crucial one I
mentioned earlier— Broadeasting alone operates under the FCC fair-
ness doctrine which requires the pre‘sent-a,tion;in;news and documentary
~ programs of varying points of view on controversial public issues.

* YWhile ABC has never advocated the entire withdrawal of the fair-
ness doctrine; T do think we ought to recognize that the existence of the
_ doctrine raises a number of interesting « uestions, T would simply like
to pinpoint some of those questions as food for thought without at-

* tempting to answer them in thi statement. T think this committee will

and should go into these questions much more fully in the course of its
panel discussions. | e T LR B e e e L TR
" The first question—and I think the most important—is whether the
doctrine violates the first amendment to the Constitution, . . .
There is no question that it imposes on broadeast journalists a lim-
~ itation that, does not apply to their colleagues in the print media—the
requirement that broadcasters present points of view that they might
otherwise choose not to on journalistic grounds. Is this an abridge-
~ ment, of freedom of the press? Or, on the other hand, is it a vital, legiti-
 mate way of assuring that the broadeaster will not; use his control over
one of the limited number of public airways to promote private, parti-
san policies? : : 2 e D A
Secondly, since broadcast content in this sense is now regulated by
the Government, may this not raise in some broadcasters—rightly or
wrongly—the fear that if they present material unsympathetic to
whatever administration is in power they may face the threat of re-
prisal from their regulator? L e b g el R
. Thirdly, does the requirement for an overall treatment of controver-
sial issues make for a wishy-washy, on-the-fence quality in broadcast
i,our;nalism that stifles its ability for hard-hitting investigatory report-
mg? iyt ‘ e o

" The fourth question I raise deals with the subject of comment and
opinion. Traditionally, the print media provide opportunity for the
most forthright expression of all kinds of opinions. Journals such as
“the New Republic on the left, ‘and National Review on the right are
- devoted to the development of particular points of view.

Tocal stations, like magazines and newspapers, can preSent their

opinions. But broadcast editorials, unlike those in print, must by

s .

‘regulation allow for the presentation of responsible opposing view-
points. And there is the separate consideration that no opinions are

expressed by the national networks. Does this situation also detract .
from broadcast journalism’s role in contributing to the discussion of
vital issues? e e e
" TFinally, what about the limitations imposed on broadcasters by sec-

tion 815 of the Communications Act? Does its existence discourage op-
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portunities for discussion by major political candidates because of the
requilr(zmen;;;that all official candidates—serious or not—must be given
equal time? E ; ot P :
Here the difference in approach between broadecast and’ print jour-
nalism is most graphically 1 ustrated. L i N
.. While section 815 was suspended in the 1960 presidential elections,
it has been in force ever since, And it is going to cause us many prob-
lems in this election year as it has in the past. ABC’s position—as pre-.
viously expressed—is that section 315 should be suspended on a trial -
basis for all candidates for public office—National, tate, and local—
until after the coming election. - ; = o
It is our feeling that this temporary suspension as to all candidates
would, give everyone concerned a valid basis to judge whether a, per-
manent suspension as to some or all of these offices would be desir-
able. In the alternative, we favor a roposal which would permanently
exempt presidential and vice presidential candidates from the require-
ments of section 315. ih el
I think my comparison of the broadcast and print media—with
- respect to the unique qualities of each, and the Federal regulation of
one and not the other—makes one thing clear: Each has its own unique -
kind of impact and influence on the public. , ‘ Xt
No one of the news media has a better claim on informing the public
than any of the others. Each complements the others. Complete news
coverage comes from a combination of all of them. Perhaps competi-
tion among the media is the greatest protection in that 1t helps the
people to determine for themselves where the truth actually lies.
Taken together, the news media best accomplish what each one
strives for indivi(iually—a better informed America that more fully
understands its problems as the first giant step toward overcoming
‘them. L
Thank you. ‘ e Lk
Dean Barrow. Thank you, Mr. Lower, for an excellent contribution.
. Mr. Louis Lyons will comment on paper No. 1.

COMMENT ON PAPER NO. 1, BY LOUIS M. LYONS

~ Mr. Livons. Thank you. , i i

Elmer Lower’s statement is characteristically fair, informed, and
covers the waterfront. T find little to dispute. ‘ :

My own experience for two-thirds of my working life was with the
hewspaper and the last 17 years in broadcasting news and' public
affairs over an educational or noncommercial television station.

This is not quite the same thing as the commercial broadcasting that
Mr. l]ll;ovver has discussed—much short of it in resources and in audience
reach. : :

I do not have to train myself in split-second timing to weave the
news around the commercials. But I do know the limitations of TV
time to do a satisfactory news report in 15 minutes. :

You just can’t do it. At best you cover the front page news, almost
nothing of what’s inside the paper. I reach for the New York Times
next morning to check whether their front page has anything, other
than local to New York, that T missed at 7 o’cfock last night. This is
because the Times undertakes to put its front page in perspective.
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But I find a close reading of such a paper, and of the whole range of
periodicals, indispensable to doing an informed news report. Without
that, my report, if just from the agency wire, would lack the baclk-
ground to give such meaning, depth, and ' continuity ag justifies an
educational station having any news fpro%xl‘am atall. Lo
* One of the contributions of television has been to force the news- -
paper to go into more depth in background of the news. For TV gets
the news first. The newspaper must try to supplement this, to give
more dimensions to the news. ‘ : §k ’

The TV report catches the headline reader and probably satisfies
him with as much as he wants to know about most things most of the
time. LR
Tt catches even'people who can’t read at all or wouldn’t bother to. ‘

Thus, it certainly extends the number of people exposed to informa-
tion that they would not acquire by reading. Tt unquestionably incites
many to turn, at times anyway, to more information from a newspaper.
T have no doubt that TV gradually develops newspaper readers and
the newspapers in turn develop readers for magazines and books. -

' But television cannot or does not do much of what makes certain
essential reader services of the newspaper. It does not list the votes
of Congressmen on civil rights. It does not cover the city council or
the school committee or keep tabs on the regulation of utility rates.
" Tt cannot provide the needed text of the riots commission, or the
cables on the Tonkin incident, or a Presidential message on housing,
or the farm program that needs to be read in detail to have meaning.
It does' little or nothing in the whole area of criticism—books,
theater, music, art, that affects public taste, although TV certainly

has a total effect on public taste greater than. all other media.

What TV does do incomparably is live coverage of events that can
be scheduled, to get the cameras set up and the commentators mobi-
lized—the national convention, inauguration, election, “Presidential
press conference. It is magnificent in covering sports events.

It drives home with indelible impact the condition of migrant
workers, the race conflict, the Vietnam war, a space launching. It gives
us a sense of considerable acquaintance with the public men who seek
our votes. ‘ ; : : '

It can, when it chooses, as Edward R. Murrow showed, explore the
great issues and give them an immediacy and reality that the printed
word cannot match. Tt stretches the imagination to comprehend the
im]g:i).rtance of things that had hardly reached our consciousness by
reading. i ‘

T would not limit the influence of television to what we call news and
ublic affairs. Its influence is pervasive, often subtle. The cracks of the
mothers brothers about politicians and institutions and our mores

are not to be discounted. ’

Or, in another direction, the frequent infiltration of the military
into big football games must be more appreciated by Secretary Rusk
than by Senator McCarthy. People.are probably influenced more when
they are caught off balance. ‘ ,

Broadeast music and plays bring them to people who never would
have them. And it may well be that such an infrequent event as a 4-

hour African programls more instructive to many than day-to-day
news reports from Africa.
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JI‘(lile intimaey--of the broadcast is a dimension beyond ‘the printed
‘WOor . . o :%.‘?;kf ¢ PR
. Mr. Lower spoke about this, I thought, very effectively, . =
. People feel acquainted with the fﬁersonality of the broadeaster whose
voice and features are familiar night after night... .. ... ° e
. I know that even on a small educational station, my hroadeasts
bring me more mail than I or any of my colleagues experienced when
I was covering top stories on a newspaper of several times the cireu-
lation of our station. ‘ S P :
This intimacy is a real factor in the confidence of viewers that Elmer
Lower mentioned. . ‘ il e TR I RS
As one who has worked both sides of the street, I do not fully accep
these statements of greater confidence in broadecastnews. - e
. The newspaper has more time to make its report accurate and ade-
-%ate. The newspaper: reader has a better chance to detect error. I
think the broadeaster gets off more easily if he smiles and looks pretty.
And many people can’t remember what they heard; If they come in at
the middle of a broadcast and get a confused notion, they are apt to
‘assume that the part they missed. would have cleared it up, gL
- Then I think there 1s a feeling about newspaper headlines, that
-they look sensational. The broadcaster escapes that, although some
try to pitch their voices up to overcome this deficiency. S
- Then we have, I think, some hangovers from.the days of intensely
competitive yellow journalism. That is just newspaper talk.
' We haven’t yet developed an equivalent cliche a}l;out broadcasting.
- We have been considering mostly- television performance in terms
of what the great networks produee. .. . . . .
As Mr. Lower says, though, if you don’ hapﬁang‘«to ‘be at home: at
that particular time, you can’t turn back and pick up the T'V program
you missed: Our educational station in Boston repeats on weekends
the most important programs of the week. This is a very appreciated
service. . . o SRS N TR S AT Y T PN e
~ But in very many areas, the network programing is not typical TV
- -fare. The local news broadcasts, outside a few metropolitan: centers——
such as parts of New England—are parochial to trivial, and the rest
of the fare in prime time is more to be compared with what the local
‘movie theater dispenses than with the content of a, good newspaper.
< The local station does not compete at all with the newspaper in
-adequate reporting staff, nor will it give time for adequate treatment
~of public affairs. It is primarily an entertainment medium. =
. The journalistic side of broadcasting, even in the networks, is
incidental to entertainment, and even the talent sought in the news
broadcaster is more as performer than analyst of news. Eric Sevareid
is unique, - P A A
The pace of change and the urgency of our public affairs have made
information of contemporary events increasingly important. The need
of the citizen is to be informed. TV on one side and the magazines
~‘on the other, have become iricreasingly journalistic. They have moved
into what used to be the province of the newspaper. i
Television has not yet developed this side of its programing to
do the full job. The ‘mafazines can do it in more depth than the news-
‘paper, with more time for consideration. Look at-the March issues of
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‘the Atlantic Monthly and Harper's. Each is entirely ‘given over to a
single report in depth. NS . e
This is, to be sure, unusual. The ' Atlantic had Dan Wakefield
exploring for 4 months the mood of America in relation to its two
wars, in Vietnam and. in our cities, for this one artiele. =
Harpér’s has Mailer’s personal report of ‘his participation in the
march on the Pentagon. Two' very different approaches to "what’s
TG R e
~ Paperback books on a great event can be brought out almost as
~ fast as the Sunday newspaper to join the media ‘of journalism.
1 would have little question that the impact and influence of TV
_is greater than that of the newspaper and all other print media, but =~
that TV does not fully compete in journalistic performance with the
printed media. N ; ,

Of course, with either TV or the newspaper, t‘hefqua,lityfdf semce -

.depends on who is running it. But the differences in structure, purpose
and tradition are significant. - o
' The newspaper is almost equally dependent on advertising revenue.
But it had a couple of hundred years to develop certain minimum
 standards before the day of mass advertising. It has its own autonomy.

_ Tts articles and departments are mot produced for advertisers or,
‘tailored to the preseriptions of advertisers. It does not. ‘determine
‘whether to have an editorial page or a sports department or a politi-
cal column by the question of whether it can find a sponsor.’ .

Tts sponsors are the whole range of advertisers who accept the total
function of a newspaper as a productive channel to reach the public
with their ads. But the newspaper separates news from ads and keeps
ads off the front page and the editorial page. - = iMaw

'The newspaper has a character of its own—I mean a ‘good news- -
paper. It is not the personality of a broadcaster. It includes many
‘personalities but the whole of it is'more than that. It is an institution
in its community whose readers expect it to serve a certain role—
information, entertainment—and also as a civic force in ‘their public

“affairs. In this full sense of what journalism is, TV still'has to develop
its journalistic role, and its primary energies are directed otherwise.

1 will not take time for any separate consideration of radio. My

own broadcasts are simulcasts because for its first 5 years WGBH -

was only in FM radio. I know many commuters habitually listen to -
the news report on their car radios who used to read a newspaper on
a train. e DR e R T R Frossatmy i
T am homesick for the more relaxed time of radio—time for an easy
 conversation. We put many fine lectures and panel discussions, cham-
~ ber music, poetry, on radio that wouldn’t get a show on the 10 times
as expensive television. My programs are repeated at the end of the
evaning'onradio,notOnT\{ MR S i B
" - Asto the fairness doctrine, I will settle for Elmer Lower’s statement,
and I found Dr. Stanton very persuasive. e e
In 17 years of broadcasting, often stating vigorous views and inter-
viewing on controversial issues, and having complete independence of
any news policy or supervision, I have had no real problem,
On the rare occasions when we have had to give equal time, it has
been accidental. We didn’t know there was any other side to exploring

~ some situation that seemed of general concern.
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_ Oriif we have asked a legislative leader to explain some proposed
structural change'in government, it would urn:out, not that, there
was opposition to the issue, but that he had an. ‘

' n opponent, for his seat
- whoexpected equal exposure. This has wasted a;»littﬁ)e tifne. ool ot
" “We have wasted more time and bored ore people when I have had
. tomoderate a candidate’s night, to which we give all the evening, per-
- haps‘in cooperation with the League of Women Voters, and we have
‘had to present the Prohibition candidates and the Socialist-Labor can-
didates and so on for every State office, so that we couldn’t go into the
congressional contests in any conceivable timespan. -~ »
Ldo feel strongly that, in presidential years at least; the rules should
~ clear the decks for the great debate, not make it so cluttered or ham-
- peredastobe unmanageable. R e R
- Let me add that I think the Prohibitionists et al. should be given
- an inning, at least on an educational station, as part of the total Amer-
lcanscene. = e s L
‘But not that we should be obliged to include them at 3, moment when
it is totally irrelevant to 99.9 percent of the public, so as to make it
~ impracticable to perform the essential service to present the alterna-
tivesthe electorate faces election day. = oo el
Dean Barrow. Thank you, Mr. Lyons. ‘ : e
- Mr. DiverrL (presiding). Dean Barrow, the staff advises me it would
be appropriate torequest at this point that the legislative history of the :
fairness doctrine be inserted into the record of the hearings. =~ =
- Without objection, that will be done. e e L
- (Thedocument referred to appears on Pud88) it o -
. Dean Barrow. May I take this opportunity to commend Mr. Daniel
J. Manelli, of the subcommittee’s staff; for the excellent work he has
done in the compilation of the legislative history. ¢ S ~
Mr. DivegerL. Thank you. I am sure those words will be most pleas-

ingtohim. ’ LR : g , T
ean Barrow. Mr. Lower in his paper pointed out the different

. treatment which is given under the fairness doctrine of broadecasting

andtothenewsmedia. - - SRR
As T happen to have before me what T consider to be the best judicial
statement of the reason for that, and it is very brief, I think T would
like to read it into the record. ~ * Sy : T
~ This is from Office of Cémmunication of United Church of Christ
versus FCC, which appears in 359 Federal 2d 994. This was handed
This brief quotation is from page 1,003. e
A broadcaster has much in common with a _newspaper publisher, but he is -
not in the same category in' terms of, public  obligations imposed by law. A
broadcaster seeks and is granted the free and exclusive use of a limdted and valu-
‘able part: of the public- domain ; when he accepts that franchise, it is burdened
by enforceable public obligations. A newspaper can be operated at the whim or
caprice of its owners; a broadcast station cannot, After nearly five decades of
- operation; the broadcasting industry does not ‘seem' to have grasped the simple
f%%t \:;:hatfa:»bl‘oadcaﬁc license is ‘a public trust subject to teljnﬂnationfor breach
orauty. - : Ceba e Sl ; : -

Of course, thatilast’senteﬁce was made in respect of the ;pa,rticular : :

broadcast handling in that case. I thought that might be pertinent to
the panel discussion which would follow upon these two papers, and -

that it was good to place it into the record at this point. -
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" We are now open for panel discussion. In accordance with the pro-
cedure adopted, I woulditurn first to Mr. Lower for such; comments as
hemig'hthava.upon‘thezuoﬁmnenﬁs;~ g ene o ad o ngi e gy ARl
~ Mr. LOWER. Thank you,Mr.Chairman. .. oo oo 0
" Louis Lyons and I don’t:strike too: ma,n,{ sparks because we, see
things fairly much alike, I would make a couple of iotes, though/which
apply to his evaluation of broadeasting’s absence of invading certain
fields of interest and also what he had to say about local television
- stations. RSN Lo e T LRI T
- T really feel that as far as the national and the local pictures are
concerned, I often look back t6 when I first went into broadeasting 15
years ago after 20 years in the printing business. .~ .0 0
T believe Dr. Stanton referred to this in his statement. We have so
muéh more on the air on a network level today than wehad then that I
hardly recognize I am in the same business. ¢ gt
There is more programing, the staffs are larger, a more_ thorough
job is done; and certainly all the national organizations and thevarious
groups of stations are spending a ot more money on their news depart-
ments than they were at that time. .o e
I think the record is clear on this and; I don’ think I need to go
further into it. st teerma e
* T thought Mr. Lyons slightly deprecated the local stations: I think
this criticism may have been. true a number of years.ago,: and it ma;
be true today in certain areas.of New ‘England to which: he referred,
with which I am not familiar. I.can only illustrate it by saying that
when 10 years ago L searched for personnel, I looked for people com-
ing from hewspapers because T didn’t think there were enough radio
and television: stations around ‘the country which were .giving them
the proper experience. =« T I S R S
- I think at NBC one time: there was a rule that a man had to have
5 years of newspaper experience before they would even let him walk
4n the door for an interview: . S ey T e e s T
"1 dow't belibve that is the case today, and I know'it ismot at ABC.
1 think the local stations are becoming much stronger, and we areusing
thiem more as a recruiting ground. oo 0 g
I merely cite that as evidence that there are more good shops
around the country than Mr. Lyons would indicate in his statement.
One of them is represented: on our panel today by Jay Crouse, who,
aside from his title as head of the Radio and Television News Directors
‘Association, is also the news director of WHAS-TV and, radio in
Louisville, which happens to'be one of those stations which has ex-
panded. its news department and which does a. very, creditable job.
“"We would like to steal a man from Jay Crouse any day simply be-
cause he runsa good, solid newsstation. =, R s s
 There is another thing about broadeasting and perhaps it applies
to the fairness doctrine, I don’t want to invade Reuven % ' fiel

, . ; rank’s field
because he is on the program this afternoon. But having been a print
journalist for 20 years and a broadcast journalist for 15, one of the
ersonal differences I notice in broadeasting is T feel like I am operat-
‘g -in a goldfish bqwl that I'never felt like -when I was working for
~ rewspapers, magazines, Or press associations. ey .
. You wake up every morning and the newspapers are eriticizing what
you did the day before. It:is pretty hard to make a mistake and not
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have the public know of 'it. That plus the intense competition among
 three networks, I think is as good a safeguard as the fairness doctrine,
- BDean Bareow. Dr.Goldin. =~ O
Dr. Gorpin. I am somewhat of a unique. position on this panel be-
cause I have neither a paper nor a forma, position to. diseuss. So-I will
take this  opportunity ‘to try to discuss each of the major questions
which Mr. jljggver'has raised in his paper and which seem to-me go to
the heart of this whole panel discussion. g R R
Obviously, these are only opening commerits because these will come
back over.and over again'in the course of our discussion. "

- The first question 8&%&1} ‘you raised is whether the doctrine violates
the first amendment, to the Constitution because it imposes on broad-
cast journalists a limitation that does riot apply to their colleagues
intheprintmedia. ¢ . THAL TR
~ My own view, and I am not speaking as a lawyer but as someone
who has worked in. the Commission, it seems to me that the funda:
mental point which has already been raised by: Dean Barrow is the
fact that you'are dealing with a medium, broadeasting, which has
been judged by.the Congress as a licensed medium to operate in the
public interest. Frequencies may be used for different purposes and
a determination as to the amount of frequency space allocated for
broadcasting flows from a determination that 4 broadcast service is
important in the public interest. From this flows a requirement as to
regulating the type of gervice provided. = .. . . . . gl e
- This is a fundamental difference from the print media. I think it is
quite as simple as that. S e : SR
- This is a public national policy decision which the Congress made,
and which has been eonfirmed, by the courts in their-discussion of the
differences. S S et o ER
. Dean. Barrow read from one eourt;decision. There are many other
court decisions on the same point. It seems to me that, the choice that

 is faced here as a national poliey is do you want to convert, is it prac-
‘ticeéble &;‘z this stage to convert, the broadcast medium into a private
medinm g S T A I L T R

Professor Coase at the University of Chicago has suggested that
there are means of doing so in terms of converting public rights into
private rights. He suggests that it is perhaps too Iate in terms of the
history.of broadecasting, and I quite agree with it. But thisis a conscious
policy decision that the Congress has made, that broadcasting is en-

dowed with;the public interest. *, c e Rk e

- From this fact, it seems to me, there are manyconsequences which
flow, and_that there are, therefore, differences in the treatment of
broadcasting as compareci with the print medium. : ‘

This does not suggest that there are no limitations on the degree’
of control or restraint exercised on the broadcast medium. There are

certainly very severe ones, Ll adr o

However, it also means that there may not be identity in terms of the
rights exercised by these two media. I think the one that comes ob-
viously to mind, which has been subscribed to by most of the broad-
casters, is that broadcasting cannot be used for the private views of the

broadcaster exclusively.- . - R i . e

This is a fundamental difference. from ‘the newspaper, where the.
newspaper has no legal obligation to use his medium for other than

‘his private purposes, if he so chooses. ° ' ‘

92-602—68——4




i - designed to oppress or abuse the power which it has.

There is no government agency, or 'a,ny’otﬁex_f body, to tell him that

hemaynotdoso. 0o

There is a long subjéct, and Ihopewewilla,ppma,chltfrom mza;ny L

~ different, aspects. But I think this is very fundamental. ...© <

. o .

The second question that he raised:issince broadeast content m

- this sense is now r‘egulatedfby«the«Governmeﬁt;may this not raise in
some broadcasters the fear that if they present: material unsympa-

thetic to whatever administration is in power they may face the

* threat of reprisal from their regulator?. . .-~ - . ,
1 have the contrary view. I have the view that the fairness doctrine

“is a protection to the broadcaster rather than a threat to the broad-

~ caster; because if there is undue pressure from one agency of the gov-
ernment, as for example the White House or Congress or the city hall,
the broadcaster may tell that candidate or politician that there is a
doctrine for which he is responsible, the doctrine of fairness in the
 treatment, and that he cannot, in exercise of his public responsibility,
treat only one side of the issue. = = ; drefani
T would also urge that in terms of the history of the doctrine of
fairness there has never been, in my understanding, any charge by
broadeasters or’ others that this doctrine has beenadfnin‘istered in any
way which suggests that the broadcaster is required to present a view
favorable to the administration. . o S

Tt seems to me that what is confusing here is to regard the Govern-
ment as being a monolithic body with monolithic interests. There are
many different agencies of the overnment which approach problems

~ from many different points of view. Certainly the Commission, in my -
opinion, has never been the handmaid of a monolithic government

~ Third, does the requirement for an overall treatment. of contro-

cast journalism? ' = ne-l

T would’suggest the "*brda‘&’casiéi“s“ should not: demé"a’njthéms'élvyes :

because I think they have done ‘magnificently in covering of two of
the most ‘controversial issues faced, the Vietnam war and the race
relations. o : ' : S

Certainly this doctrine has not hampered them in their treatment of
these issues. . ‘ o A

" In terms of the fourth qiiéstibn, on the Subj ectof comment and »o’pfin- :

_ion, the fact that broadcasters have to allow for the presentation of

" responsible opposing viewpoints and the fact that the networks don’t
editorialize, 1 think their decision as to whether they editorialize or
not is something obviously that the networks themselves should com-
.ment on. el Ao Vet e B

As far as the fact that there is a requirement for the preséntatio_n :
~ of responsible viewpoints on the other side of editorials, I think this
has in no way harmed the function of the broadcaster or Timited his.

freedom in any way.

" Broadeasters do editorialize and they do permit conflicting views

because the interest which they serve is the interest of the public to
‘Thear the other side. R 2 e

" The public may judge the two sides quite differently. ‘When a broad-
 caster presents an editorial, it is under the auspices of that institution

and, if the broadcaster occupies a prominent, part in' the community, -

- yersial issues make for wishy-washy, ‘on-the-fence: quailityfin broad-

e




2 editorial has g e1ght 1n the community than per-
~ haps another group which, opposes that point of view. o

. But, nevertheless, T don’t see that any harm has come or
tion on the freedom of the broadcaster, T ol
~ Finally, the question of 815 which was raised by Mr, Stanton and
Mr. Alexander and Mr. Lower. I think my own wview is that the case

has been made most strongly for the presidential election in the gen- v

-eral campaign, and I think I quite agree with Dr. Stanton that this
certainly is an area in which section 815 should be waived. e
However, I think he has raised two other problems which should be
discussed, and one which Mr, Alexander has already raised. Tt struck
me as.it did Mr. Alexander that what Mr. Stanton said in effect was
that, if you want to use the medium effectively for broadcast, purposes
in campaigns, it should be done in a way in.which there is confronta-
tion, either in terms of back to back, or some method which would be,
as I understood Mr. Stanton’s point of view, essentially to prevent the
broadecaster going directly on the air and making a set speech.
At least, that was the whole tenor of what I heard, that the candi-
date should be governed by what the broadeaster believes will stimulate
the greatest interest in the community., A g
The second problem, and I think it is a more difficult problem, is the
problem of what you do in primaries, T think a real distinction can

be made between ‘general elections and ‘primaries, Mr. Stanton sug-
ested that you could have fairness, but I would like to have him ad.

ress himself to the question of what are the principles of fairnessin a

‘race for Congressman, a primary race, where there are eight, or 10
candidates, where you don’t have the criterion of party.
The only criterion you have would be the esbalgli'shed candidate,
the candidate whe has occupied the office. . e
I think there are very thorny problems in the area of primaries,
Thank you. . . i e
Dean Barrow. I think we should hear some reply from those who
might take issue with what Dr. Goldin has just said, - - -

_ Mr. Wasmewsxkr, I find this rather intriguing because I find T don’t
disagree so much with the panelists who have been on as T do with the
moderator’s openin statement, and Mr. Goldin’s statement.

~ For example, I think Mr. Goldin said the fairness doctrine is a

| protector to the broadcaster, and I think that most broadeasters would
| find this a rather unique benefit that has not been referred to before,

- and would tend to say, “Don’t do me any favors, please.”

~_The point is that as Dr. Stanton pointed out, section 315 is not for

. the benefit of the ‘broadcaster, nor necessarily for the benefit of the
- candidate. : , LRI

. The question should be whether it is or is not in the best interests of

. the public. The point that I would respond to in Dr. Goldin’s state-

- ment would be this, that the same consideration should apply as far as

- the fairness doctrine is concerned.

 Ihappen to believe that suspension of section 815 in the presidential
| race would be highly beneficial to the public at this time. = = -

. I really believe that section 315’ repeal in the long run would be
‘1 beneﬁciral}.' And I also believe the fairness.doctrine could be done away
! Wiﬁl as a practical matter and the public would benefit thereby as
- well, ‘ :
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* Dean Barrow. Mr. Wasilewski, would it be a fair question to ask of
you, as president of the National Association of Broa lcasters, whether
you have made an objective survey of what proadeasting ‘attitudes
reallyare? TR e T Wi B

That is, have you sent a questionnaire to each of the stations and -

“Mr. Wasmewski, We did conduct a survey on that, T think in 1967.
Tn that survey, as I recall some 60 percent of those responding indi-
cated that they thiought that they would be better able to serve the
public without the fairness doctrine. o A o

Dean Barrow. 1 asked that because I follow the practice, as T hap-
pen to meet broadcasters, of asking,questions'regarding ‘broadcast-
ing. I have found 'con‘si‘demble‘ sentiment fofthe view that broadcasters

like 315 because it is a haven from rather strong interests who want
them to support one political party or take a position on one side of
a controversial issue, and it was rather helpful to be able to say that
they, under’ the law, had to givé contrasting views and equal oppor-
et HemlTE i R S e o il ey T

Mr. Wastewskr. T would agree with thiat, that there are a number
of broadcasters who are quite pleased with 815 because it does pro-
vide an easy way out to their journalistic responsibilities. = ik

"Bt that doesn’t hecessarily mean fhat that is either serving the best
interests of the public or being in fairness to the public.” =

Mr. ROBINSON. 1'would like to address myselfp to a couple of points,
it T may."Thé‘sta‘téﬁ}énﬁ“‘hhs been made here that somehow broadcast-
ers are ‘a different.: nimal from the newspapers because, a$ we all
know, they are regulated, they are licensed. " - AR )

Bt it deems to'me that this notion that they can be regulated sim-
ply because they are licensed, and we can, 11 them how they shall
condiich their broadeasting operations because they ‘are licensed, begs.
the question as to the degree to which the licensing authority may use
that as'a pretéxt for 'iﬂterférinﬁ\“v{r‘i’ch, or restraining, or imposing
obligations which ‘the first améndment says shall not :%)e imposed.

We talk about public ownership of the airwaves by way of abstract
g‘eneralizh,tion.“jl really don’t know what this means; Presumably the
Government owhs Lafayette Park, but T don’t think anybody would
suppose that the Government, by virtue of its' ownership of Lafayette
Park, could tell the public or tell any persons what they ‘¢ait, or can-
not say in that park. = O U RO \

"1 would have supposed that if the first amendment said anything,
it said just this: that you cannot use the notion of privilege as an
excuse or as a pretext for suspenditig. fundamental rights under the:
Constitution. . LT ; i :

Dean Barrow. Are there further comments?

Dr. Goldin? : ’ i j

Dr. Gorpix: 1 wanted to make first a comment to what Mr. Wasi-
lewski said. I wanted to make clear when I said that the rights of the
broadcasters would be protected, and I regarded that as a virtuous:
thing, I didn’t mean that that was because his private rights were pro-
tected, but that there was a public interest in maintaining the integ-
rity of the broadcasting service because of its value to the general
community. It is in that context that T felt that the fairness had a very
important role. )
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‘With respect to .what Mr, Robinson has said, I think the record
should be clear that every time the court has addressed itself to the
question of the rights of the Commission in dealing with the program-
ing of the industry, it has;almost uniformily upheld the Commission’s
gght. This has been done in various circuit-courts and in the Supreme

ourt. ; o . e ‘ (AT e i i

1t sugghests to me that the courts have recognized that without under-
mining the first amendment right of the broadcasters, that there is a
degree, if you will, of restraint that is compatible with the first amend-
ment which inures not in the public ownership of the frequency—and
I think you misunderstand that—but is in the fact that the broadcaster
is licensed to serve the public interest. This is fundamentally different
from the newspaper. o S T I R e N

' Dean Barrow. The major case on the authority of the FCC relative
to regulation of programing to which Dr. Goldin referred, was the
N B0 case. In that case the Supreme Court held that regulations which
relate to the program matter of broadcasts do not contravene freedom
of speech or press. - SR AC e b e

Of course, we are getting into an area in which the Supreme Court
may give us fresher opinion in the relatively future. . = -

Mr. Ropinson. I would like to make a comment on the NB( case just
so that it is not misunderstood. The NB( ease did not deal with pro- -
gram regulation at all. The Court’s remarks, insofar as they were taken
to apply a broad regulatory authority, over programing are pure
obiter. They had no bearing on the regulations which were in issue be-
fore the Court at that time: These regulations were, of course, the chain
broadecasting regulations, which involved the much different question
of the scope of the Commission’s authority to regulate the economie

gthe industry, and which did not at all go to the question of

the FCC’s authority to enter directly into program regulation via the
~fairness doctrine or equal-time opportunities doctrine, or any other
theory of direct or indirect programing regulation.. . . =~
Mr. Seringer. Are you talking now with reference to the Red Lion
. Broadcasting case? A el e S :

Dean Barrow. This is the National Broadoeasting. Company case,
an early U.S. Supreme Court case which held that the chain broadcast-
ing rules did not violate the first amendment either as to freedom of
speech or press. » PRI .

Mr. Serivaer. What case was that? I am trying to get it clarified. .

Dean Barrow. National Broadcasting Company v. the F.0.C.

Mr. Ropinson. I have the citation. Tt is 319 U.S. 190, 1943, ,

Dean Barrow. On the point that is under discuission about the case,
it is pertinent to note that one of the major chain broadcasting rules
involved had to do with the extent to which the networks would pre-
empt the time of stations for exhibition of network programs.

\nyone who is considering the legality of a rule of that kind must
look at it, it seems to me, not solely in terms of economics, but in terms
of programing. . .. . .., . Aty TRPE R
~ The point was whether networks could control stations to such an
- extent that they were not free to select that programing which ful-
filled the needs of their community as they saw them, and they were
i%he lfilpenﬁed broadcasters and had the trustee’s duty to perform that

unction. R :
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~ So while there are people who hold Professor Robinson’s view, and I
respect his opinion and tﬁzﬂ: of others, I do think we should realize that
what we were dealing with was a rule which prevented an outside com-
ponent of the industry from controlling the licensed broadcaster in the -
kind of programing which he could select. MR e

 This has a very strong effect upon the type of programing which is
resented. The Court realized that program regu ation was quite
Ee‘a.vily involved in the cage. Judge Hand stated in his opinion for the
lower court that the regulation indirectly controlled programing. 47

Fed. Sup.940,946. R g
- Dr. Goriv. I think Congressman Springer’s remark is very appro-
priate because the circuit court ‘has spoken very directly and very
_ immediately on the question that Mr. Robinson was addressing himself
to and said that the broadcasting service can be treated differently, in
effect, from the printed media. So there is a very recent decision on this.
~ There are other decisions by the court, the circuit court and the
Supreme Court, in which the rules of the FCC or policies of the FCC
have been upheld, although they have been in the programing area; and
they have resulted in restraints on broadeasting, 1f you will, which are.
significantly different from those of the printed media. Vi
ean BAarrow. Mr. Alexander. Wl TRLA ,
‘Mr. Arexanper. I'am not a lawyer, but T would like to ask Mr. Stan-
ton the basis on which his legal staff decided that CBS could not

present a program on Governor Wallace’s candidacy for nomination

of the American Independent Party. -~~~
As T read section 315, it says that if a candidate for one office is given

- time, other candidates for that same office must be given equal time.

I don’t know of any others who were vying for the position of nominee
of the American Independent Party. = ; i
Dr. Stantoxn. Mr. Alexander, I have learned long ago not to try to
make like a lawyer, so T won’t try to give you the answer that the law
department prepared for the head of our news department ‘on this
_point. If the moderator or the chairman would care to, we will be glad
to submit a memorandum on that particularitem. =~ b
~ (The following memorandum was received by the committee:)

: : , CBS MEM.QRA‘NWM '
_ From: Richard W. Jencks (LAW). :

.~ To: Dr. Stanton. = =
" Date: March 13, 1968. L . i Ve e
You have asked £or an account of the advice given by thé Law Department to
OBS News in connection. with a proposed documentary concerning the candidacy
and campaign of George Wallace. CBS News asked the OBS Law Department
at the end of February for an opinion concerning the “equal opportunities” obli-
gations, if any, OBS would ‘face as a result of a proposed half-hour broadcast.
on former Governor George Wallace for carriage over the OBS Televigion Net-
work in June of 1968. CBS News sought in this proposed broadcast to utilize .
the documentary format for a close-up study of former Governor Wallace, in-
- cluding his views on the major political issues of the day. Based on the Law
Department’s review of Section 315 of the Communications Act and the applicable
FCO Rules ‘and interpretive decisions, as well as the information we had regard-
ing the status of Mr. Wallace’s ‘candidacy, we advised CBS News that in.our
" opinion it was likely that the broadcast as proposed would give rise to valid
“equal time” requests from at least three and perhaps several additional Presi-
dential candidates. In these circumstances, CBS News dropped its plans to
produce the broadeast in question. : e :
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DISOUSSION

(i) The ewempt status of the proposed broadcast under section 315 of the Com-
munications: Act :

- Section 815 provides that an appearance by a legally qualified candidate shall

not constitute a “use” if the appearance occurs on a : :

“(3) bona fide news documentary (if the appearance of the candidate is inci-

dental to the presentation of the subject or subjécts covered by the news
documentary),”, - ; : RGN :
- The Law Department advised CBS N. ews-that while the broadcast would clearly
constitute a- documentary, it did not believe. that a documentary whose subject
was-solely concerned with the political candidacy of .a single Presidential candi-
date—in this case, former Governor Wallace—would qualify as an exempt docu-
mentary, It was the Law Department’s view that Wallace’s appearance on this
proposed broadcast was not merely “incidental” to the presentation of the’ sub-
Ject of the documentary—it was the subject of the documentary. - -

(it) Candidates for the Presidency as of June 1968

In connection with the Law Department’s consideration of the proposed Wal-
lace documentary, we learned from the CBS News Eleetion ‘Unit, that based on
the information then available to it, the Prohibition Party and the Socialist
Workers Party had already nominated their candidates for the Presidency and
.the Socialist Labor Party would do so prior to June. It also appeared quite likely
that by June additiona) candidates for the Presidency would be selected by other

 bolitical parties. If at the time of the proposed June broadeast, Mr. Wallace was

tion, it was clear that a non-exempt broadeast would not give rise to valid “equal
time”. requests from candidates nominated by other political parties. See FCC
Public Notice, Use of Broadcast Facilities by Candidates for Pubdlic Office, April
27, 1966, Secion V, Questions 8 and 4. Since Wwe were not aware of any other
candidates for the Presidential nomination of the American Independent Party,
we did not believe the “equal time” risks of such a broadcast to be great,
‘Based, however, on the information available to it regarding Mr, Wallace’s
candidacy, the Law: Department concluded that at least in some states Mr. Wal-
lace wais not merely a candidate for the nomination of a Party, but was currently
a candidate for the Presidency. Due to the nature of the campaign being con-
ducted on Mr., Wallace’s behalf, as well as the varying state requirements regard-
ing third party candidacies in general, it was quite difficult for the Blection Unit
to collect information with regard to Mr. Wallace’s electoral status. It did appear
clear, however, that while in some states Mr. Wallace may well be merely a candi-
date for the nomination of the American Independent Party, in at least two.

states—Virginia and Pennsylvania—Mr, Wallace was a candidate for the Presi-

1 CONCLUSION

In these circumstances, we advised CBS News that in the opinion of the Law
Department’ the proposed half-hour Wallace broadcast in: June over the CBS
Television Network could: well result in valid “equal time” requests from the
Presidential candidates of the Socialist: Workers, Socialist Labor and Prohibition
Parties—and Dossiby from other Presidential candidates nominated prior to
the broadcast.

Dr. Sranron. Let me just say this: that in treating with a candidate
who is self-declared and may or may not have to have a convention,
1t is pretty difficult to know when he is a, candidate and when he isn’t
a candidate. If he says he is a candidate and he doesn’t have to go
through the same convention. procedures that the Republican or
Democratic Convention candidates have to go through, then it be-
comes 2 little more trou'blesomq. : :

As I understand the situation further, if this has been a regular

brogram series devoted to and treating with candidates for public
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office and had been an established series for that purpose, I suppose
we would not have been in trouble.on this particularbreadeast. . - *

But this was incidental treatment, and I believe incidental is the
tost, word. This was not an incidental treatment’ of Wallace’s candi-
dacy but, rather, an examination of the man and his candidacy and
the whole hour was to be devoted to it. This lifted him out of the
mainstream where we could treat with him as a candidate, '

Mr. Wasmewskr. On that point, I would like to point out that Mr.
Wallace is undoubtedly an avowed candidate announced for the No-
vember election, and there are other avowed candidates of minor
parties, even though the Democratic Party and Republican Party
do not have nominees yet.

But the fact they do not have nominees does not mean, nevertheless,
that Mr. Wallace is not a candidate for the November election at the
present time. RS i
" Dr. SranTtoN. Mr. Moderator and Mr. Wasilewski, I think there are
six or seven candidates already. There is the Peace and Freedom Party,
the Prohibition Party, the Socialist Labor Party and the Socialist
Workers Party. These are’ parties who have nominated candidates
where we would be in some problem if we were to go ahead with this
Wallace broadcast, as I mentioned earlier. iy

" Dr. Gorprx. One point ought to be clarified on a technical matter:
that the broadcaster has absolute freedom in terms of which race he
will choose to broadeast. I think there has been some confusion on
that point. R f : T

e can choose any particular race to put on his station. If he puts
on the local city elections, he is not vequired to go through the whole
process of putting on all other political races. Under Touis Lyons’
comment, the broadcasters could have started with the congressional
races and stopped there, which they chose to do. There is no require-
ment on the broadcasters to deal with all the races. - !

" Mr. Rosinson. I would just like to make one point on what Mr.
Goldin says. It may be perfectly true that the broadeaster is free to
refrain from speaking out on particular candidacies or a particular
race. However, the Commission has made it clear that they regard
political broadeasting, in the.broad sense of the word, as, being an
element of the public interest. Thus, while there is no specific re-
quirement to broadcast for or against the candidacy of any particular
candidate, I would presume ‘that the Commission would look with a
jaundiced eye upon a local station that completely turned its back on
a local election campaign of some importance.

~ So T am not so sure that we can simply assume that the broadcaster
isn’t under some amorphous if you will, duty to speak on these
matters. ;

Dr. Gorpix. T am glad Mr. Robinson said “amorphous” because
when T was with the Commission, one of my responsibilities was to
conduct the surveys of political broadcasting, and one of the things
that we learned in statistical form, which we knew in other form,
was that there are a number of broadcasters who do not participate
in any particular election campaign and do not arouse the ire of the
Commission or have their renewals in any way threatened.
 Mr. Roerxson. But if Tam correct, the Commission did, in its equal
time primer, or in one of its policy statements, state something to
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the effect that a repeated refusal to deal with these matters might be
considered at renewal time. T IS R e
Dr. Gowpr. I think if you put in all the ifs; ands, and buts, that
i8 a fair statement; that it is one of the elements to be considered in
the public interest obligations of the broadcaster. But there is so much
latitude in this area that many broadcasters have the option of opting
out of a particular race, and particularly of a particular candidacy
in particu ﬁ,r race, or even of not being in that particular election cam-
algn at all. AR B '
P They may, however, often discharge the responsibility bgr having a
forum or some other discussion which doesn’t come under section
315, : , B 1 :
~ Dean Barrow. Mr. Chairman, I believe we have about reached the
point where we could terminate our' scheduled program for the
morning if it is your desire. L T : «
Mr. Van Degrriy (presiding). Thank you, Dean Barrow.
Since one or two of the panelists have referred to submitting written
statements, Chairman Staggers has asked that I make it clear that
the record of the panel will be open until March 21 for that purpose.
- It is anticipated that we will have unanimous consent to resume the
hearing at 2 o’clock this afternoon. We will expect to see almost all
of you back. ‘ S Lo
Fhe committee will be in recess until 2 o’clock this afternoon.
(Whereupon, at 12:13 p-m. the special subcommittes recessed, to

Teconvene at 2 p.m. the same day.)

(The special subcommittee reconvened at 2 p-m., Hon. Lionel Van
Deerlin presiding.) e e
Mr. Vax Deerrin. The subcommittee, will come to order, please. .

You may proceed. E R T e
- Dean Barrow. Mr. Chairman, our afternoon session opens with a
paper by Prof. Glen O, Robinson on the subj ect, “The Fairness Doc-
trine, the Law and Policy in Its Present Application.” - .
PAPER NO. 3—GLEN 0. ROBINSON: THE FATRNESS DOCTRINE, THE

- LAW AND POLICY IN ITS PRESENT APPLICATION.

. Mr. Rosrnsow. It is a great privilege and pleasure to participate
in these panel discussions on what must be regarded as one of the
most controversial and troublesome problems in the field of radio and
television, the fairness doctrine. o i :

The history of the fairness doctrine is rather uncertain since it
depends on how one defines what now Passes for a “doctrine.” The
Commission maintains that the fairness doctrine has, in essence, been
1in effect from the first days of regulation by the Federal Radio Com-
mission. This seems to me to be a gloss on its early decisions, but I will
not quarrel with this conclusion. In any event the basic expression
of the doctrine as it is currently implemented is the Commission’s
report-on “Editorializing by Broadecast Licensees”,® released in 1949,

*P. & F. Radio Regulations 91:201 (1949).




in which the Commission reversed its earlier ban on editorializing and
“dealt generally with the licensee’s overall duty of fairness in treating
_controversial 1ssues, It set forth a twofold affirmative obligation : first,
to speak out on controversial public issues, although not necessarily -
in the format of station editorials; and, second, to ascertain and seek
‘out all responsible viewpoints on controversial issues and afford the
opportunity for such contrasting viewpoints to be heard.
~Congress recognized the fairness doctrine in its 1959 amendments
to section 315. Amended section 815, after establishing the exemption
for bona fide news broadeasts, provides: Bt s
Nothing in the foregoing sentence shall be donstrued as relieving broadeasters,

in connection with the presentation of newscasts, news interviews, news. docu-

- mentaries, and on-the-spot coverage of news events, from the obligation imposed .

" upon: them under this. chapter. to. operate 4n ithe public interest and +to afford
‘reasonable opportunity for the discussion of conflicting views on issues of ‘public
importance. . iy o ; (. -

Although the Commission has read this, provision as a ratification
of the fairness doctrine, there is no evidence that Congress, in amend-
ing section 315, actually intended to give specific statutory sanction
to the doctrine. More probably, the intent, was neither to approve nor

disapprove of it, but merely to insure that section 315 would net in-
terfere with it. e il Sl o ‘
Tt is important at the outset to distinguish the fairness doctrine
from the equal time requirements, with which it is often confused. .

" Unlike the equal time requirements the fairness doctrine puts an
affirmative duty on the broadcaster to encourage and implement the

broadeast of ail sides of controversial issues. Unlike the equal time. o

requirements the fairness doctrine does not necessarily require a sta-
tion to grant equal time to all ‘opposing viewpoints. A 10-minute -
‘commentary by the station on one side of a eontroversial school bond
issue, for example, does not necessarily require that the station grant
~ 10 minutes to all other sides. This flows from the fact that the obliga-
tion is, in theory, to insure fair treatment of the issue, not necessarily
precisely equal time to the various sides. Unlike the equal time re-
uirements the fairness doctrine does niot in. all cases require the sta-
tion to offer time to outside person, group, or agency, If the scheduled

programing is such that fairness is accorded to all sides over a reason- .
able period of time, then the station’s obligations are, at least theoret- |
~ ically, met.? However, T might note that where a station editorializes
~ many licensees do not rely on this apparent flexibility but routinely
seelc 'out persons or groups having contrasting views ‘and offer them an
‘opportunity to express those views. Even where outside groups are

 sought out to insure fairness, however, the station has discretion in

selecting who the S£okesmen must be to give the contrasting views.®
An exception to this broad test of overall fairness, however, are the
‘so-called personal attack rules which require that, where a_station
makes an attack upon the honesty, character, integrity, or like per-
~ sonal qualities of an individual or group, or takes a partisan position
with respect to candidates and issues in a political campaign, it must
provide the individual or group attacked with a script or tape of the
Broadeast prior to or at the time of the broadeast with a specific offer
of a reasonable opportunity to respond over the station’s facilities. The

9Tz, Blair Clark, 12 P. & F. Radio Regulation 24 106 (1968). .
1 B.g., Cullman Broadcasting Co., 25°P. & F. Radio Regulation 895 (1963).




55

personal attack rules, which are being challenged as unconstitutional

in the Red Lion case pending in the. Supreme Court, have now been

codified into specific regulations which require -opportunity to reply

- to personal attacks and also require the station to offer rebuttal time

in the case of editorial endorsements of, or opposition to, qualified

- political candidates. These regulations have also been challenged in
‘the Court of Appeals for the Seventh Circuit.!? . .

. I might note that the Supreme Court has agreed to defer considera-
tion of the Red Lion case pending a decision in the seventh eircuit
on this appeal from the regulations themselves, v

he Commission’s enforcement of the fairness doctrine is substan-
tially similar to its enforcement of the equal time requirements. Upon
complaint that a licensee has not accorded fair coverage to a contro-
versial public issue, the Commission forwards the complaint to the
licensee and demands @ reply. If the reply does not satisfy the Com-
mission, it informs the station of the error of its ways, indicating
- perhaps that the matter may be considered at renewal time. In addi-

‘tion, it may demand from the licensee a statement of how it will comply
with the doctrine in the future. o T
A notification to the applicant that the matter will be considered

employed in other aspects of broadeast regulation—usually with nota-
ble success. Generally, it is not so-much the possible loss of station’s

license as the threat of being forced through the ordeal of a hearing

which makes the informal procedure effective. To reinforce this in.

- formal procedure, the Commission has in one recent case issued a-1-

- year renewal where a station’s Ppresentation of controversial public

issues had been of questionable fairness,:s L e

I might add it has also set another renewal application down for
hearing for inquiry into its compliance with the fairness doctrine,

If the fairness doctrine has been Incorporated into section 315, then
enforcement methods such as cease and desist orders and fines would
presumably be available although the Commission has not resorted
to such methods. A major reason for “codifying” its new personal
attack rules into regulations, was to make clear the availability of such
methods to enforce policies, .=~ ' i i

The requirements of the fairness doctrine are elusive. The Com-

‘mission has attempted to furnish guidance in its so-called fairness
primer,** which is chiefly a collection of various past rulings. Time
does not permit a detailed review and analysis of these rulings, They
are in any event a very uncertain guide. They tell us, for example, that
civil rights, racial integration,¢ the banning of nuclear testing,’” “kre-
biozen,” 8 and pay TV ® are controversial issues of public importance,

¥ Red Lion Broadcasting Co. v. FOC, 381 F. 24 908 (D.C. Cir. 1967), cert. {granted, 36

"U.S. Law Week 3226 (Dec. 4, 1967). = : -
12 Radio Television News Director Association Y. United States, seventh circuit No. 16369,
- BTLamar Life Broadc,astiniCo., 5 P. & F. Radio Regulation, 2d 205 (1985), reviewed on
question of ' standing and whether license should 'be renewed at all, sub nom., Office of
Oommunication of ‘the United Church of Christ v. FCC, 359 F, 2d 994 (D.C. Cir. 1966),
14 Pairness Doctrine, 2 P. & F. Radio Regulation 2d 1901 ( 1964). 8 :
B New Broadcasting Co. (WLIB), 6 P. & F: Radio Regulation 258 (1950).
1 Lamar Life Ins, Co., 18 P. & F. Radio Regulation 683 (1959).
7. Cullman Broadcastin’g Co., 25 P. & F. Radio Regulation 895 (1963). ;
18 Report on “Living Should Be Fun’inquiry, 23 P, & F. Radio Regulation 1599 (1962).
1 WSOC Broadcasting Co., 17 P, & F. Radio Regulation 548 (1958). g :
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as to which the expression of views gives rise to the obligation to
“fairly” treat contrasting views. This seems to me to be not much
enlightenment, either for the broadcaster or the public. But, beyond
th(i}sé it is hazardous to predict how the doctrine will be applied by the

Consider, for example, the Commission’s rulings on religious pro-
graming. It has said that merely carrying religious programing does
not constitute the presentation of a controversial viewpoint and thus
does ot obligate a station to present the yiewpoint of the atheist, the
agnostic or the “froothinker.” 2 At the same time it has intimated
that for a religious group to express its religious, social, political

yiews without affording opportunity for contrasting viewpoints may
violate the fairness doctrine.” The line of distinction seems & thin one,
if not an entirely arbitrary one as: Commissioner Loevinger has
charged:? Perhaps the ‘distinction is between implicit and explicit
raising of controversial issues, as suggested by the Commission 1n its
recent cigarette ruling.” But such a distinction seems to me to be little
more than an excuse for weaseling awa, from the logical implications
of its doctrine. In any event if such a distinction is'to be drawn would
it not be reasonable to expect it to be drawn uniformly, with respect
to all controversial issues? But such is not the case. In the cigarette
ruling the Commission expressly rejected the distinction as to health
issues even though it noted its pertinence in‘cases involving religious
issues. This does indeed demonstrate some very fast footwork in
dancing around troublesome problems. G, :

The Commission’s cigarette ruling offers an example of the potenti-
ally vast sweep of the fairness doctrine and illustrates some of its far-
reaching implications. The Commission has ruled that a station which

resents cigarette advertising “has the duty of informing its audience
of the other side of this co troversial issue of public importance—that
}}Llovsieve,f‘ enjoyable, such smoking may ‘be a hazard to the smoker’s
health.” = g ' e
" The ruling, which is being challenged in the Court of Appeals for
the District of Columbia on a number of grounds, more particularly
on the grounds of conflict with the Cigarette Liabelin and Advertising
Act of 1965,2# is a surprisingly bold challenge to what we' would all
regard, I suppose, as very substantially interests. © =~~~
- I will not ‘attempt to consider here t%e‘ very difficult roblem whether
the ruling is consistent with the Cigarette Labeling ch, or more ap-
~‘propriately an exercise of the FCC power; to leap into an area where
the FCC is already committed. N R
Far more troublesome to me are the implications which such an ap-
plication of the doctrine raises outside the context of the cigarette con-
troversy. For example, does the advertising of automobiles give rise to

an obligation to permit Ralph Nader to present his views on automo-

tive safety? The Commission rejected such implications of its ruling,
emphasizing that here the decisive criteria were the * overnmental and

private mpgrbs' and congj_ressmnal action” stressing the health hazards

20 Madalyn Murray, 5 P. & F. Radio Regulation 24 263 (1965). ’
2t See Brandywme-ngin, TLine Radio Inc., 4 P. & F. Radio Regulation 2d. 697, 700 and 705
(1965) (granting application for transfer of license), 9 P & . Radio Regulation 2d:126,
128 (1967) (renewal application designated for hearing). i
5 5 P. & F. Radio Regulation 2d at 69. G 3 .
2 WCBS-TV, 11 P. & F. Radio Regulation 2d 1921, 1925 n. 21 (1967).
2079 Stat. 282 (1965), 15 U.s.C. §§1331—39 (1967 Supp.).
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of smoking and urging persons to céase. But the distinction seems
Eaperthin,,parti’cularly since nothing in the way the fairness:doctrine
as been applied in other contexts suggests that the presence or ab-
sence of governmental action-or the element of public health or welfare
- is of decisive importance. And even if it is, the ruling still has endless
ramifications considering ‘the almost limitless range of issues with
which the Government is concerned. For example does the advertising
of vitamin supplements require a station to give air time to Dr. God-
dard to present the FDA’s views on the questionable need for such
supplements? Lo Bl oo

I might add another example: Does the advertising of beer in States
where the sale of beer is forbidden to minors—and I take it that it is in
all States—constitute a controversial public issue as to which fair re-
buttal time must be given, on the theory that the broadeast station has
not, diseriminated between those who can and those who cannot legally
buy beer in putting its advertising message on the air? ' ' .

The cigarette ruling also presents the interesting question whether a
station which carries antismoking public service announcements, or
other antismoking programing of any kind, doesnot then have to pre-
sent the prosmoking side. The Commission has-indicated that if the
station carries cigarette advertising the prosmoking side of the “issue”
is sufficiently presented. However, if the station does not carry such
~ advertising, the Commission has stated that this is “governed by the
same principles as are applicable generally under the ‘“fairness doc-
trine.”” 28 Which, I interpret to mean that the station could not present
antismoking health announcements without also presenting the pro-
smoking side of the “issue.” This has the dubious virtue of logical con-
sistency, but it seems to me only to demonstrate the ultimate artifici-
ality of the fairness doctrine, as it is being currently applied.

‘Unlike the sweeping scope of the general fairness doctrine as applied

- to controversial issues, the personal attack rules are somewhat more

limited in scope, even if more rigid in their requirements. . :
- But even here there are diffioulties in knowing when and how far
the concept of personal attack extends. There:are probably not a few
geople who considered that President Johnson’s characterization of
enator McCarthy’s candidacy as a “Kennedy-McCarthy movement?”
and his query as to “the effeet upon the Arerican people’ of these
maneuverings” as an attack upon the “honesty, character, and integ-
rity” of Senator McCarthy. But the Commission’thought not.2¢
Evidently something more strongly critical is required. S
We are told, for example, that accusing the John Birch Society of -
resorting to “physical abuse and violence” and “local terror campaigns
against opposition figures” among other things, qualifies as 4 personal
attack.?” But would 1t be an attack simply to name someons as a mem-
ber of the John Birch Society? The Commission has ruled: that a
charge that a group is Communistis.® . ' v 0 Lo
~ But where should we look for'standards? We-could look to the law
of defamation. Many'if not'most of the attacks on which the Commis-
sion has ruled thus far would probably qualify aslibelous. - . -

2 See Tobacco Institute, Inc.,, 11 P.& F. Radio Regulation 2d 987 (1967).
2 Blair Clark, 12 P, & F. Radio Regunlation 2d 106 (1968).

2 University of Houston, 12 P. & F. Radio Regulation 2d 179 (1968).
% Storer Broadcasting, 12 P. & F. Radio Regulation 2d 179 (1968).
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~However, I doubt whether resort to the arcane subtleties of libel
law would reatly advance the cause. And I doubt in any event that the
‘Commission itself will look in this direction for guidance. It has, for
example, recently ruled that the right to reply to personal attack exists
whether ot not the personal attack is true.” If truth is not a defense
gresuma,bly none of the other defenses or privileges of the law o
efamation apply here. : =
T think it would not be fruitful at this point to attempt to explore
" further the reach of the fairness doctrine. I think ‘that we have not
yet begun to see its fullest potential. I would, however, like to turn to
_ Some of the legal problems which are raised—most especially the free
speech issues which are now being thrashed out in the courts.
" Without intending to preempt the discussion of our next panelists
who will ‘tell us more about t e impact of the fairness doctrine, L
would just note preliminarily that it seems difficult to deny that the
fairness doctrine does constitute a restraint on broadcaster free
speech—a restraint sufficient to raise serious constitutional problems,
and one which is no less real by virtue of the fact that it-does not
~ directly seek to inhibit free speech but merely place burdens or re-
strictions upon its exercise. . b
" The restraining effect of the fairness doctrine is compounded for the
broadecaster by its vague and indefinite standards. The vagueness and

uncertainty is inherent, first in the definition of what constitutes a =~

controversial public issue and second as to what “fairness” requires the
licensee to ‘do in the particular circumstances. : &
Uncertainty as to the elements of the doctrine-and what it requires.
‘must inevitably cause a: greater restraint 'on-broadcaster discretion
than would otherwise be the case. It is just such vague and indefinite
restraints on conduct, and particuarly speech, which the ‘Supreme
Court has-condemned as unconstitutional,® particularly where, as
~ here, the vagueness of 'the restraint is compounded by unrestricted
administrative discretion.** Tlacan : ;
+ “Mr. Van'Derrtan. In the interest of maintaining a perfect attend-
ance record for the committee members on the House floor; we will
~ have to recess for about 15 minutes. - ‘ '
" (Brief recess.) - S «
5 Mr, Vax DeeruN. The subcommittee will be in order, please.
~ Mr. Robinson, do you wish to proceed ? b
Mr. RoBinson. Mr. Chairman, I wonder if I might clarify a state-
ment on the basis of somé information I have just received.. :
"I mentioned in passing that the Radio-Television News Directors
Association case was pending in the seventh circuit and the Supreme-
‘Court had held the Red Lion case in abeyance. ,
T have a motion which was filed by the FCC in the seventh circuit
case, to hold the case in abeyance. In effect, the FCC is asking the:
‘seventh circuit not to rule pending further rulemaking proceedings,.
either to clarify or augment or revise their personal attack regulations.
I would like at this time, if T may, to ask that it be inserted in the-
record for such clarification as it adds.

20 Tbid.
30 R.g., Herndon V. Lowry, 301 U.S. 242 (1937).
‘a1 ¥.g., Haguev. C.1.0., 307 U.8. 496, 516 (1939).
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Mr. Van Dreruiy. Would you rather do that at the end of your:
formal statement? L e D
Mr. Roernson. Yes. I will save it until the end of my- paper.
(The material referred toappearsonp.66.) ~  ~  ° ;
~ The constitutional implications of the fairness doctrine have come
- to the forefront in connection with recent court challenges to the
“personal attack” rules. While the personal attack rules have called
down far more criticism than the general fairness doctrine as applied to
editorializing and expression on controversial issues, in some respects,
- at least, these rules are arguably more defensible than the general
fairness doctrine itself. | 35 s 0 : S
A case might be made for the right to reply to a personal attack, at,
least where the attack is defamator y-on the ground stated by Pro-
fessor Chafee that, in such cases, af‘:%regislati’ve\req.uirement imposing
- a duty to permit a reply to such ‘statements may be preferable to
punishing ‘or inhibiting defamation through libel suits® o
It must be conceded, however, that things have changed since Chafee
wrote. In fact the very kinship between t] & personal attack rules and
the law of libel ma; be its ultimate undoing considering what appears
to be the clear treng of constitutional law as set forth in the New V. ork
- Times® Butts+ and Hill® cases. This vulnerability of the personal
‘attack rules to constitutional challenge is made more critical by the
fact that, whereas in libel suits truth 1s a defense, the Commission has
ruled that truth or falsity is irrelevant to the duty of a licensee under
the personal attack rule. But this entire issue is one which the Supreme
Court is being ‘asked to decide in the Red Lion case and one can only
speculate how it will rule. ok Siin bt bt e iy
I think it should be emphasized, however, that even if the constitu-
tionality of the Personal attack rules be sustained, on grounds similar
to those advanced, or other grounds, this would not. necessarily vindi-
cate the fairness doctrine as it is applied generally to controversial
1ssues. - SRR R (e SRR
~ If one might find that the right to reply to personal attacks is justi-
fied by analogy to the long tradition of remedying libel (which within
the limits set by New York Times and its progeny, I take to be still a

cOhsti;tutidnally;permiSSiblq ‘tradition), no such tradition affords 'a
- right to reply to the expression of opinion on a controversial issue:no

such tradition compels o 1e'always to give all sides of the Sbory. s
In the end analysis it seems clear in fact that, outside the field of
broadeasting, neither the courts nor the public would long stand for
the kind of interference with free speech that inheres in the fairness
doctrine. Attempts to tell newspapers, for example, that they have to
treat all controversial issues “fairly”—as judged by a Government
agency—and there would be a hue and cry which would fairly rock
the foundations of Capitol Hill,. cu g ot e
- But, it will be asserted that whatever may be, the rules for news-
papers, radio, and television are “unique” and such restraints, includ-

- ing but not limited to, the obligation to be “fair,” are justified in these
unique media. ‘Precisely what.is meant, by “unique” has never been’
made very clear. There are various explanations which have had a place

821, Chafee, Government and Mass Communications Media, 172, 184-90 (1947). . . .
3 New York Times Co. v, Sullivan, 376 U.S. 254 (1964). . e 5 N N
- 23 Curtis Publishing Co.v. Butts, 388 U.S. 180 ( 1967).. - i !
¥ Time, Inc. v. Hill, 385 U.S. 874 (1967). !
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in the ideology of program rregulation. Howeyer, the one to which all
ultimately return is that of “‘spectrum scarcity.” As Justice: Frank-
furter stated in the NBC case®® “Unlike (other modes ofexpression,
radio inherently is not available toall * * * and thatis why, unli

other modes of expression, it is subject to governiental regulation.”

The most obvious shortecoming of this logic i that, notwithstanding
conceded physical limitations on frequency availability: and the cor-
responding limitation ‘on the number of broadcast facilities which can
be operated, the fact remains that radiorand television stations are
more numerous than any of the other competing mass communications
media which exists today. If radio is not “available to all’’ neither is
any other significant mass communications medium. It is impossible,
therefore, to distinguish radio-and television from newspapers, movie
theaters, or magazine and book publishers on this basis. If barriers to
entry and limitations on access to the use of mass ‘communications
media are to be relied on as 2 basis for imposing regulation of free
speech, such regulation should not diseriminate against radio and tele-
vision but should extend to all communications media.

Indeed one scholar has argued ‘that true fidelity to the spirit of the
first amendment requires just that and has proposed that newspapers
should also be subject to some kind of general editorial regulation,
similar to the fairness doctrine, toinsure that & diversity of viewpoints
is presented to the public.” e i ETRE s e s L
- But, I'suggest that to i nvoke the aim of diversity to support govern-
ment control of speech is purest so histry. It is just such-a philosophy
of “benevolent?” Government interference for the “good of the public”
which has fed the most blatant and obnoxious forms of censorship. -
It has been suggested that if the Government does not place some di-
rect editorial -control on mass communications media, 1t is allowing
them to be censors. n short, we are told to replace the private censor
 with & Government censor. Frankly, if private censorship is an ill to

be cured, I think this cure is worse than the illness. oo
Some have expressed. a distrust of the judgment and responsibility
of broadcasters. It seems to me that this distrust stems more from 2
belief in the “original sin” of broadcasters thah any tangible»evidénce
of misconduct. However, even if we are skeptical about broadcaster re-
sponsibility, is there any more reason to have an abiding faith in the
judgment of the FCC or any other governmental agency in these
matterst L L N
1 think a reappraisal of the role of the FCC in such matters is clearly
called for: -~ T e e e
Thankyou. = . = S A o

- Dean Barrow. A comment will now be made by Prof. Charles: - A.

- Siepmann. e e st e D B B

COMMENT ON PAPER NO. 3, BY CHARLES A. STEPMANN

Mr. StepMANN. Given 10 minutes I think all T can do is identify the
true thrust of the argument before us. As we do so, it appears clear to
me that Mr, Robinson’s potshots at the ‘doctrine constitute a mere
diversionary ploy. ‘ ‘ ‘ SRR A e

w National Broadeasting Co. V. United States; 319 T.S. 190, 226 1048y,
(1;'6];?“0“’ Access to the Press—A New First ’A’mendmen.t‘ Right, 8(()%1%3})‘; L. Reév. 1641
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~''The real purpose of his paper is more ambitious. What he is saying
is that, as we win this round of argument we can anticipate the fina
knockout blow which floors not Just the faitness doctrine but the
FCC’s entire concern, as a regulatory agency, with programing of
any sort. The veil is drawn aside in his concluding paragraph and more
particularly in his last sentence. “I think a reappraisal of the role of
the FCC'in such matters is clearly called for.” = (i -
Albeit obliqlllzely, a whole philosophy of life is bespoken in this clos-
ing paragraph. All men, it suggests, are scoundrels, but some are
more scoundrelly than others, notably men in government. This hatchet
job (on the FCC) was better (because more frankly) done nearly 20
years ago, and curiously at hearings before the FCC on a matter
ntimately related to the subject we're discussing now-—the revised
- Mayflower decision hearings. , e A S
Inhis testimoniy‘before the Commission, Mr. Theodore Pierson then
argued, and brilliantly, for rescinding the Mayflower decision and,

with it, all FCC concern with programing as incompatible with the

f)rovisions of the first amendment. His was a devastating case, its
ogic remorseless and irrefutable—given his premise. His ﬁremise was
that the Founding Fathers were literate men, using the nglish lan-
guage to say what they meant, and that consequ ently “no law” meant,
precisely and unequivocally, “no law” without ifs, ands, or buts.
~_ This 1s a view that I respect and with which, historically, T agree,
By historically I mean as having reference to the circumstances of the
time and, more specifically, as ‘having reference to the press as it
then was, For to publish a paper then was within the means of every
members of the electorate. = U L
~Thus freedom of the press, as the mere extension of the reach and
range of the spoken word, was synonymous with individual freedom of
speech and, as such, included in the language of the first amendment.
‘What I disagree about is that such absolute interpretation of the
first amendment applies today—. iven the radical change in the nature
and function of the modern press-and the motivation of those at its
control. But, irrespective of my views on this' subject, Mr. Pierson’s
(like Mr. Robinson’s) position would seem to be undermined by the
distinctive nature and role of broadcasting as defined 'in thie Gommuni-
cations Act. For, unlike other media, broac casting is not a form of free
enterprise. Broadcasters do not own or have free access ‘to 'the wir-
waves. Broadcastershave temporary, conditional and privileged-aécess -
to a public domain. SRR AT I e T SRR
"The FCC allocates frequencies and prescribes the nature of their
use (see section 303 of the Communications ‘Act). Like a building con-
tractor, the prospective licensee bids, and -against "‘competitors,  for
execution of a prespecifiéd design. No'one'has 6 bid, but if he does, he
is under obligation to meet the specifications of the contract. The first
- amendment protects kit in'the way he goes about the job, but not in
determination of what thé jobshall be, 1 70 PR G A st e
The rationale, moreover, of the Communications ‘At derives ' (as
becomes ‘clear from reading the congressional debates | receding ' its
passage), not, as Mr, Robinson 'sug%esbs,»fmm'theﬂihciﬂd ntal shortage
of 'frequencies, t6'which Mr. Justice I rankfurter’s often-quoted dictum
refers, but from the conceptioh of broadeasting as ia*service in the

92-602—68——5,
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public_interest as the peﬂ;ramoﬁnt consideration, with profitmaking
subordinate thereto. « - e
~ Unspecified in the act is the extent of supervisory regulation of such

service by ‘the FCC. It is my j udgment that any such regulation has
been hampered, if not, negate

d; by the consistent, refusal ‘of the Con- |

gress, since passage of the act 1n 1934, to provide (through adequate

appropriations) the wherewithal of manpower to the Commission. to
monitor and serutinize pro rams broadeast. . et
An aggravating factor has been the reluctance, other than on rare
occasions of the Commission. itself to articulate thebroad programing
requirements of the 1 ensee and to enforce their observance. .
- 1 differ again with Mz, Robinson in his ting of the revised May-
flower.decision in 1949 as the fons et origo 0 the principles articulated

in the fairness doctrine. They were implicit in the act and its inter-

pretation, as far back as the days of thefF}é eral Radio Commission.
They were in large measure made explicit in the FOU's report on Pub-
llﬁz‘;Serv,lce'R&sponsibﬂihes of Broadcast Licensees, in 1946. Whatever,

e report said, service in the public interest, convenience or necessity
might be held to mean, it included as paramount components, regular
: gpovisiqn for the reflection of local life and talent, regular many sided

discussion of ‘controversial questions, and regular provision for the
varied interests of cultural minorities, . . LN T B e
_If the FCC had stuck to its guns, and" enforced honest observance
‘of the spirit of these broad provisions, I doubt if we should be in

conference here today. For to attem t much more than this by way
of regulation is, as 1 believe, both impracticable and improper, . have
always believed that, in any realistic sense, the function of the FCC,

in an imperfect world is to conduct a rearguard action against flagrant

and irresponsible abuse of the public interest.

. Both as a former broadcasting executive, knowing the excitement
and perplexities attaching to decisionma ng, and as a theorist, I fayor
maximum scope for the exercise by licensees of imagination, leader-
ship and initiative. Given the lure of the fantastic profits that broad-
casters have earned, one. can’t. be sanguine that many: of them will

subordinate their avarice to the pride and satisfaction of true public

service rewarded with modest profits. But no power on earth, and
perhaps least of all an agency of Government, can force men to virtue.
Flagrant abuse or nonobservance of broad principles of public service
 is preventable. I regard this, however sadly, as the practicable limit of
the FCC’s function as guardian of the public interest. . :

.- Tt is the FCC’s failure, in this sense, to stick to its guns and honor
its obligation to the public that finds us where we are—discussing a
problem not soluble by specific regulations. In this whole matter of

the fairness doctrine, it would seem to me that the FCC has got itself

up to the armpits in waters that it should never have attempted to
breast. For to prescribe “fairness” in- broadcasting is analogous to
the dispute of medieval theologians over how many angels can stand
on the head of a pin.  © : o R o

- In this matter, as in specific interpretation of the provisions of the
Blue Book, I prefer the risk and uncertainty (and no honest. broad-
 caster need, in fact, fear either) of Mr. Robinson’s regulation by lifted
eyebrow to rigid and specific rules and regulations. O T
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_ Let the licensee assume the burden of determining what fairnessis,
Let the FCC act as judge of the propriety of ‘complaints brought
the redress of grievances by the courts, T
~As regards certain aspects of the fairness doctrine and related ds-
sues touched on by Mr. %obin-son, I would suggest that we can avoid
much of the contentious trouble we are-in if the following principles
were observed. (In self-defense let me say that shortage of time pre-
cludes elaboration or—though I hope not—eclarification of my views.)

1. RELIGIOUS BROADGASTING

uication

The Supreme Court has ruled g@person Vi Board. of | ot
mend-

1947) that “the establishment of re igion clause of the Kirs
nent means at least this: Neither a state nor the Federa]

- can set up a church. Neither can pass laws which aid on

L religions (emphasis supplied), or profer one religson 16 ooy
From this I draw three conclusions: =~ - T F e e S
(@) The FCC may not prescribe religion (as this favors all reli-
gions) as a required’ component. of program services. . . G
() Religious groups stand on an equal footing with ofhers as ap-
plicants for a license. K eaqai B b
- _(e) A religious group which is granted a license may choose to ex-
~clude all religious programs, but if it includes any one, like provi-
sion must be made for other religious groups. in the community on
- an equitable basis. LA S e

publicly owned frequencies. Entailed in his doing so‘are all the deriva-
- tive complications of decision in_which we have become- involved
- as related to who and/or how many ‘others (thers are rarely just

quest or sought out mandatorily. to reply. As related to the public

interest the matter of editorials, as such, is inlmaiielial: Imp’é'i"aztiv; '

| as the Blue Book insists, is regular, many sided diseussion of con-
- troversial questions. The method of airing such' discussion (whether

by commentators of varying outlook, by roundtable discussion

= terviews or what not) should'sb‘e‘ath the 'discretiohﬂof the licensee. -~

8. EQUAL TIME

 The right of reply. to personal attacks has the superficial air of

answer, One sentence of irresponsible abuse may require a hundred =
sentences to set the record straight. . . I

| -+ More basic is the question Whe;th'_er=_pers,o‘nali,;abuse~Atx’s&zbm;ese:j‘n

 thought, The free circulation of ideas and ‘opinions is paramount to

- the democratic way of life, Argumentum ad hominem  contributes

~ against licensees. Their judgment, after all, is subject to review and

two sides to ‘a question) shall be. conceded equal time on ' re. e i

,ln‘ :

fair play..It does not bear scrutiny. Certainly “equal”’time ismot the

any way to the benefits we derive frc‘)m~‘the\~gijeela"ma1*kétpla‘*ée of .




nothing useful or relevant thereto. Call it censorship if’ You will. In
my view the banning of porsonal abuse over the pub i¢ ‘airwaves
protects the true purpose o the first amendment, which is enlighten-
ment and the pursuit of truth. 'We should be through with ‘trouble
on this front if we restored to the airwaves ‘the good manners of
‘communication of a civilized society. B e
~ Thank you, sir. e S L e :
Dean Barrow. Thank you, Professor Siepmann, for those excel-
lent comments. WL A e
Mr. Chairman, during Professor Robinson’s paper, a reference was
made to a motion in the seventh circuit by the Federal Comunications
Qommission. B ‘ o ' i
: ’Chaimarg,lglyde' states that if the committee desires, he will be happy
to introduce it into the record. o MR DR
~ The CHAIRMAN, Tt is up to your judgment and his. i
" Dean Barrow. Would you care to comment on that, Mr. Chairman
and any other matters which have been raised in the, presentation of
these two papers? S N N ‘ T

STATEMENT OF ROSEL H. HYDE, CHAIRMAN, FEDERAL

‘

* COMMUNICATIONS COMMISSION ,
Mr. Hyog, Chairman Staggers, T think it might be helpful to the

~ study of the subjects under examination, if I would supply for you
the motion which the United States has flled in the seventh circuit.
I think I ought to explain why it seemed appropriate to file the
motion. I will do so at this time if it meets the pleasure of the
committee. e RSN ’ el ‘ i b ;
. The essential’ features of the rules, and I am referring to the per-
sonal attack rules, are that where a personal attack occurs in the con-
textofa controversial issue of public importance, it is the responsibility
‘of the licensee to notify the person attacked, send him a copy of the
seript or a summary, and offer him a reasonable opportunity to respond
Inpersonm. il T ‘
.. The basic purpose is to make available to the public the opportunity
to hear both sides of important questions, including the personal char-
acter of persons, advocating & viewpoint when their chiaracter is put
m issue. o o ms [ Gl Pt RIS I
The personal -attack rules are thus a part of the general falrness
~ doctrine. The new rules, includin - editorializing rules adopted at.the
same time, were challenged by NBC, CBS and, in a third case; by the
Radio-Television News Directors Association, and a group of licencees.
The United States is a respondent in these cases, together with the
Commission. Cep g :
Tn discussing the defense of the cases, the Department of Justice, and
the Corhmission; reviewed in detail the question of whether the present
form of:the rules is the best that could be devised to achieve the Com-
mission’s ebjective. i - Wb ey 0 g BTE s )RR
In connection with this review, the Assistant Attorney General in
 chargeof the Antitrust Division, wrote to the Commission on Febru-
ary 29, 1968, expressing the Department’s full suport of the Commis-
sion qn»the'ﬁonsﬁi_tutiqmlﬁ«amd statutory suport for the fairness doctrine,

St A HaoD T (AT T e PR
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and. the adoption. of a special rule dealing with the.personal attack
aspect of faimness, - v nC e S8 naliohlion o ity el o
The letter suggested, howéver; thit the riiles as drafted raised pos-
sible problems that might be minimized by some revision of the rules.
After further consideration, the parties. have filed a motion in the
Seventh Circuit asking that the cases be held in abeyance so that the
Commission might hold expeditiois rulemaking proceedings, look-
ing toward revision of the. personal attack portions of the rules.
Since these cases are still pending and no ruling on the motion
has been made by the court, it would not be appropriate to go further
into the merits of the litigation. . oo L ;
- It is relevant, however, to note that a case called Red Lion Broad-
casing - Co. v. Federal Communications Commission, dealing with
a specific Commission ruling in a personal att ck situation prior to the
adoption of the rules, is now pending in the Supreme Court. The
Supreme Court has: postponed oral argument in the Red Lion case
pending further proceedings in the Seventh Cireuit cases. L
The further process of the Red Lion case will, of course, have to
be determined in the light of the present circumstances. All that can
be said now is that the nature of any revision of the rules might affect
that question. S o B '
Since the Solicitor General will determine our position here, and
since this is also a matter pending in court, further speculation on
the nature of any pleadings to be filed in the Supreme Court in Red
Lion would not be appropriate. R ‘
~ The Commission has considered the nat

ure of revision of the per-
sonal attack rules to be proposed if the Seventh Circuit holds the cases
there in abeyance to permit further proceedings by the Commission.

The essential purpose of revision would be to retain the principle
of maximum opportunity for the public to be informed on public
issues, with a minimum of an possible effect upon the initial pres-
entation of any form of personal attack:

In short, our purpose, as always, is to maximize debate. T would
supply for the record a copy of the letter which we received from Mr.
Turner, Assistant Attorne General, and a copy of the motion itself.

(The documents referred to follow D) :

DEPARTMENT -OF JUSTICE,

= Washington, February 29, 1968.

Re Columbia Broadcasting System, Inc. v. U.8. & F.C.C. (Tth Circuit, No.
16498) ; National Broadcasting Co. v, U.S. & F.C.C. (7th- Circuit, No, 16499) ;
Réad;io) Television News Directors Assn. v, U.8. & F.C.C. (Tth Circuit, No.
16369) . : ;

Hon. Roser H. HYDbE,
Ohairman, Federal Communications Commission,
Washington,: D.C. : 3 : : :

DEAR MR. CHAIRMAN : In our consideration as a party respondent of the issues
raised by petitioners ‘in the above-entitled matters, we are fully prepared to
- support the Commission’s position that the “fairness doctrine” is constitutional
and within the Commission’s statutory powers, and that, as a general proposi-
tion, some special rule with regard to bersonal attack is a valid facet of that
doctrine. However, we havye some concern that the rule, as drafted, raises possible
problems that might be minimized by appropriate revisions in the rule without
materially interfering with the public interest objectives that the rule is intended
to serve. In discussions with members of your staff some possibilities along
this line have been considered. ‘ '
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‘We therefore respectfully suggest that the Commission might wish to weigh
the possibility of considering the revisions of the rule before proceeding further
with the cases mow before the Seventh Circuit. :

: Sincerely yours,
i - . DonNArp F. TURNER,
Assistant Attorney General, Antitrust Division.

———
FEDERAL COMMUNICATIONS COMMISSION

LEGAL ACTIVITIES

_ The United States and the Federal Communications Commission have filed
with the United States Gourt of Appeals for the Seventh Circuit, a motion to
hold in abeyance action on OBS v. U.S. and F.0.C., NBC v. ‘U.8. and F.C.0 and
Radio and Television News Directors ‘Association v. U.S. and F.C.C. in order to
permit the F.C.C. to conduet an expeditious rule making proceeding for revision
of the Commission’s personal attack rules. The motion advises the Court that
the filing was in light of further consideration of the rules by the Commission
and consultation with *the 'Department of Justice. Commissioner Bartley ab-
stained, Commissioner Cox concurred and Commissioner. Loevinger  dissented
from the Commission’s instruction to seek this relief, Commissioners Cox and
T.oevinger igsued statements: e P ' : :

7

- IN THE "UNITED STATES COURT OF APPEALS FOR THE SEVENTH
At . o CIRCUIT Gt ; )
: ~ Case No. 16,369 g
RADIO TELEVISION NEWS "DIRECTORS ASSOCIATION, BEDFORD BROADCASTING . COR-
.. PORATION, CENTRAL BROADCASTING CORPORATION, THE BvENING NEWS ASSOCIA-
- TION, MARION. RApIO CorPORATION, REKOQ GENERAL, Inc.,, Royar STreer COR-
- PORATION, ROYW00D CORPORATION, TiME-LIFE BROADCAST, INC.; PETITIONERS,
i ""|I; st : . L & :
e UN‘ITED“STATES;QF«AMERICA AND FEPERAL COMMUNCIATIONS COMMISSION,
Thrre ey . i 1 RESPONDENTS. i
Case No. 16,498 ‘
QOIBUmiIA :BROADCAST]ENG SysteEM, INC., PETITIONER,
UNITED STATES OF AMERICA AND FED_EEALCOMMUNICATIOﬁs COMMISSION,
 RESPONDENTS. ¢ : d
Hse i Gase No. 16,499
N,A'AL‘IQN;};LY BROADCASTING prmNY, INC.,- PETITIONER,

UNITED STATES OF AMERICA AND TEDERAL COMMUNICATIONS COMMISSION,
RESPONDENTS. : :

MOTION TO HOLD CASES IN ABEYANCE AND TO AUTHORIZE FURTHER PROCEEDINGS

" The United States of Ametica and the Federal Communications ‘Commission,
respondents in the above-entitled cases, hereby move. that these cases be held in
" abeyance and that the Federal ‘Communications Commission be authorized to
conduct. further rule making, proceedings, The ground of this motion is that the
Commission, upon further ‘consideration and ‘consultation with the Department
of Justice, has; determined, Commissioner Bartley abstaining and Commissioner
Loevinger q;}ss_éni;ing‘}gto &et aside those parts. of the rules at issue dealing with
personal: attacks. (subpart (p) and. (b)), and to conduct an expeditiou rule

‘making proceeding looking toward their revision.
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" HENRY GELIER, PR
R General Counsel,

Hederal Communications Commission.
*" “DoNALD T, TURNER, L
,Assistantﬂt\tomez’iaeneml,/ Lol

- Department of Justice. |

By: Danier, R OrLBAMM, I
Deputy General Counsel, :
Federgl Communications Commission, i

© Mareh 1, 1968,
L CEL&TiFIaAT_E OF SERVICE

-1, Robert D. Hadl; hereby certify that the foregoing “Motion To Hold Cases
In Abeyance And To Authorize Further Proceedings” was served this 1st day
of .March, 1968, by mailing true copies thereof, postage prepaid to: the following

bersons at the addresses shown below; . e Pl e S

- W. Theodore Pierson; Bsq.w 0 Roger ‘Wollenbrg, Esq; ,
Vernon C. Kolhaas, Esq: oo Wilmer; Cutler & Pickering

Harold David Cohen, Esq." LS 11900 17th Street NoW: - SRR Bt Y

-~ Robert M. Li¢htman, Bsq; ~ Washington, D.C. 20006 - R

. Pierson; Ball & Dowd RN ' Thomias D, Barr, Bsq. o vy

1000:Ring Building -~ T ’Cravath;fSwaiﬁe&MOOre” G A

. Washington, D.C. 20086 el One Chase Manhatﬁan'Plaza’ L

*Maurice Rosenfield, Hsq. : " New'York, New York 10005+~ i =

Harry Kalven'Jr.; Bsq.- . 0 Heérbert ‘Wechsler; Bsqs T o :

208 8. LaSalle Street = U 435'W, 116th Street - Methad

Chicago, Illinois 60604 - New' York, New York 10027 & = i

Lawrence J. McKay, Esq. o *Newton:N; Minow, Bsq, o ool

Cahill, Gordon, Sonnett Reindel & Ohl Leibman, illiams,” Bennett, Baird &

80 Pine Street - P iR © Minow: T ety

New York, New York 10005 " 208'South ‘LaSalle Street ' .

' " Cnicago, Illinois 60604 = ;
T e e R T g Roserr D. Havr.

L *Alr Mai ' S

CONGURRING STATEMENT OF CoMMISSTONER KENNETH A. Cox
I find the opinion of Commissioner Loevinger in this

.- As is often the case, 1 )
~atter a truly remarkable ocument, He imputes motives to those who disa
Wwith him which simply do not exist, A T e
_ It is true that the Commission has inyited litig ton. to test the validity of our
fairness doctrine, and I have done so bersonally. It is not accurate to say that we
have not been true to our promise to litigate the lssue, that we are considering
¢changes in our rules for mere coswmetic effect, that we are serving only our own
| interest as a litigant and no public purpose at all, or that our action falls short of

-any standards of diligence, promptness and candor which we demand of our

—or which would generally be regarded ‘as 'réasdnable")i‘n a situation such

| . Gommissioner Loevinger 15 ve#fééﬂy'eht‘iﬂéd:wbeliéﬁeatﬁaﬁ‘xﬁei should not have

faken this step—indeed I was initially of that yiew, though for entirely different

reasons that he’ advances, put ultimately joined .the rest of my coIIgagués;;' di-
i

Tecting our General Counsél to move the Court of Appe Is for the $Qvén§h Circuit
 To hold the personal attack cases in-abeyance and to anthos ize Uy to take further
Dproceedings looking toward ‘partial revision of the rules, However, I do not think
-(he should be allowed to distort the record without FChallénge——pb_rﬁe’ulai‘ly since
the statements he now makes are not, for the most part, the ones he advanced
‘while we were considering the matter. s ; =
The opposition filed by the Solicitor General to the petition of Red Lion Broad-
“casting Company for Supreme Court review of the decision of the Court of Ap-
peals for the District of Columbia sustaining the Fairness Doctrine and our
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application of it to Red Lion was not designed to delay authoritatiy e decision of
this guestion. The ‘Commission and; the Solicitor G neral believed the, Court of
 Appeals. decision ywas sound and. urged the Supreme Court that further review
was not warranted. However, ‘the Supreme Court decided. to hear. the case, & d
we welcome its reyiew. The. Solicitor General and the Commission have opposed
delay in its resolution of the matter, and are ready to proceed as soon as possible.
Similarly, the Solicitor General’s opposition to the petition of the Radio-Tele-
vision News Directors Association asking the Supreme Court to grant certiorari
in its case prior to decision by, the Court of Appeals for the Seventh Circuit was
not.intended to.delay, resolution of the fundamental issues in this area. The Red
Lion case was already before the Supreme Court and constituted an appropriate

vehicle for deciding many of the basic questions concerning the Fairness Doc-
trine. The. proposal of RTNDA to by-pass the Court of Appealswas‘unusual in
the extreme and did not seem to us at all necessary, since the collateral question
of the validity of the personal attack rules we have adopted to implement this
portion of the Fairness Doctrine:could be: decided in ordinary course, quite apart
from the Red Lion case. The Supreme Court apparently concluded that it would
prefer to consider both aspects of the matter at one time, but wanted lower ‘court
decisions in each’ case. 1t therefore ordered argument in the Red Lion case post-
poned until the RTNDA case is before it in due course. If Commissioner Loe-
vinger must assess blame for delay in concluding the pending litigation, I would
suggest that he look in this direction—though I wish to make it clear that I have
no objection to the course followed by RTNDA and think the Oourt’s.disposition
of the matter is entirely appropriate and may conduce, in the long run, to the
earliest practicable final decision of this important litigation. But, .again, we and
the Solicitor General were not seeking: delay. Indeed, the course we urged would
have produced-a Supreme: Court ruling on the basic constitutional challenge to
the Fairness Doctrine and the personal attack principle more quiekly -than any
other method proposed. I think Commissioner Loevinger’s charges of intentional
delay cast an unw; ranted aspersion not only on the Commission but also the .
Solicitor General of the United States, who controls our litigation in the Supreme
Court and filed the pleadings in question. . S

it is true that the step we are not taking—if the Court concurs—will involve
delay in resolving the question of our authority to adopt rules dealing with the
personal attack problem, though the issue of our basic policy in this area, out of
which the rules evolved, is still before the Supreme Court in the Red Lion case. ™
The latter case can either be adjudicated in the near future, or can be deferred
until we have revised the rules and they can be challenged again if their new
form is still regarded as objectionable by the parties to the present case, Or
anyone else. R e

Certainly nothing we do by way of amendment of a portion of the rules will
prevent any interested party from challenging our authority to act in this area,
" nor will the 'Supreme Court be asked “to concede the power and invite the prob-
ability of adoption of rules at least as ‘onerous as the ones now in effect.” It may
hold the Red Lion case until a new challenge to our revised rules is before it, in -
which case it will know precisely what rulés we would propose to apply in this
area before it makes any ruling on the basic issues of the Fairness Doctrine and
the personal attack principles—as distinguished from the rules—which we have
developed in a series of decided cases, But even if it décides the Red Lion cige in
the neéar future, it will be ruling,.as did the Coutt of Appeals, on the application
of our policies to a specific factual situation fully disclosed on ‘the record. in that
proceeding. If it were to affirm our action in Red Lion, that would not in any
way commit it to affirmance of the pules we would be in the process of revising.
Mhose could be challenged in advance of their application to anyone, just as was
done with respect to the rules.we are now asking permission to reconsider in part.
" There is no need for us to give the Coutts any “assurance” as to the revised form ‘
of the rules we may adopt because the exact form of the revised rules will be
before the Cotirts if and when they are asked to pass on our authority to make
and enforce rules in this field, = ; PR

We are not proposing to change our rules “to make a better showing in pend-
ing litigation” or “to present a better face to court.” 'We are trying to adopt a
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better rule® for the regulation of this important aspect of broadcasting. If we
.are successful in formulating a rule which will prométe what we conceive 'to be
the public interest in the presentation of both sides of controversial issues—and
which at the same time will avoid results which thé 'parties ‘fear would result
from the present language of the rule and which they contend are legally ot con-
stitutionally invalid—that will certainly serve a pwblic purpose; and not' simply
constitute a ploy in the maneuvering of counsel concerned only with victory or
loss. in court. If we have the authority and responsibility to act in this field, as
‘we believe we do, then we should act as wisely and fairly as we ean. 1f By revi-
sion of the language of the role we éan achieve what we consider to'be valid
goals without causing alleged impairment of ‘the interests of ‘the parties ‘and the
public in free broadcast journalism, then certainiy we should bé ‘permitted to try
to do so without being accused of lack of diligence'and éandor, This charge is all
the more incomprehensible since we are acting, in part, at'the urging of Assistarit
Attorney General Donald F. Turner, who formally represents the United States
in these cases. (See his letter to Chairman Hyde dated February 29, 1968).

We are not suggesting that the Courts will be “influenced” by this aetion.
Instead, they will be asked to pass on our authority to adopt a revised rulé which
we have reason to believe will be more in the public interest than tha one now on
appeal. Certainly the Courts, the parties, and the public may serutinize our entire
‘course in ‘this matter—indeed, théy are asked to do’'so.'If theré are ‘inferences
to be drawn from what we have done I believe they should be far different from
those Commissioner Loevinger suggests. Rl Sl

DISSENTING STATEMENT OF COMMISSIONER LEE' LOEVINGER: - -
(Re 'motion to.remandpersonal attack rules) :

The issue of the existence and extent.of Commission :authority to supervise
or regulate the content of broadeast programming has been disputed and debated
for years; particularly with respect, to the expression of opinions and the report-
ing: of news. The issue has not been tested or decided in the courts, until current
litigation, because licensees have generally deemed it more prudent not to. hazard
their licenses or antagonize the bureaucracy. which had-such great discretionary
bower over their business. However, the Commission. and Commissioners, have
often stated that they .invited litigation .to test the legality -of Commisgion
action in this area. Ostensibly the Commission has sought and seeks the enlight-
enmen and guidance of court decisions. . . - » ¢l : S v
- OmJuly 5,:1967, the Commission bromulgated certain rules relating to ‘personal
attacks” and “political editorials”. FCC 67-795. The stated purpose, of these
rules was to “clarify and make more precise the obligations, of broadcast li-
censees” under the general “Fairness, Doctrine” with respect to these matters,

and to authorize: the Commission .to “impose appropriate, forfeitures? in. cases
of violationg of such obligations. Commissioner Bartley,dissented. I :concurred
on the ground that “the right of reply” was a, sound, principle, but stated that
the rules were not well drafted. TR o Lt TR
+ On:August 2, 1967, the Commission sua sponte amended the personal attack
rules, with Commissioners Bartley, Loevinger and ‘Wadsworth absent, and Com-
missioner Cox concurring in the result. FGQ:67-923. The stated groun of the
amendment was the neecssity of further “clarification”, T T
In the meantime, Red Lion Broadcasting Co. appealed.a ruling of the, Com-
‘Ipission under. the -general  “Fairness, Doctrine” to the, Court of Appeals for the
District of Columbia. The:decision of that court, sustaining the, gonstitutionality
of the doctrine and the ruling of the Commission was entered; June 13, 1967,
Red Lion Broadcasting Co. v. F. C. C., —— F2d —— (1967),. Red: Lion .applied
to the U.8. Supreme Court for certiorari and the Commission opposed, The Su-
‘préme Court granted: the petition on December: 4, 1967, and: the case is ‘now
pending in that Court. e Cah

.1 Commissioner Loevinfer is quite right in saying that.we have Jot decided what re-
vision of the rules'we will make. He Sufgests, based on'our preliminary discussions; “that
:the proposed revisions will, involye no mprovement in_the rules but merely another: step
away from clarity and. precision.” Since we haven’t adopted a néw rule, I would Simply
‘inivite him to bend his ‘efforts toward avoiding the ‘result: he fears. He.is: free to make
any suggestions he likes as to: the~1angua§e of the -rule, although I don’t recall any
specific Suggestions he made for revision o the piesent ‘rule. He simply expressed '‘the
olplnion that the rule “would better achieve its purpose [which he approved in principle]
if’ it were drafted with a clearer delineation of scope and practical operation.”
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. While the Red Lion case was on its way to the Supreme Court-the Radio Tele-
yision News Directors Association appealed the validity of the “personal attack?
rules to the Court of Appeals:for the Seventh Circuit. RTNDA petitioned. ‘the
‘Supreme Court-to- grant, certiorari before judgment. in-the Court of Appeals in
-order. to conselidate both cases.in the Supreme Court and bring several aspects
~ .of the legal issue before the Supreme Court for decision at one time. The Com-
“.mission opposed this motion, On J anuary 29, 1968, the - Supreme Court denied
the RTNDA petition to bring up the Seventh Circuit case immediately, but ordered
the arugment of the Red Lion case postponed until the RTNDA case had been
.decided by the Seventh Cifeuit and ‘was ripe for Supreme Court review.

Now the-Commission decides that it will petition the Seventh Circuit Court
of Appeals to return the “personal attack” rules to the Commission, for further
revision and clarification. While the Commission has not decided what revision
in the rules it will make, the general nature of the proposed revisions have been
proposed to the Commission by its connsel. Though it is possible to express only
tentative views on tentative. proposals, it seeems to me that the proposed revi-
‘sions will involve no. improvement in. the rules but merely another. step away
from clarity and precision. In‘any event, this endless tinkering with the language
of the rules cannot affect: the governing legal principles and can-amount to no
.more than an attempt to buttress legal arguments on the Commission’s behalf, The
.inferences which the courts, the-parties and the. public are entitled to draw
from the Commission’s wavering course are obvious and justified; . .- . .

But there is a more important consideration for me. At long last the Com-
mission is in court with competent opposing counsel testing the existence and ex-
tent of Commission authority to supervise and regulate speech by broadeast
Jicensees and those uging broadcasting facilities. The Commission isnot true to its
promise to litigate or to its avowed desire to secure authoritative decision of
the issues when' it opposes every attempt to- bring: these issues before the
“Supreme Court and then employs such tactics as the present ones, involving
: inevltablg:an'd‘ixideﬁnite‘delay'"and confusion of the issues.

The important issues hére are not the cleverness, or unskillfulness, of Com-
‘mission lawyers in drafting rules. Since these rules were issued, serious doubt
.has been cast on their constitutional -validity by authoritative publications.
'See Harry Kalvan, Jr., ‘Broadcasting;, Public Policy and the First Amendment,

10 J, Law & Feon. 15 (1967) ; Glen O. Robinson, The FCC'and the First
‘Amendment, 52 Minn. Law Rev. 67 (1967) ; Legislative History of the Fairness
Doctrine, Staff Study for House Committee on Interstate and Foreign Commerce,
90th Cong. 2nd sess. (Feb. 1968). Regardless of any changes the Commission
_may now make in its rules, it will be apparent to the courts that sustaining the
_constitutional power of the Commission to act in this area will be to concede
"the power and invite the probability of adoption of rules at least as onerous as the
" ones now in effect. The Commission may now change its rules in an effort to make
a better showing in pending litigation, but it cannot expunge the record of having
“adopted the riles now under attack. Neither Commission counsel nor the entire
‘Commission can give the courts any assurance that the Commission will not adopt
rules just like its ‘present rules, or more burdensome, as soon as litigation is
_concluded if the courts find that the Commission has the power to actat all in
this ‘area. For the Commission: to rewrite ity rules’ now is‘obviously ‘nerely a
~éosmetic effort to present a better face in court. It is not complimentary to the
courts to suggest that they will be influenced by this. ;
Certainly the basic legal issues raised in this litigation deserve the most prompt
consideration and determination that adequate judicial process will permit. The
‘action of the Commisgsion will simply postpone indefinitely the determination
matter ‘serves only its own interest as a litigant, has no public purpose, and falls
: considerably short of the diligence; promptness and candor which the Commission
demands of its own' licensees. Consequently I am forced to dissent. :

. Mpr. Hyoe. T was asked if I have any other comment on matters un-
der discussion. '

T would like to state that I believe the Commission’s position on all
the matters that have been discussed here, particularly in the docu-
ment of Professor Robinson, are adequately and fully dealt with in
‘the Commigsion’s rulings in promulgating the Fairness Doctrine, in
the Commission’s rulemaking in promulgating the regulations appli-
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cable to personal attack situations, and in the Camm‘issiop’s ;deci‘fsibni

applying the fairness doctrine to the cigarette advertising.
/ }5? ou will find in those documents a legal analysis of the constitu-
tional question, the legal authority of the Commission. And you will
also find the Commission’s study of the legislative history of the 1959
amendments, and, in fact, the legislative history of the sfatutes under,
consideration. I would recommend those docurnents for the attention
of the committee. o) . e
I’I‘he Cratryan. They will be printed in the record at the proper
ace. . : et , , ;
E (The material referred to appearsonp.219.) ;.
‘Dean Barrow. Mr. Robinson, would you have comments at this time
on the comments made by Professor Siepmann ¢ R
Mr. Roinson. Yes, I would like to comment, if I may, on Professgax; .
Siepmann’s analysis, ; ; ek b
- Let me state first of all that since Mr. Siepmann does not believe that
I have been candid about my ultimate motivation here, I will say in all
candor that I don’t think the Commission has any business In pro-
graming, and if there was anything surreptitious in my paper, it was
not intended to be surreptitious, it was only intended to be directed
at this particular application of program regulation with which I
understood the committee was primarily concerned. R
- But I would not draw back from applying these principles across
the board. I would not be adverse to saying to the Commission “You
may not dictate the content of programs or you may not dictate spe-
cifically the conditions under which they will be broadeast.” g
I am not suggesting that the Commission is to be shorn of all its
powers to regulate broadcasting. I would certainly suppose that there
are no grave first amendment implications with respect to most of
what the FCC does. i
I would think that most of its general regulatory oversight on
economic matters or technical supervision, and generally the public:
responsibility of the broadcaster, can still be accomplished consistent.
with the first amendment. ; ; :
But let me suggest that in this particular application of the FC(s
regulatory powers, I think there is grist for any critic’s mill. More
specifically, on Mr. Siepmann’s main points: :
- He says that he does not believe that the NBC rationale controls
here, but that the true rationale for the Fairness Doctrine, as for other
Incidents of %eneral brogram oversight; by the FCC, is the fact that
broadcasters have temporary conditional and privileged access to the
public domain. : : ek ks
That is a statement that is replete with a great many concepts, but
let me repeat what I said this morning, that I don’t see how it resolves
the problem simply by talking about public domain. The issue remains,’
what can the Fgg do, assuming that stations licensed to use “public
property” in any sense of the word. The fact of licensing, or the fact
of an obligation of public serviee, is not questioned here, But this does
not end the problem; it'merely poses it. , |
~ We still have to inquire, it seems to me, what follows from these
facts. I think Prof, Harry Kalven put it very succinctly when he said

in avecent article:,

g
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The traditions of the First Amendment do not evaporate because there i 1

" censing. We have been beginning, so-to-speak, in the wrong Jc()r‘:her.w’.l,‘l_iqquesti'qh

f% not what does the need for licensing permit the Commiission to do in the! public

* interest. Rather, it is what ‘does the mandate of the First Amendment inhibit the
G*'ommi’é;ﬁbn from.doing even though it:is tolicense.. .o

- It seems to mie that in that suceinct statement, Professor Kalven has:

- pointed the way to a more fruitful discussion than engaging m abstract

inquiries as to the nature of the “public domain,” or the “ownership

of the airwaves,” whatever those terms may mean, or the nature of

broadeasting as a “public service.” (And, by the way, T don’t under-

stand any broadcaster to claim that it is not a public service. But by
the same token, I think you would find precious few newspaper aeditors
who would confess to having only the profit motive: That is not the
most profit-making business to be in these days. Most newspapermeit
are just as dedicated to the public interest as any of the broadcasters.)
~ Mr. Siepmann goes on to outline a series of points asito how this
issue can be more profitably discussed, and I think he has put the issues
very well indeed. he LR e BT
He states, first of all, on religious broadcasting, a principle or conclu-
sion which to me is quite interesting. He says that a religious’ group’
which is granted & license may choose to ex¢lude all religious pro-
grams, but if it incliides any one, like provision must be made for other
religious groups in the community on an equitable bagis. That may be
Mr, Siepmann’s reading of the Fairness Doctrire, but it apparently is
ot that of the Commission. How else could we explain its decision in
the Madalyn Murray case? 1 may be misinterpreting’ that decision,
but it seems to me it squarely holds that the mere programing of
religious broadeasting does not invoke the Fairness Doctrine. " -
“'Second, Mr. Siepmann argues provocatively for a return to the
Mayflower decision, which was a complete ban on all editorializing.
By this I suppose he does not mean—I think he makes clear that he
does not mean—that broadcasters should not discuss controversial pub-
lic issues, only that they should not editorialize. WA A
But just what is an editorial? T+ 1 broadcaster inserts 4 statement
of opinion in course of a public discussion, is that an editorial 2 What
difference is it whether it is labeled “editorial” or not? The critical
question is, Can you really adequately, meaningfully, discuss contro-
versial issues in the vacuum of having or expressing roopinion?

* T think that a return t6 'the Mayflower ¢oncept of fairness would
return us 28 years, to an age which, God help us, T hope has passed.
It was an age in which blandness was t'h‘é“ruléf(maﬁy*'WOuld'““%it
still prevails—encouraged by the Fairness Doctrine)’ and ‘which T
frankly would hate to see broadcasting return to. o LRIEATE S
‘Mr. Siepmann closes with a remark that we ought to restore to the
airwaves the good manners of communications of a civilized society.
This would seem difficult to take isstie with, except for the fact that it
séems to be holding up broadcasters to something more than ‘ortal
standards of conduct. Tt seems to me Mr. ‘Siepmann’s remark harks
back to some golden era when all argument was genteel and courtly
“but also never really came frankly to grips with the critical issues of
thetimes. -~ " RN AL S
Tf there éver was such an age when all criticism was so refined and
genteel I think we are well rid of it. In this vein, I would like to’close
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by ‘quotinig from an opinion of Justice Brennan in the New Foik

T'imes v. Sullivan case, where he said, _ ]
. Fhis Country has a profound national commitment to the pn,inq;é)ge‘ that debate

on public issues should be uninhibited, Tobust and wide open -and-that it may
well include relevant caustic and sometimes u‘npl’e{asa‘t‘ sharp: attack. 5
Dean Barrow. Is there further discussion on this”.sérigs]qfé)ag)ei's?
Mr. Jarre. I agree almost, entirely with Mr. qubJ,‘ngso%;.; I find Mr.
Siepmann’s position very. strange and almost inexplicable. He seems

to set aside—because of the mechanics involved in getting into the

industry, the fact that there are. problems, technical problems, of
making broadcasting effective-—he seems to set aside the whole area
of broadeasting as a communications device as something highly spe-
cial, highly distinct, a sort of virein in the lists of public communica-
tion, which is to have a very special rules, which rules he is prepared
to provide. That is, no editorials, no religion but if you have religion
then you have to have somethin, else, and so on, a whole series of spe-
cial rules which argue for broa;ti:asting, as a completely distinct medi-

um, apart from all the other mediums of communication,

The position I am going to take tomorrow is not necessarily the
position that the broadcasters take, I am going to take the position that
1t has never been demonstrated that broadcasting is that different,
that distinet, and that autonomous, On the contrary, it is part of the
whole complex of communicating devices, Vit ;
~ The position of broadcasting as a distinct medium has been, if
hot exaggerated; at least-never proven, It has never been proved by the
FCC which always starts out with how distinct it is, and how glorious
it is. The broadcasters think it is that distinct and that it is entirely
different from everything else. And 80, you need very special rules
about what goes on’in order to protect. the public from getting one-
sided positions, \ ~ i 1o ‘

I think there are certain fields where broadcasting is distinictive,
particularly in the field of political candidates and speeches. But 1
think in the field of the right to reply and the fairness doctrine, they
are just part of the whole totality of communications devices,

' What I am going to try to do tomorrow. issimply raise the question
whether these doctrines serve any particular. f{ﬁmbion. They may not
be so bad as made out, they may not be so inhibitin e

- It seemsito me the first question, quite apart from the constitutional
‘question, is whether they really Serve any appropriate function and
whether you need them, and just ‘where we.stand on this complex of
doctrines, of which I identify four; namely, the political doctrine,
the right of reply doctrine, the fairness doctrine, and the local service
doctrine, whether each of these ‘doctrines; serve any ‘particular, spe-

cial need.

-1 have more or less come out with the‘céngldsioﬁ&bhat the pdlitical

candidate doctrine and the local service doctrine have a greater valid-
ity than the other two. ‘ ~ A

‘But my whole quarrel with the kind of argument that Mr. Siep-
mann makes, and with the assumptions on which other arguments

-are based, is that broadcasting is a world all ynto itself, and the peo-

pde who communicate and listen in this world are really isolated from
the rest of the world ; that it is the only thing they ever hear, that is
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the only thing they:listen to, and that you have to have, special rules
to protect these people living in. this isolated world. .
. Dean Barrow. Are there additional ‘comments ?

" Dr. Gorxy. I was interested, Mr. Jaffe, in your comment that you

thought that 'pﬂliticalvbrba;dea.éting" was different, and that it probably
,Was;constitutmnal. Did I understand that correctly ?

 Mr. JAFFE. Yes. I / -

 Dr. Goldin, I wasn’t attempting very much, either here or tomorrow,
to deal with constitutional issues. I think they have been very, Very
‘thoroughly dealt with in many different places. I think they are going
to be dealt with by the Supreme Court s ortly in a very authoritative
way. I don’t mean that keeps us from talking about them. But I would
prefer in the.thinking I have done about the matter to examine the
1Initial premise that you are in a field here that is rather special, where
you need a special set of rules for communicating that you don’t have
in the other fields of comrmunication. . .

" 1 think if you néed a doctrine of this Sort, the greatest need is in the

‘fiéld of political discussion. I-don’t know that you even need a rule
there, because it may be that self-interest would keep the broadcasters
inline. I don’t know." . = S ‘ ' ‘ 2

‘ _Assumih% that you might need it there, whéther that would demon-
strate whether it 1s constitutional or not, I don’t know. I would be pre-

pared to make an argument for' its constitutionality. =~ - '
. In a sense, one might say the Supreme ‘Court has never, I think,
faced very squarely the constitutionality of controls of this sort. They
have, however, as we know in the case coming from Minnesota dealin
with the libel law,:ﬁroc‘eeded as'if section 315 were constitutional an
have gone on to ma ¢ decisions as to what consequernces of 315 were on
the law of defamation. I suppose it never occurred to anyone at the
time to question the constitutionality of 315. - ' :

Dr. Gorpin. In that connection, may I read one sentence from that
decision? b iy "

" WThe thrust of section 315 is to facilitate public debate over radio
and television,” said J ustice Black, and they went on to uphold the
© section. s ' W ) M

Mr. Jarre. I am’ sure they assumed it ‘was constitutional, and I
wouldn’t be at all surprised if they hold all the other things
constitutional. . L : ‘ :

Dr. Goupin. If they held it to be constitutional on raido ‘and tele-
vision, what about the print media ? Ts it constitutional in print media?

Mr. Jarre. My feeling as to section 315 functions is based on the
tremendous importance of the impact of ‘the personality of the candi-
‘date as a distinctive characteristic of the medium, 2 characteristic
which I don’t think is at’all so significant with respect to the personal
attack or the so-called Fairness Doctrine in discussion of ideas.

Dr. GoLpiN. Are you bringing back, then, the unique characteristic
of radio and television? - X i ‘

Mr. Jarre, I think that with respect to political campaigns it is
unique as a medium. Whethet the uniqueness of the medium allows
you to get by the 111)'1‘ti.l'ol-en;is’a of thé first amendment, I don’t know.

Dr. Gororn. I think for: the record also, this might be helpful. There
‘was a question raised by Professor Robinson about congressional intent
in respect to fairness. T think the record ought tobe complete by Having
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. Dean Barrow. Mr, Robinson.
. Mr. Roerwson. Tn my paper I hadn’t really focused on that ar-
ticular amendment, but it does seem t6 me to be anomaly to talk about

pmgz‘Msofa'conﬁrovers'ialpdtﬁré‘,\ S W

- congressional ratification of a doctrine as far reaching as this one is
(and as troublesome apparently to this committee—witness these
hearings) by attempting to grab hold of bits and pieces of amendments

tobea very bad way to make statutory law. e e

I£, however, Congress did ratify the doctrine in this way, T ‘would
urge strongly that it ought to be Treconsidered, notwithstanding that it

has been incorporated;ir}to the Communications Act. o)
~ Dean Barrow. Mrs, Pilpel, o G RRn
- Mrs. Prieer. Mr. Jaffe said he did not think there was such a great
distinction between the print media and the broadcast media, and he
broadcast media, because you can’t regulate the print media.
I would venture to suggest one could make eXactq{ the opposite argu-
ment, namely that the %{ ( . has evolved in the
Fairness Doctrine is the kind of doctrine which may now be urgently
needed in one form or another in connection with the print media, and
cest le, or a right of many-sided ‘Ppresen-
tation would not only not violate the first amendment when involved
11d also not violate the first amendment when -

ind of doctrine which

in broadcasting, but would
inyolved in the print media, i S g
'Notwithstan§ing the various ways the first amendment has been
referred to, it does not prohibit Congress from making laws regulating
freedom of speech and of the press. Tt prohibits Congress from making
laws abridging freedom of g)ee‘chand of the press. I ey i
~ Actually, we have U S. S ;
Substantiate the fact that Congress may indeed make laws in aid of
freedom of the press. T don’t want to take the time of the committee at
thistime to refer to more than one, the As’soo’z‘qted.]’m&g case, where the

upreme Court decisions in many cases to

1 court said “It would be strange indeed, however, if the grave concern
| for freedom of the press” [and this had to do with the press not with
- the broadcast media] “which prompted the fadogtion of the first
] ment should be re: | as a_command tha e Government ig
- without power to protect that freedom. That amendment rests upon the
assumption that the Wldest'pgss1ble~vd1sse;,minatlon,6f infbrma;tipnlfr;om s
diverse and antagonistic sources ig essential to the welfare of the public,
- | thata free press 1s a condition of a free society,” - - Lo
- I would submit that the Federal Communi‘cgvf'bnS"Cbmﬁﬁs,,sip has
| done a great public service in promulgating the Fairness Doctrine
| tnd that this committee might at some point wish to eomider whatrLs

seems to deduce from that that you should not be able to regulate the




76

some such doctrine might 1ot
there is no realistic access to b’

argument about something. I tried train from making any argi-
ments about th “constitutionality. I was 1ot distinguishing between
the press and broadeasting with res ect;td"cohstit@tioﬁal" y. T was
raising the question whether the broadcasting is so apart from al other
organs of communication that some kind ‘of special rules are 1 cessary
in communicating in that medium. T e e
1 would be prepared to make arguments, but 1 wasn’t making any.

I wasn’t saying that there is 1o jstiriction upon ‘which you could
justify a regulation of one and not the regulation of another. "

" Dean Baxrow. We are going to take these ‘questions, but in doing so
may I point out that we were to have started with paper No. 4 at 8:10,

anc ,.We"‘arerunriingkali‘tktlve;béhiiid-[ N _
Mr. Alexander. i S L e e
. Mr, ALEXANDER. It seems to me theére ma, ]be‘an.;mtexfnajl’ incon-

sistency in Whatf]?réfesSqr'Jaﬂ{fe says, if he tries to divorce discussion

of issues from political discussions, or n ef ect divorce fairness from
ual time. It seems to me if you admit the necessity of regulating
olitical broadcasts, it flows from that that you have to be concerne
“about fairness in the voicing of the issues, which politics is all about.
- Mr. JAFFE. T haven’t read my paper yet. I am going to try to
demonstrate that I think: here is a distinction. « v
~ Dean BARROW. 1 trust Wé_w’illk_gét]mdre. comment on this subject
when Professor Jaffe presents hispaper. . . M
“Mr. WASILEWSKL f)‘would: hesitate to get into a discussion between
and among Professor J affe and the other professors at the table, but it
occurred to me the big distinction between Professors ‘Siepmann and
Robinson is that, alt ough ‘they both would " accord constitutional
- principles to proadcasting, Professor ‘Siepmann takes the position that
~ once you apply for 2 Jicense you make a contract with the Governmeit
and, therefore,kwaive.;certain constitutional protections you other-
wise would have. That seems to me the logical sequence he takes in the
religious situation. The Government does not require religion, but if
you put on religion, then the Government could require religion. There-
fore, you do waive constitutional rights. ~ R
~ To pursue Mrs. Pilpel’s logic, T think her logic is unassailable, though
T think it should be applied in reverse, namely, that the constitutional -
%'inciples', she says, that are applied to broadcasting and the Fairness
Doctrine as applied to broadcasting could legally be applied to
newspapers. o e B SR
" T would say if they can be le%alljy applied to broadcasting, they
could probably be. legally applied to newspapers. However, I don’t
think it can legally be agplied to newspapers and, therefore, it should
not be legally applied to roadcasting. S 4
“Mr, StepMANN. In support of Mrs. Pilpel’s view, we might remem-
ber a report from the Luce Commission, respecting the whole issue of
thefreedomofthepyess.v ERE SRV INOICRL & AN
" One sentence takes us to the heart of this whole matter of responsi-
bility and -answerability to the public at large. Tt said, referring to
the press in the broad sense but specifically in terms of the newspapers,
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that ‘without‘the ‘assumption of moral responsibilities: there' are no
Mol Wightte o Do Tl b S
T think that is a pregnant sentenceé which focuses’ on the point: of
difference between some of us in our present discussion. o
- Mr. Wasnewskr, T would: quote Justice Brandeis to the effect that
it is more hecessary to be on our guard to,«:‘«p&‘dtectylibe'vty ‘where the

[T

purposes of Government are beneficient, - T T
Dean Barrow. There were ‘two' matters in Professor Robinson’s
“paper which have not been commented on, and perhaps others should,
1f they -are worthy of taking issue with. He has considerable to say
about the Vagueness of ‘the doctrine; and T think ‘we might recognize
that actually most of the regulations under the Communications Aot
have been under the standard public interest, convenience’ OI' neces-
sity which I think certainly is no lesg vague, and perhaps it shouldn’t
fhrafvtebe‘@n*as’Vagfm;efasfi’bwas,ﬂjf;", Yot an i T SEOTIS TR LA R
~ But somehow 'we ‘have developed g broadcasting industry and a
regulatory policy 'largely ‘around :that istandard. Che ' adequacy ' of
it has beéen tested in a number of decisions, and, of course, has al-
ways been upheld or we would. 0ot be operating under it ‘today,
~Also, he shows considerable concern' about the ‘danger to individual
‘broadcasters in attemptingto apply the Fairness Doctrine. T know of

regard to the application of the Fairness Doctrine, - - : s
“If I am wrong about that, I would like to. be corrected on'it. T would
even wonder if in the cases now ‘before the court involvin‘g.fthe Fair-
ness Doctrine if the broadcasters should lose their case if it would
raise any problem of that kind. = . L L Dk e T g 0 ;;
Mr. Hyde, would you have any comment to make on that, or is it
inappropriate for you tocomment on that? I :
Mr. Hype. I would not comment onany pending case or any. case
in court. Up to the moment, ndlicensewhasigeezh revoked, no renewal
has been refused, no fines have been assessed, on the basis of fairness
- rulings by the Commission. i A e
Dean Barrow. Mr. Chairman, we have a coffee break scheduled at

ahead with the next paéper,- which is the fina] ‘Paper of the day. What
is your pleasure, please? | = - e e o
r. Vax Drrruin ‘F(presiding). ‘The consensus of the committee
seemsto be that coffee’is an anytime thing, and we just might be called
back to the House floor, We have such a great collection ofg talents here
we would like tostay withit. - © o0
 Dean Barrow. Qur next paper is to be submitted by Mr. Reuven
Frank, with the title “Effect of the Fairnegs Doctrine on Broadeast
News Operations,” =+ 0 ¢ i Bl e

it

- DOCTRINE ON BROADCAST NEWS OPERATIONS
 Mr.Frank. Thankyou. = Lol A
My name is Reuven Frank. T am the executive vice president of
the NBC News Division, and am in charge of its day-to-day Operations,
92-602—68—¢

PAPER NO. 4_REUVEN FRANK: THE EFFECT 0F THE FAIRNESS
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The NBC News Division develops, supervises, and presents all -of
NBC’s newsprograms——regularlysche -uled hard news reports and
analysis, special event and political -coverage; news interview pro-
grams, and documentaries. ph R s Gy

" This totals a massive amount of avéﬁed::prégrdmiﬁg;froﬂ"ﬁthﬁ air

many times a day on NBC-owned stations, and on our radio and tele-
vision networks. It represents alimost 25 percent of the NBC Televi-
sion Network’s total schedule and calls for a staff of more than 900
GoPle; e o e '
: II?mySelf have worked in the news business for over 20 years as -
a reporter, writer, editor, producer, and administrator. I started with
a newspaper and since 1950 T have been with NBC News. . =
T have been asked to discuss the theory and ap lication of the Fair-
ness Doctrine from the point of view of a working newsman. It is
one of the limitations of language that anyone questioning the Fairness
Doctrine or how it is administered sounds as though he is against
fairness, No doubt a different impression would be created if we called
it the «Government Interference Doctrine” or the «News Regulation

.

Doctrine,” and perhaps ‘this-discussion ‘would move ‘better if we used

- aterm like “«Doctrine X,” that did not prejudge the matter by its name.

We could then consider whether “Doctrine X” was a good idea to
start with, whether it is being productively followed, and what are
its prospects. It was first enunciated to insure fairness in a public
medium of great reachandinfluence. Hasit? o o

That’s a hard question. TFven before we reach the details we get
hung up on the wisdom or desirability of taking judgment of journal-
istic standards in ‘the treatment of ‘controversial issues away: from
trained journalists, and giving the supervision of such judgment to
4 Federal agency.: Government is a community. Journalism is 2
community. e A j A

~ The community of American journalism—and this may be itsmost
jmportant function—is charged with keeping ‘an eye on ‘government.
There is a logical flaw in having a part of government judging how
it;ierformstmsfunction. : ~ Nl e
~ In my view, increasing Federal enforcement of a Fairness Doctrine
in broadeasting will create more serious problems than leaving these
judgments to_the broadcast news organizations and to the reactions
of the public they seek to serve. A L e T e T e B
1 reach this conclusion on several considerations. = .
 Tirst is the fact that the judgments involved are intricate and com-
plex, calling more for the skills and sensitivities of the professional
journalist than those of the Federal regulator, who must regulate in
terms of rules, definitions, and recedents. . :
This consideration is fortified by the tendency for regulation to

~ gtart out on a broad and generalized basis and then toiget more and

more detailed, rigid and restrictive. This has been true of the admin-
istration of the Fairness Doctrine. 4 S o
Second.is the diversity of the broadcastin, medium, There are far
~ more separate voices in radio and television %imnl \ the newspaper or
wire service fields, nationally and in individual ‘communities. Broad-
casters do not speak with one voice, and the competition and variety
in ideas and presentations in broadcasting are certainly no less than in
any other news medium. . - TR s R e
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Furthermore, ‘every broadeaster ‘must satisfy a diverse audience.
He is wholly dependent, on great-numbers of voluntary choices made,
hour by hour by viewers and listeners, who have g, strong personal
identification with the medium, and who will be alienated by obvious
‘bias and ‘distortion. Few Americans would admit they themselves need
~the protection of a Feder 1 agency calling the shots ‘on journalistic

- and can contribute to an irreversible trend, | : ok
~ Iam not a lawyer and cannot speak as an expert on the legal de-
“velopment of the Fairness Doctrine, I understand that the doctrine
started as a statement of general principle applicable primarily to
broadcast editorials. N ow, only a few years later, it is already at
~the point of a set of detailed and  restrictive rules of ‘uncertain
interpretation. i o LR , :

mission reversed its earlier decision holding that broadcasters might
Tot editorialize. In reversing this ruling, the Commission ‘declared
that if a station presented views on one side of g controversial public
Issue, it should make time available for the opposing side, emphasizing
that the particulars were for decision by the broadcaster, exercising
“his best judgment and good sense,” (il

By 1964—that is 15 years later—the Commission had applied this
doctrine to a variety of presentations, not confined o broa.gcaSt edi-
~torials, but the standard 1t outlined was still a broad and general one,
+ stated in these terms: 4 S G st
 The licensee, in applying the Fairnegs Doctrine, is called upon to ‘make rea-
sonable julgments in' good faith on the facts of each situation * * - * “In passing

1. on any -complaint in this area, the Commigsion’s role is not to substitute its

Judgment for that of the licensee * * * but rather to determine whether the
licensee can be said to have acted réasonably and in good faith. .

Only 8 years later, this general statement offpxjinciplé v‘héd %émi ex-

‘panded to an ever-growing. code of practice, specifying procedures to
‘govern various aspects. of the Fairness Doctrine. To illustrate how

one of several byproducts of the Fairness Doctrine, it

few months ago, a radio station broadcast a brief announcement
containing a quotation from J . Edgar Hoover and 3 statement
referring to the DuBois Clubs of America as a “new Marxist youth
organization—founded at a special meeting in California, dominated
and controlled by American ‘Communists.” When challenged to give

mention a recent application of ‘the so-called personal attack: rule,

- congressional committees confirming the accuracy of the statement. -
- The Commission overruled. the objection, dec,la,ri-ngthat, the truth
of a “personal attack” was not a defense to the obligation to provide
time to answer. '
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- To reach this ruling, the (Commission had to find that the.comment
~ awas in fact a “persona attack,” which it had previously defined as “an
“attack—upon the honesty, character, integrityy or like personal quali-
ties of an identified person or .group.” It had to disregard the truth
‘of the statement, It had to find That the licensee was acting unreason-
-ably and in bad faith when'the station judged that the statement did
not involve a genuinely oontroversial issue of public impertance.”
And if there was really a controversial issue, it had to disregard the
-possibility that the station may have previously: presented . the -op-
posing sides of that issue. e
~ Having done all this, the Commission required the station to present
‘a broadcast by the DuBois Clubs. ; g

T do not mention these factors to dwell on the merits of & particular
regulatory decision. But I offer it as a striking and current example
of how deeply Federal intervention into news programing can go, once
it starts down the road of regulation, no matter how benevolent its
purpose seems. . . Lo den s , s

- If we consider how this ruling embraced a deries of involved inter-
- pretations—on any one of which reasonable men could ‘certainly
differ—we can recognize the increasing strain the Fairness Doctrine
can place on a Vigorous news operation. i :
. And if we multiply this instance by the hundreds of occasions in
which ia: direct or implied criticism of a person or organization can
-develop,in-an interview program or aninvestigative report or a docu-
‘mentary, we can see:the enormous difficulties which could arise from
a strict application of the “personal attack” rules. s

1t seems to me that this kind of re ulatory constraint must inevit-
ably have:a progressive flattening ef%eet on mews presentation, par-
“ticularly in their most vital and sensitive and socially useful areas—
the treatment of controversy. S

The worst thing that can happen in news is for some editor, some
producer, or some reporter to shy away from any subject because it
jsn’t worth the trouble. Not the trot ble his pr’ofessionalaetivity will
put him to, but the trouble which might result. . i D

Such trouble could range in magnitude from a flood of angry letters
which need answering to appearing in' court. to respond to a nuisance
suit. There are enough inhibiting factors now without adding to the
list the ‘spector of detailed day4t0~day‘~second*guessing“iby"the FCC.

‘Such prospects cause gelf-censorship, and if the situation gets bad
enough it can restrict broadcast journalism to a mixture of the dull
and the frivolous. ’ HEAL i R

In fairness, I do not have a catalog of horrible examples showing
how the Fairness Doctrine has prevented NBC News from exercising
its responsibilities. : '

Tor one thing, many of the Commission’s earlier rulings on fair-
ness related to broadeast editorials; ‘and we do not editorilize, believ-
ing that we can do-a more enlightening job through news reporting,
analysis, and interpretation than through brief statements of advo-
cacy. Furthermore, until recently, the Fairness Doctrine was also a
statoment of general principle with latitude to the broadcaster in its
-application, rather than a detailed code of behavior.
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- I'should add that under this general principle, complaints havebeen
field against NBC N, ews, but in no case thas ‘the Commission found.
that we violated the principle.” . o ; ol

On this basis you may feel that ‘werare protesting before we have
been hurt. I'believe, however, that we have a cause for concern. Tele-
vision journalism is only about 20 years old, and is still changing its:
techniques and revising its forms. : BLTRL Lot T Ty

NBC News is seeking: more and more to go beyond the television
pieture of an event to explain its’ backgroun;dand"im-plications; We:
are readying an ambitious new roject—a 2-hour prime-time news:
brogram: to be'called “First Tues ay”—which will aim at bringing a
greater awareness of issues and events to the audience, - :

- So,-we are concerned that just as television news programing seeks
more and more to come to grips with vital issues, the Fairness Doctrine
will' continue its Tecent trend toward greater and greater restriction
and regimentation. it e R P e gl

“Our concern is, therefore, more ‘with the future than the past. If
there is to'be a Fairness Doctrine at all® we believe that it should not
£0 beyond the broad and flexible standards set forth in the FCC’s 1964
statement. , FRRTTE , ! z

This statement, as T said earlier, left the initiative to the broadcaster
“to make reasonable judgments in good faith on the facts of each
situation.” It declared that “the ‘Commission’s role is not to substitute
its judgment for that of the licensee—but rather to determine whether
the licensee can be said to have acted reasonably and in good faith,” _

But that is quite a different standard from the one now:. being fol-
lowed by the %ommission., ; e ; ek iy '

suggest we would all agree that it would, be unthinkable to im-
pose anything like a Fairness Doctrine on newspapers or magazines,
or would have agreed to that up to about a half hour ago. .,

-We would consider it unconstitutional for a Federal agency to ap-
alyze newspaper. interviews, reports, and editorials; and, on complaint, .
to require the publication of additional material to treat further aspects
of controversial issues, . L Ry, i

It is usually argued that broadcasting is different because it is li-.
censed, but, this is arguing in a circle. A, Federal license to use fre-
quencies:in the public interest. does mot suspend the freedom of the
press of which broadeasting is a part. CE T TN T I A

It is also argued thap.broadcasting facilities are so scarce .and new-
entry into the field is so limited, that special limitations on i)roq,drcast_ :
expression are justified, while the diversity of newspapers makes such
limitation: unpecessary in that field. But any basis for that argument,.
disappeared long ago. i HohEtn : :

\Wtilen' the Constitution and the first amendment were adopted; there

vere very severe technological limits on the production of newspapers.
in this country. It has bee estimated that at the end. of the Revolu-
tionary War, there were on y 48 newspapers in all the States,.

38'NBC' opposes’ in principle the concept that s Federal agency should establish and
enforce rules directly applicable to the ‘content of news and discussion progranis. It iy
pagt‘lcip&tinﬁ in:two cages new: in.the courts: seeking! to having the faifness doctrine’ de-
clared invalia dment, i

% Chenery, “Freedom of the Press)” p: 142 (1955), - . . ; A T
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Yet despite this scarcity, an absolute constitutional prohibition was
adopted against abridging the freedom of the press. = . .

In the early stages of broadcasting, facilities were indeed limited.
Sinee that time, however, the number of stations has multiplied enor-
mously. By 1965, there were over 5,000 radio stations and ‘more than
500 television stations, while the number of daily newspapers had de-
clined to 1,751.*° o : :

. Moreover, within any given locality, there are generally fewer daily
newspapers than broadcasting stations, So far as new entry: is con-
cerned, economic realities greatly restrict new entries into the news-
paper business, and newspaper terminations and mergers have pro-
gressively shrunk the ‘total.: S Lre

> Some of the statistics on these points are assembled in an appendix
to my statement and I will not detail them here. They show a large
and increasing number of competing “voices” in. broadcasting, and
a smaller and declining number in the newspaper field. .

" Tf an argument can be made from these trends, it is notithat scarcity
of facilities justifies singling out broadeast news for regulation.

. Rather it suggests the importance of free expression in broadeasting-
as an offset to the decline in the diversity of print journalism. The:
Supreme Court has said: T : z

A free press stands ‘as one of the great interpreters between the Government
and the people: To allow!it to be fettered is to fetter ourselves:® :

" T cannot' accept that this applies less to news as broadcast than to-
news as printed. ' g
“‘Nor is there any reason to assume that Federal regulation is needed.
to prevent broadcasters from misleading the public through bias and
distortion in dealing with controversial issues. ; :

That danger is precludéed by the very diversity of outlets and the-
intense competition in the field. It is precluded even more by the con--
trol a vocal, responsive, and reacting audience exerts on broadcast
eX%ression, especially ‘when it deals with controversial issues.

y definition, a controversial issue involves strongly opposing' pub-
lic views, and these opposing views are reflected in each station’s:
audience. ‘ : i ‘ ,

Viewers and listeners who have strong convictions on one side of a.
controversial issue will resent a biased treatment favoring the other:
side. If a broadcaster keeps up such biased treatment, the resentment
will mount, and the offended viewers or listeners will turn away to:
another station. - ‘ |

This is only one example of the interaction between broadcasting:
and its audience—which goes on all the time—and which is a more

effective, more democratic, and less hazardous influence on responsi-
bility in dealing with controversial issues than the processes of Fed-
~ eral regulation which are necessarily so clumsy.

‘Before closing, I should like to spend a few moments on section 315.
This section; designed to provide ‘equality between the candidates,
actually works to prevent broadeasters from providing the public

('8:(0tE.S&ﬂlatlre;a.u of the Census, Statistical Abstract of the United ‘States, 1966 ; pp. 519, 523
i e on) . . : Ais i
a1 Grosjean v, American Press (o., 297 U.S. 288, ati250 (19386).
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with maximum information on election campaigns, as was pointed out
so well this morning.

~ The so-called Lar aly amendments did give us some welcome free-
dom. But section 315 continues to prevent us from giving the broad
coverage which was. possible in 1960 when Congress suspended the
qual time requirement for Presidential and vice-presidential can-
_Everyone remembers the debates between Senator John F. Kennedy

~ and Vice President N ixon, but many other-informative programs were

also given life by the suspension, F :
ne good example was the NBC News special series, “The Cam-
baign and the Candidates,” a weekly 1-hour program in evening time,
which presented the principal presidential and vice-presidential can-

In 1964, when the “equal time ” rule was reinstated, “The C’amIpaign
and the Candidates” lost a good deal of its value because it could not
became less of a, service to the public. ' e
. Thereisa public need for such Pprograms in addition to the coverage
of the campaign on news and news interview programs, Broadcasters
should also be permitted to cover along with all other news media,
the legitimate news conferences of the candidates, . :

But the FCC has ruled that. such coverage requires equal time to
be given to all that candidate’s opponents, = - ek SRk

C favors repeal, or suspension for the 1968 campaign, of section

315, or, at the very least, the enlargement of the Present exemptions
to include all debates, bona fide news conferences, and all bona: fide
news documentary programs. ‘

(The attached appendix follows:)
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APPENDIX, .

£

L BOMMERC:IAL‘BROADQAS;T‘.STATIONS ON(THE AIR,:AND DALY AND SUNDAY Nﬁi‘vgs?‘AgERsz, IN, THE UNITED

STATES, BY STATES, AS_OF 1965,

i b v BE S Cor’nh\emi‘al‘broaﬂcﬁst ‘Daily-and Sunday
State , i _ Total : stations.on the air: . newspapers.,

M M TV Daily: Sunday,

. 5,681 3,90 L1 2 R

2 12z 2l o013 2
S R WS SN

am
PN ST

HONL,

Maine. ..

Maryland

‘Massachusett
Michigan...-
m‘;nnesota._.
Mississippi- -
Misseu‘rr.;.,.

Qregon....
Pennsylvania 12
Rhode Island_ - 2
South Carolina... 7
‘South Dakota. .- 4
11
81
4
1
12
11
9
7
2

Note: Compiled from tables in U.S. Bureau of the Census, Statistical Abstract of the United States; 1966, pp. 519, 523

87th edition).
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<, 1l..BROADCASTING STATIONS AND ‘DAILY NEWSPAPERS IN. THE 5 LARGEST METROPOLITAN AREAS |N
THE UNITED S,TA(I_'E,SIl g R B '
1960 Daily Broad- = <., . {
popula- news- casting. AM FM TV
tion papers  stations i ’
New York___._...i . ‘ Siiiiiailil 10,690,682 .21 79 .35 3 ° g
Chicago.. -~ .7~ -~ 6,220,913 13, 79 32 39 " g
Los Angeles- =4, '6,038,771 21 76°: 32:::35 . g
Philadelphia.... . _. : --». 4,342,897 17 52 23 .2 .7
Detroit.--.-._...--_---__-...-.--.---.-.-.-.-.-.---.-.’-... 3,762,360 5 41 12 23 ‘6

LIn each instarice the area referred to is the appropriate standard ‘metropolitan statistical: area SSMSA as defined b
the Bureau of the Census, The figures are sompiled from U.S, Bureau of the Censys, County. an City Yearbook, 1967
table 3; Editor and Publisher Yearbook, 1966; Broadcasting Yearbook, 1966; and Television Fact Book, 1966, A

Mr. VaN Drrrrix. The committee will have to recess for a few min-
utes at this time to answer a call to the floor, S

(A brief recess was taken.) .

Mr. Apams ( presiding). The subcommittee will be in order., I under-
stand that Mrs. Pilpel does have some other things to do. So in order to
accommodate her, and with the ermission of the rest of the panel, I

hought we might proced and t en as the other members arrive, we
will take their questions, . :

Dean Barrow. I understand Mrs. Pilpel wishes to give an oral com-
ment on Mr. Frank’s papeér, which was her assio ment and then, to
offer for the record a longer prepared statement, if permissible,

Mr. Apams. Mrs, Pilpel, you want to just have your prepared state-

‘ment entered into the record? Dt A .
rs. PrLper. Yes.: ‘ ‘

Mr. Apams. If you wish to do that, we will have your comment and
without objection the statement will be entered into the record imme-
diately following your remarks at this point,

COMMENT ON PAPER NO. 4, BY HARRIET F. PILPEL

- Mrs. Preppr. Thank you, Mr. Chairman. vy :
The reason for. this oral p‘resenbation‘is that: T did not receive M.

'Was not really an answer to what he said. I will now orally direct my
attention to the points he made, e A ? ‘

Ever since tﬁ)e- American Civil Liberties Union was' founded in
1920, it has been committed to the defense, Support, and expansion of
the first amendment’s guarantee of free speech, ;

‘Because this guarantee is‘made meaningful only when citizens enjoy
access to the full range of information and opinion, the ACLU is vitally
concerned with the realization of diversity of expression, and believes
that the Fairness Doetrine serves thatend. -

I was ‘pleased to note that Mr. Frank has not actually experienced
any of the dire consequences which he fears might flow from the Fajr-
ness Doctrine but he thinks nonetheless that we had better be very
super careftl to avoid any of them coming into existence,

He points out that 25 percent of NBC’s time is Spent on news reports,
analyses, special events, political‘coverage, news interview pro TAms,
and décumerntaries, which does seem to me an énormous amount, and
he acknowledges nothing has happened to cause serious concern on his
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part, since, as he said, the Fairness Doctrine has in no way impeded or
interfered with the NBC operation. . ; :
~ He does, however, refer to the Fairness Doctrine as possibly being
more accurately described as the gov rnment interference doctrine or
the news regulatory doctrine, or doctrine X. : : i

T think that these descriptions of the Fairness Doctrine misconceive
the nature of the doctrine entirely. It is certainly not news regulatory.
Tt says nothing whatever about what the broadeasters shall treat of In
their broadcasts. 3 %
 As to Government interference, certainly Government interference,
if we want to call it that, in the direetion of insuring dlversfty»of"pres-.
entation and balance of points of view, is not interference.

" The failure of the Government, to do. anything to prevent broad-
casters from presenting only 2 single point of view would, T think, be
far more of an infringement on fresdom of expression than the'Govern-
ment’s acting as it-does through the Fairness Doctrine as a means of
insuring that a diverse number of points of view will be represented.

Mr. Frank goes on to says what I think is a rather hopeful man-
ner, that the community of American journalism is charged with keep-
ing its eye on the Government. I had not realized that. - o

“He then deduces that there is a logical flaw in having a part of the
Government judging how the professional journalistic community per-
forms its function. However, the FCC does not judge whether the
broadéasters are satisfactorily keeping an eye on Government, nor has
it asked them to do so. ‘ ¢ Yl

The FCC’s job is to Jetermine whether broadcasters are fairly deal-
ing with pub%ic issues; and whether private individuals are given a

right to defend themselves. ¥ ; e o Fytro
" “Qurely the people of this country are entitled to that much protectiOn
with reference to the functioning of public franchises, which in the
final analysis belong tothem. - sl LR g ,

There is an article in the Harvard Review of some years ago, which
I am sure many of you will be interested in reviewing again, called
Regulation of Program Content by the FCC, which makes clear that
we really need checks and balances in the broadcasting arena, that the
only safeguard against the big government which the broadecasters so
fear is, of course, big business, and vice versa, that the only real pro-
tection against the broadcasters must be the Government. o

T submit it is better to have two big daddies than one, and that the
kind of equilibrium which can be arrived at by the Government
watching the broadcasters and the broadecasters watching the Govern-
ment i probably the best: we can hope' forin:the ‘forum of - free
_ expression. - et ; ,

However, Mr. Frank says. that we should leave all judgments to the
broadeast news organizations and to- the reactions of the public which
they seek to serve. bt sk ; , |

T can’t help but ask why. Why should federally licensed corporations
not be subject to even & minimum regulation such as the Fairness
Doctrine? ‘ % iR vl T -

The argument that Mr. Frank makes proceeds on a basic misconcep-
tion, it seems to' me, namely’ that ‘the first amendment exist - for the
freedom of the broadcasters, and that nobody else’s free speech or free
press is involved.
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It hardly seems necessary to state that recent decisions of the
‘Supreme Court and other courts have -established that freedom of
‘expression is also the right of the public and of the audience, and not
primarily, certainly not solely, the right of the broadcasters. 5
I doubt that Mr. Frank would oppose the recent antitrust proceed-
ings in the newspaper field which are designed to prevent further
concentration of ownership or control with respect to the relatively
few remaining newspapers. Diversity is the watchword there and
‘there is no danger to freedom of the press. Bt f

Diversity is also the watechword of the Fairness Doctrine. Mr. Frank
‘states a number of reasons for opposing the Fairness Doctrine. First
the says that we need the intricate skills'of the professional Jjournalist
~rather than the Federal regulators. g e S D :

No one disputes this, The'point is that if the broadeasters fail to do
their job in the direction of tra),(i)rnéssand diversity, surely the audience,
the people of the United States, are entitled to some mechanism to
insure that their freedom of expression can be respected and that'they

- can get a balanced presentation.

- But, says Mr. Frank, there is diversity in the broadcasting field, no
less, anyway, than in any other news media, and audiencesvwilff be
alienated, he says, by obvious bias and distortion. . ¢ sl g

In many communities, particularly as to television, ‘the audience
‘does not have much choice. There is a scarcity of channels: Moreover,
a8 with problems of democracy, generally, the test should not only

~be whether a majority is served. The genlusﬂjofuour"Oonstitutik)n';‘is =
- 1ts protection of minorit rights and viewpoints;, and the Fairness

Doctrine may be essential in this regard because the directional attitude
and reaction of audiences is likely to reflect majority views, but not
necessarily minority views, ROl e i : ? ,
. Mr. Frank, however, fears “the increasing Government penetration 0
into the operation and content of the news media.”
Surely, this is absurd. Just to read Mr. Frank’s own formulation of
the doctrine makes clear that it involves. no GGovernment penetration, ,
but simply, as he puts it, that if a station presents'viewson oneside of a
controversial issue, it should make time available for the opposing -
~side, or sides. S e S ST BT
That does not sound like Government’s penetration or Government
Imposing ‘its point of view. Even the example Mr. Frank gives ‘in
regard to the DuBois Clubs proves the opposite of his point.
- He refers to the “accuracy of the statements made about the DuBois
Club” as being “confirmed”” by the Attorney General, the FBI and two

| congressional committees;

But surely Mr. Frank knows that such sources do not and cannot
“confirm the truth of the statement.” In this' country ‘everyone, even
~ the DuBois Club, is innocent until found guilty by :
~ prosecuting agency like the FBI or a, legislative committee, and surely

the DuBois C%ub s{xould be given a right of reply, which is apparently
all that they were asking for in the situation he referred to. .

court, not by a

. Mr. Frank then states that if the Fairness Doctrine goes on, thére

is a danger that it can restrict broadeast journalism to a mixture of

- the dull and the frivolous. e R gD

-~ I assume he does not think that is a good description of the present
content of television. However, I find the statement rather shocking, -
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- Broadcasters are licensees. They are franchised to operate public air
waves which are loaned to them in the public interest, ‘convenience and
necessity. The Federal Communications: Act, which gives the broad-
casters. their-licenses, so provides, and if what‘»;the;y*:«broa;dcwst be-
omes only a “mixture of the dull and the frivolous,’ they are surely
not-entitled to any special consideration to have their licenses renewed.
_Perhaps:other broadcasters would be able to find something: other
‘than the “dull and frivolous.” So long as the number ofravailable fre-
quencies is limited, surely it ig the duty of the Commission to impose
‘at least such minimal Swg;ghards ‘on freedom of speech over the years -
as the Fairness Doctrine represents. « .~ o T S o
I suggest that we would all agree, Mr. Frank says, that it would be
unthinkable to impose anything like a Fairness . octrine on newspa-
pers or magazines. He has ‘acknowledged that he no:longer thinks it is
unthinkable, at least by other people, since I suggested to the commit-
tee before that a Fairness Doctrine in' certain situations in the press
might be an excellent idea. L il Sl R
'§o T will not repeat that. And finally, Mr. Frank says that when the
Constitution and first amendment were adopted, there were only 43
newspapersin all the States. .~ B at
1 hardly need remind Mr. Frank that at the time of the adoption
of thie amendment, the number of States was 18, and the total popula-
tion, most of it illiterate, a fewmillion: . - S RN
And although Mr. Frank says that there is a large and increasing
Aumber of competing voices:in broadcasting he does not mention the
fact that increasingly newspapers and broadeasters are coming to-
‘gether in one ownership, a threat to diversity with which we, I presume,
~are not here concerned today, but a threat nevertheless. =~ .
Moreover by and large, newspapers have move editorial content than
television stations anyway. It may well be that a Fairness Doctrine
should apply to print media, as I said; but just addressing myself to
broadcasting and to Mr. Frank’s ‘conclusion that we should rely on the
interaction between broadeasting and itsaudience rather than on Fed-
eral regulation, I would submit to the committee that every case in
“which theFairness Doctrine was held violated reveals the necessity for
its existence. ; ot :
Tf Mr. Frank were right, that audience reaction would do. the neces-
sary, even to the protection of minority and unpopular views, then
at worst, the Fairness Doctrine would be surplusage. .
On the other hand if as seems to be the case violations take place
then Mr. Frank should not object to the Fairness Doctrine as an avail-
~ able corrective. While we do not agree that FCC regulation under the
Fairness Dootrine is clumsy (the way-he describes it) we do have a
suggestion which isset forth in the written statement which I am filing,
which might make for a simpler and more effective way of eénforcing
.the Fairness Doctrine. =~~~ .~ = e
Because of the lateness of the hour, I will not go into our suggestion
except to say that what it is, is that we might adapt the system em-
‘ployed in hearing complaints of election frauds to hearing complaints
of violations of the fairness doctrine. =~~~ = :

In other words, you might have local citizens’ committees of three

‘members throughout the United States in each community and five
member citizens’ regional advisory 'committees: covering the same
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geographical areas, as for example, the courts of dppeal; which would
Investigate and pass upon fairness comy laints, ©o o CE
The final decision would b made by the Commission, but this pro-
‘Posal would have the advantage, it seems to us, of stimulating local
Interest, of giving people in the community the possibility of register-
ing their own views, and making it possible for the FOC not to become
unduly involved in'the day to day operation of stations in terms of
finding out whether a, Fairness Doctrine complaint is justified or not.
As you said, Mr. Chairman, the rest of what I have to say as to why
the Civil Liberties Union feels that the Fairness Doctrine is a vital

cog if we are to preserve free speech on the air is set' forth in my pre-

pared statement. Thank you very much., . .
(The statement referred to follows e

STATEMENT oF MRS. HARRIET PILPEL, CHAIRMAN oF COMMITTEE OoN
. COMMUNICATION MEDIA, AMERICAN ‘Crvin Liperries UNIoN:

Ever since the American Civil Liberties Union was founded in 1920, it has been
committeed to the defense, support and expansion of the First Amendment’s
guarantee of free speech, Because this guarantee is.made meaningful only when

- citizenry enjoys access to the full range of information and opinion. so essential
to the democratic process, the ACLU: is vitally concerned with the realization of
diversity of expression. . : SRR : v :

Inherent in the Union’s concern with diversity is its conviction that contro-
versy on public issues must be presented with the greatest possible diversity of
viewpoint especially where decisions will be made -that directly :and  intensely
affect people’s lives. All,sides of the. issues should be represented sorthat in taking
Positions the public is. aware of whatever, \choieg,s:olj.altepnatifneS~ are.involved.,,

One significant route tobroadcasting diversity, which the ‘Union has endorsed
repeatedly is the:fairness doctrine, which we believe has the potentiality to
expand the scope.of controversy on the air, thus expanding the marketplace
of ideas:to which the; public is. exposed.. Our-interpretation. of ‘the doctrine. is
that if broadcasters are to operate their publicly-granted licenses. in. the- “public
interest, convenience and necessity” they must DPresent various sides of impor-
‘tant publie issues. The doctrine, expresses the broadcaster’s responsibility as a
public licensee to acquaint his muda}ence‘with,a,variety of .points. of view, and
when individuals and organizations .are under specific attack to grant them a
right.to be heard. . .;: .. ... .., N LR jor sl e

The fairness doctrine reflects three distinet sources: the Firsti Amendment,
which has meaning only if:all Kkinds. of ideas.can, freely. cvi{nqula‘te;,,ther;Americgpe :
tradition of fair-play, which calls upon us all to be receptive to all sides of the
stery ;: and the public nature. of the airwaves, which obligates the licensee to

perform in the best interests of listeners and viewers, .= ... . . Ea el E

The ACLU’s vigorous support for the fairness doctrine is in mo way. incon-

sistent with its constant: awareness: of: the danger: of ‘censorship which may in-
here in government. regulation including the irness: doctring, ‘which touches
so closely on programming, Moregver, while aimed at encouraging, controversy..
on the air, the, doctrine must be carefully applied Jest the licensee avoid .contro-
versy in. programming rather, ‘thap-:ri,sk,iuml?ement» with a government -agency
over. interpretation of, what s controversy, For, /example, an interviewer might
avoid .asking his.guest, certain Drovocative questions for fear that. the responses.
‘Wwould be interpreted by the FCG as.an attack on.an absent individual, to; whom:
. the station would then have to give,;wxelyuf;imes:%ﬂoweyer,eonvbalaueeg the Union
believes that the fairness doctrine is 4 stimulator and not-an inhibiter of, diversity..
Eaeh FCC step toward actually. increasing diversity—without interfering. with
program, content—deserves, the backing of .civil. libertarians -eager to: have in-
formed discussion: from: diverse sourcesyas.a background against which: publie
issues are considered and resolved by the American people.; .. G

The :FCC. standards .comprising, the, fairness doctrine:are: threefolds, - . .

1. Where a licensee permits. the userof his-faeilities for a personal attack upon,
an individual or organization, the licensee is required to give the.person:or group.
attacked time from an adequate response, This, Dolicy,. set, forth .in; 1964, was
further clarified by the Gommission inthe summer of 1967 censeesiare-required:

Feanpey 1
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to send a tape, transeript or summary of the attack to the ‘attacked pérson or
group within a reasonable time and in no event later than one week after the
attack., Exempted from this requirement are “bona. fide newscasts” and “on-the-
spot coverage of a bona fide news event.,” = )
9. Where a licensee permits the use of his facilities for-any person other than
a candidate for political office to take a:partisan position on the issues involved
in an election or to attack one candidate, the licensee must accord the candidate
concerned a “comparable”’ opportunity to answer. . A
3. Where a licensee permits the use of his facilities for the presentation of
views regarding issues of current importance, there must be similar opportunity
for the expression of contrasting views accorded 0 ‘other responsible groups
within the community. - .o ot Lot : G :
‘We shall consider each of these separately. : . y e i :
1. The personal attack principle.—This issue is complicated by the dual needs of
- the attacked parties:and of thelicensee. Any standard of fairness and equity must
recognize that an individual being attacked on'the public airwaves: should be
given an opportunity to vindicate himself, especially a private individual who
does not have-the:resources or:recourses to respond to- the attack in any other
way—unlike ‘public figures whose views stations may frequently solicit but who
also have other arenas in which to reput attacks. Not only is the publiec nature
of 'the ‘media" involved biit ‘also the {nhererit: nature of radio and television as
‘electronic media is that they may leave no record behind in the absence ‘of tape.
tignseript ‘or sumimary ' for an attacked ‘person who ‘would be unable “to reply
because he wouldn’t know what to replytoi o0 - v i R D
On' the other hand, any reguirement: obliging - the licensee "to-seek out the
‘attacked party and send him a tape, a transeript or summary: does impose aw
administrative burden on: the licensee. Thig burden ‘has'béen ‘gaid to ‘threaten
diversity by discoufaging ‘the programing of material which might set off the
personal attack mechanism. It is feared that the number of complaints registered
might be very large and that the licensee would have to locate all of the attacked'

persons, no matter where or how many they might be. The actual scheduling of '
rebuttals, particularly if they are numerous, might be extremely difficult since: -

fime is limited ‘on the air. Program shifting might be involved: To carry out these:
tasks a station ‘would need proper: personnel, possibly “having to hire special
people. If the station operated on a tight budget, this' might prove a financial
‘strain that could force the station ‘to relinquish its license or cut down on'its:
public service programs and staff. : : G S
" In order to meet the needs of both the'licensee and the attacked party, and in-
order to*achieve broadeasting ) diversity, the Union’s’ position is’ that “stdtions
_should be required to give time to reply to ‘attacks if it is requested, but should’
not be required to seek out each attacked party and send him a tape, transeript
or summary. In other words, i order to make the principle workable; we ‘shouldl
place the burden .of asking for the right to reply on the attacked party. gL
2. “Bona fide newscasts and on the spot news coverage.”—Often both'the 1i-
censee and the attacked party are seeking the same endi—~diversity—but recon-

ciliation of their interests may be difficult. This is especially so with, reference to:
the special exemption which excludeés bona fide newscasts and on-the-spot news.
coverage from the personal attack principle, Probably; the reason for the exemp--
tion is a fear that the obligation to seek out, etc. a person ‘attacked might inhibit
‘mews reporting. Query whether if an individual is attacked on a ‘news program,
the haim ‘done to him is in anyway different or less damaging than it would be- .
~ if he had been attacked on a non-news program? It could be argued that news-
" casts are'of a different ‘breed. that ‘their substance is primarily spontaneous re-
actions to the news of'the day and therefore special care must be taken §0-as not:
to spoil their specidlized function: Brit it ig précisely because newscast’ coverage
_deals-with public events; often involving political controversy where attacks are:
so-frequent, that fairness dietates that people who have been attacked should
have a right of reply if they request it. Moreover, because political controversy:
is an aréa in whichthe public needs as mueh enlightenment as possible, the pub-
lic interest as well ag the other'side’s interest is served by ‘giving the other side
an opportunity to be heard. - g e T N
Therefore, the Union favors the same-approach in the case“of newscasts and
on-the-spot news coverage as it uses toward all other attack situations. We most
.emphatjcanllymsumqft the right to reply here, but'we are opposed to ‘a requirement
?ﬁat t;tht'ét sktatlignt ifal;ﬁg@r i-;ia’t‘ig?e in informing the individuals and groups of’
o attack, If the attacked ‘party’ requests a reply opportunity,w  think the:
station should honor the request. o prome % ’e il the
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" -8/ 8pokesmen for political candidates who make attacks and. the right of the
 offendéd candidate to. rebuti—It seems clear that: if a partisan position iy ex-
pressed in a political. campaign, fairness dictates that the other -side: be heard,
This is! particularly: important since the: electorate needs all: the, information
possible in order ‘to use the vote most intelligently. The fact that little complaint
has been heard.on this ‘part: of the fairness doctrine indicates the merit and
- need for this section. B A e e e Bdiptip s ey

4. A similar opportunity for presentation of contrasting. views.- The .Union
regards this-part of: the fairness doctrine, known as. the “affirmative. obligation”

- section, as:a vital measure for the encouragement of diversity on the air. The
current debate over: the doctrine has; not foeussed .on this -area,.perhaps again
because its value is self-evident, If fairness-has any meaning it is that one-sided

ent views. This:section does not deal with the perplexities 2 .attack-
rebuttal principle. It means simply that if a station decides, on its own, to air a
controversial ‘social issue, the citizens living, in.the area reached; by the :station

are entitled to hear different approaches to the same issue. An informed citizenry -
is a prerequisite to meaningful exercise of the right of free speech,-and to have i
-an informed citizenry, not Jjust a single position on a current issue but: a.variety
of positions should be aired.: Only then can the members, of the andience draw
their own conclusions. - R SHEAT T e, e Ol

- At the present time, this section of the fairness doctrine is the one most subject

to ambiguities of interpretation. It is felf by some that the “affirmative obliga-
tion” provision is an intrusion by the FCG into the area of program content,
Others feel that a simple requirement to make opportunities. available in-no way
tells broadcasters how. they must fulfill- the . obligation Vvis-a-vis. content, The '
. ACLU shares thislatter point of yiew. . .. . . e e
~ . .The Union has called on the FCC to clarify the meaning of ‘the “affirmative.
obligation” section because we.regard vigorous action ‘by'tm;Q(gmmiSSiosnh@,‘s the
| Sime qua non for the success of the fairness doctrine, In.a letter to.the FCC on
-~ November 10, 1966 asking that the original grant of a.renewal licen e for station
KTYM (Inglewood, California ) be reviewed, we said: L Ay At
" However, we feel that the Commission’s decision in granting the renewal ap-

plication did not take into account the full. thrust and scope of the Fairness
Doctrine, which provides both that attacks. on individuals and groups will be
answered and that the licensee has an affirmative obligation to air contrasting
viewpoints- when he allows his facilities to.be used for. the. presentation “of .a
controversial .issue. : L ‘ SR SiE T
Court decisions. upholding the Commission’s regulatory. authority.as well as
I ulings by..the Commission, make . it clear that the;Fa,imesﬂs;Doctzginenwas
promulgated to insure that a ‘station licensee supply the. listening public with-a
balance of viewpoints relating to.controversial issues. The undisputed facts in the
instant case make clear that Station KTYM broadcast programs which were anti- - .~
* Sematic :and. otherwise -offensive ‘o certain minority groups, ‘Nowhere is there
‘any evidence that this Station licensee has fulfilled “its. obligations under the
Fairness Doctrine, in seeking out and ~broadc‘astingﬁoth_, lewpoints on this
subject, . .o et e R Sl A ;
Surely the Fairness Doctrine is, and-always has been, broader.in its seope
and ‘application than the ‘application by the -Commission .in . the instant case
“would indicate. It does require and ‘should require imore;than-(a) the trans-
mission of a transeript of an intended broadcast o a named person attacked in -
that broadcast and an offer of time for that person to reply, and () an offer of
_time to.a group whose views may be opposed to. those broadcast. Rather, in a
case: such ‘as this, where the attacks. ‘were. flagrant and. Qontinuin‘g,,im;,our,
opinion, the Fairness Doctrine requires that the. station ‘licensee- more. than -
merely offering time, must take affirmative steps to.carry opposing viewpoints, in
order that the public may be served a balanced diet and thereby may be better
- able to evaluate the. issues broadcast. The principle of diversity is served not
~only by aggrieved  individuals. and .organizations being. given time. to rebut.
- attacks but in exposing the community. at large to a variety of views on a
~-particularissue. o 0L i T Ll e e e
1~ The Commission’s June 17 decision apparently makes some reference to. this
‘function of: the Fairness Doctrine when, .in the fifth baragraph of letter, it as-
“serts: “Your obligation to: afford a reasonable opportunity. for: the discussion of !
viewpoints that conflict with those of Mr. Cotten is.a continuing one. The state- “
- ments- which you have. filed with _th&ﬂommissiqn -indicate that you understand
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this and'will ‘provide time for the presentation: of such conflicting -viewpoints.”
However it appears that this statement treats the rebuttal section of the Fairness
Doectrine rather than the :section: requiring balanced .and fair presentation of
controversial issues. In view ‘of the intrinsic importance of implementing the
second section of the Fairness Doctrine, we believe that a hearing -on this phase
in the Station KTYM case would be desirable. Such clarification is ‘doubly im-
portant because the owner of KTYM now has pending before the Commission an
-application to purchase television station KAIL-TYV in Fresno, California. The
question of whether he has operated his radio station in accord with the Fairness
Doectrine’s full meaning seems an essential fact for the Commission to know.
The Union is aware of the burdens which a hearing places upon. a station li-
censee or applicant, Often such'a hearing, if extengive, may effectively prevent the
station from proceeding with its remewal application. However, even our brief
survey of the statien’s programming tends to show such a glaring disregard of the
Fairness Doctrine that a hearing should be held in order to determine the nature
and extent of programming, if any, which has been broadcast by the station to
- palance the views expregsed on the anti-Semiti¢ programs. It is only after such
a hearing, we submit, that the ‘Commission’ can most accurately determine
whether the license should be renewed. EHE Lo g : ;
. Another recent elaboration of the fairness doetrine which ‘has ' been noted by

: ' the Union is the ruling last June that the fairness doctrine applies to cigarette

' advertising, While the ACLU ‘Board of Directors has not yet taken action on

the matter, its Communications Media ‘Committee has considered the question.
The Committee endorsed the FCO action in the interest of balanced programming.
The Committee agreed with the: Oommission’s staement : “Governmental and’ pri-
vate reports’ and Congressional action ‘dsgert that mormal use of this product
can be a hazard to the health of millions of -persons. The advertisements in ques-
tion clearly promote the use of a particular cigarette as attractive and enjoyable.
Indeed, they ‘understandably have 'no other purpose. We believe that ‘a ‘station
which presents such ‘advertisements has the duty of informing its audience of the
other side of this controversial issue of public importance—that however enjoy-
able, such smoking may be a hazard tothe sinoker’s health.” Inlight of the public
health ‘danger involved in cigarette smoking and in light of the ‘one-sidedness' of
fhe material broadeast on it, the right to reply to the advertising in this instance
is fully consistent with the principle of the fairness doctrine. "' E
Procedures for implementing the ‘dootrime—The ‘problem ‘of'what principles to
apply i not'the ohly question that'needs elarification. Assuming one agrees on‘the
principles, how do we make the fairnes doctrine work? This, in'turn, brings to' the
fore some of the elementary’ bquegbid&iS“;é@ﬁewhing‘- FCC operations. SR
Over the yea ¢ the Union has taken the position that a station ' must be judged
on'‘the totality ot its‘progfammmg*bver“it's ‘ithiee-year: Tieensé period——criticisms
of individilal programs are not‘and shetld not be the basisfor sanctions against
- g station” Flowever, more: recently we: and | other-organizations have pointed - to

the fairness doctrine as’ the reeoursé for “obtaining’ inispeeific cages (@) faimi!

treatment, and (D) ‘presentation of more eontroversial jssues on the air, A

© Although' resort to'the fairness 'doctrine ‘Has increased, persons worried’ about
the involvement of government in programming content continue to express their
fear of governmert control, Oneé argument advanced is the administrative burden
placed on the FCC to handle 1a ]

‘ to latge numbers of coriplaints filed annually with the
government agency.' It has been pointed out that al eady important decisions.are

inade at lower ‘ddministrative ‘echelons becatise of the inability of the few .com-

missioners to'deal with the heavy ‘caseload: Although this anxiety covers the wide
range ‘of issues brought to the FOO, it seems cleat that if there-is increased

réliance on‘the fairness doctrine; particilarly’if the more complicated “affirmative
obligation® provision were to be actively préssed on stations, ithe PO pipelines
through" which -decisions flow might-be ‘further: clogged. In addition to>the:ad-
ministrative burden; the: snvolyement of the FOC gtaff in the various stages of
decision-making before riling on a fairness compliant would accentuate that
which i so feared alreads‘i-egovbiinméﬁt7‘;inﬁ*ilehcé"in;ﬁrog%rammmg«. R £ el
v 1f, dedpite thie fear of governmeit control; ‘there is'need to-increase dive Sity—
to have various sides of controversial issues _heard—what can’ ‘be doné’ to
strengthen the faiiness doctrine? ' e
 The -Unior recommends the creati
shoulders of the FCO all of the respor rin
of violation of the fairneess doctrine, ¢

; machihery which would' take off the
ity for hearing and'studying comiplaints
; deept for the fihal decision by the Com-
- missioners tHemselves: Thig 'would'be: dorie by adapting'the system employed-in
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geographical structure of the U.S. Courts of Appeals, the FCC’s own geographical
breakdown, of the nation’s radio-TV areas; or Some other workable territorial
division’ ‘Both 'the local committees and regional ‘advisory Committees might be
named by the FCC, or pethaps appointed by the President. The appointees would:
be  drawn only from certain. specified fields, such ag the law, education,. and
communications, and would serve for specific term, perhaps no more than one
three-year term (frequent rotation of. officers and board would help in preventing’
bureaucratic decision-making). In faet, they might’ be picked from a’ pool of
names’provided by the legally-qualified political partigs'in: thei regions,. '+ 51

This plan envisages that:individuals (or:groups) :who feel that: they have
been treated in. a way.which violates the fairness doctrine would take their

complaint to the Tocal Committeg, The Committee would make a prompt investi-
gation, including a hearing where necessary, and render a decision. ‘Either the’
station or the complaining party could appeal the local decision to the regional
committee within a specified period of time, for example, ten days. The regional
‘ommittee’s, ruling in, the case in the form of.a written report, could be appealed

to the FCC and the Commissioners would make the final decision. This proce- -
dure with focus on the local officers, would- allow’ for speedy decision in some
cases ‘where: timely discussion on ‘an important public issueis essential.. For:
- example,if;a ¢ity: council is ‘about to vote on g proposal to fluoridate the city’s:
water supply, it would, be esgential .to ‘have :the local, committee act promptly.
on a complaint that a .station has not met. its ‘obligation under the fdirness’
5 [ e L REE A BhowoTELYE Lo v A gRi iy *

lance 'this procedure seems to add new layers. of administrative’
machinery and to involve the government further in programming. This is
partially true: because the local. and regional committees are in many ways'
government officials, ‘However, . there ‘are offsetting factors: They would not
be part of the FCC structure or invélved in thé day-to-day myriad functions
of that ageney. Because their sole function would be to:evaluate fairness’ doe-
triné: complaints, and . because they would operate away from Washington, the
dangers of centralized bureauoracyf—and the evils it brings—would be lessened..
More importantly, knowledge of the local advisory committees. and regional com-
mitteés’ -Availability. would hopefully increase citizen interest’in following the
programming of the publicly-licensed stations and offer those persons (and their:
organizations) who feel that a’station .is not abiding. by its publicly-licensed
responsibility an avenue of redress. Better informed decisions should result as
the local committees would come’ from! the local community and know Tocal
Issues’ 4nd how: they have been treated ‘by stations. In short, creation of ‘these
committees:could stilnulate increased:interest. in balanced programming dealing
with controversial . issues, and offer a .technique for achieving this kind of
- programming. =
" Dean Barrow.  Mr. Frank, do you wish to respond?. .. i
Mr. Frank. Yes; I think so, I must apologize to the committee for
not being more convincing. First of all, there is one correction ‘that
I think. ought to be made when I referred, in my written statement,
to the, point that I suggested we would all agree it would be unthink-
able to apply this kind of regulation to newspapers. : .

1 amended that, as I read it, to say that. that might have applied
until a half hour before I said it. Mrs. Pilpel seemed to Interpret that
as meaning that I no longer think it is unthinkable, . i

*I still think it is unthinkable. I found out we would not all agree.
' The problem I have, since my training is not in law, is the problem
‘that. I have had all day. With all due humility, if T may associate
myself with Dr. Stanton and Mr. Lower, those of us who are involved .
| in putting on programs live in a different universe of words and ideas

- 92-602—68—17
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than the. preponderance of Jegal scholars and students’at ‘the table.
- We have to get the stuff on. Specifically, I am here to. talk to one
point. That is what I was asked to talk about. How the Fairness Doc-
trine, where it seems to be going, affects me.in trying to maintain
an organization of 900 people with respect to our function, what we
are paid for, what our obligations are to society. : !

" The legal arguments, and this includes people whose views T agree’

with, and who expressed them much: better than I did, seemed to me to.

live in a vacuum. Nobody has to put anything out. Nobody has to

get anything on. It is better to follow the rules than to do anything

practical in terms of problems.

“There has been a great deal of talk about public interest and no-

reference to what the public is interested in. Mrs. Pilpel kept parrot-
in%or coupling the words “fairness” and “diversity.” £ ’
"1 truly believe that as the Fairness Doctrine or as the personal at-

~ tack subhead of the Fairness Doctrine get more and more specific in.
their application, there will not be more diversity but there will be

less. T : ;
We can always do programs about rivers and creeks, and I guess

somebody could object to that, though not too many. I am worried

about self-censorship, by professionals and journalists. I am worried
that each one of them must so concern himself, improperly or unjusti-

fiably, with the threat of somebody catching him short, that he’

will hold back his training, his instincts, his talents, and the result
will be less and less challenging, and less stimulating, television
journalism. ' : ;

‘Also, by the way, T think one thing ought to be clear. I said
that enough of this regulation would reduce journalism—television
news presentations in various forms—to the dull and frivolous.
© Mrs. Pilpel seemed to think that T thought the rest of television
was something more than dull and frivolous. I won’t speak to that. For
the rest of television, I am merely 2 viewer, like anybody else. A lot
of us like it and those who don’t like it don’t watch it much. Those
who don’t watch it much know they don’t like it. 5 frit
" The general problem is in my specific case, in my experience, that

if you are too careful in maintaining all these theoretical criteria in

some small station at some distant place, you are inhibiting a very

large operation that I am associated with from doing what it ought

to do.

Like everything else, there are certain relative goods to be matched
against each other to decide which is the more important.

Dean Barrow. Mrs. Pilpel ¢ ' Eain o

Mrs. Prper. I am somewhat puzzled by what Mr. Frank Ijust said

and by what other speakers have said. Perhaps they could answer this
question. ‘ _ ' :

Section 315(a) does refer to the obligation imposed on broad-
casters to afford reasonable opportunities for the discussion of con-
flicting views on issues of public importance. ,

T assume this is the Fairness Doctrine. This is what I understand
the Fairness Doctrine to be. _

Those who object to the Fairness Doctrine, then, presumably would
object to section 815(a), but they don’t seem to. Apparently they are

o
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in favor of this sort of statement of policy just so long as there is no

agency in existence to make it mean anything. = ' o
t would seem to me that if Congress was correct in including that
: langua‘ge, as I certainly thinlk it was, then it follows naturally, and

inevitably,‘. that there must be g Federal agency entrusted with the

task of seeing whether a reasongble opportunity for the diseussion of

conflicting views is afforded, and whethep issues of public importance

are being discussed, | Rt T :
It was in that sense that T said that T thought there wag responsi-

11ty on the broadeasters even under the bresent act to dg something

They do have an obligation to diseyss issues ‘of public Importance,
If the objection is that the FCC Fairness Doctrine regulation is too
tight or too specific, it would seem to me that this ol%%ction is not
justified by what has actually happened in the' enforcement of the
doctrine, and T think there neod ‘be 1o further proof of that than Mr.
Frank, himself, who has indicated that the doctrine ‘has in no way
interfered with the excellence of hig performance, and it has in many
respects been very excellent, : ey '

"So I'am confused ags to. whether they just want the statement of
policy without any ‘impleme’ht‘a,tion, or whether they want implemen-
tation by someone other than the FC(C or ‘what. ‘

T. JAFFE. T think T oan partly answer that question, Mrs, Pj el

i‘ndividual, it is required that there be the opportunity for that indi-
vidual to defend himself speciﬁcali}y,’ regardless of whether the station
is,‘generally Speaking, Presenting airly the variety of views involyed
in the situation. ‘ ' e U

always_required, In a situation of a person 'being attacked, g right
immediately ‘to reply, i S Never by ) ted in
a regulation. : i R
It is quite possible tha in the past people haven’t heen terribly aware
of this specific right to reply, and haven’t made much of 5 point of it
It may well be that ag this thing becomeg publicized, as people realize’
. whenever they are the object of an attack that under the regulation
they have g right immediately to be notified and to reply, these de-
i i " i - It does seem to me that the
| broadcasters have left rather vague whether thig would be a terrible
burden. That is; whether in the course of preparing programs op put-
| ting people on, or having panels, or whatnot, whether in the course of
/i such programs there will be a great dea] o 2 great number of specifi.
| cally personal attacks that will be subject to this doctrine,

t seemstome a question of fact whieh we probably don’t have enough
evidence on, just as it also seems to me the FCC has almost ng evidence
s to whether it ig necessary to have thig right to reply.

g
=
Qu
7
g
=
=
B
3
o
&
z
g
2
&
8
=
]




96

1 thihk_ it, could be said that the FCC has always assumed, without

much demonstration, that, it would be & qud.tlung}\y;iﬁhqut* any. 1n-
yestigation as to whether it 1s necessary in order to: protect ;people. :
i n’t think there has been, really, any record, either %ro or comy
as to the, necessity either for the Fairness Doctrine or the right to reply:
- Maybe this is oneof the situations where we have to ‘gb,through; with

it and find out, whether we need it, t0 find out whether it will be 0
difficult for the broadcasting people 1o function under it. . .. et
One of the recent, cases:1s the Red Lion case, which is before the Su-
reme Court. It involved Fred J . Cook, who has been before theipp;tylig
or years. 5 1o P N T
People have been fighting him pro and con, and raising the quegtion

of whether he.did or. did not lie about something and whether he/1s 2

leftwinger, just what his affiliations are. There has been a yast amount
of publig discussion about him. i o s el AT
“Does it serve any purpose when’.some..broadqasmr ih“Pe;n;,nSyl'yani}@
attacks him once more, to require that Fred Cook be able to come dowhi
boPennsylvania and to reply to this particular audience, & rather spe-
cialized audience, judging%y the kind of stationthisis. g ‘
1 The question swhether: this right of reply has 2 practical meaning

and a value to set over against: such risksas1t might entail has not, been
very realistically faced and there ~rea11y.hésn’tfbeen,v_ery much ma-
‘gexial«:@f this sort brou ht to bearon the doctrine: .. ot e
kaean,BA‘i{ROW.‘Dr. oldin.. g i ) S DR
Dr. ‘GoLDIN. T think Professor Jaffe is coming to the nub of the
’pi"oblem,kwhi,oh is essentially this: I think both the ‘Co’mmission and
ti)e[ proponents of fairness; and the broadcasper,;and‘thegop,ponentls,
of fairness; are‘jconcerned_with the issue of free speech. Which olicy
Will»,;promote.free speech? I think the Commission is convinced, b \at
the policy of fairness, with the: opportunity to hear all sides; is. &
preferable policy: Tt has less. dangers. Conversely, the broadcasters
feel the contrary. 1 think basically this is the case that the Congress
and the courts ultimately must face. gy TR
. In respect to the DuBois case specifically, 1 think it would be in-

teresting at least to read the philosophy W! “ch the: Commission used

in: describing its reasons for taking the position’it did on the DuBois
case. ol
. With your permission, T would like to read parts of the ‘Commis-

sion’s decigion: on: that point, because I think it does raise the funda-.
Inental philosophical 1ssues here. . b hE T _
" T am reading NOW fromthe Clommission’s decision. The case inyolved

the Storer Broadeasting Co:
In effect the Commission said—

Stoper’s argumient is thus, that if a mayor were indicted for ‘embezzlement, it
could editorially: condemn the mayor on this ground and need-not afford time for
response since the allegations in the indietment,sufﬂqe to take the matter out of
the ‘controversial ared. ] e .

'As we have stressed in other similar areas, the truth or falsity of the attack
is not a matter for determination by this Cofnmiss‘ion{ The short answer is that
in’- thege circumstances the' licensee ‘cannot aver that the attack is true- and,
therefore, ‘there is no need to let the public hear the other side. .= -

PBut, rather, the other side must be given an opportunity to reach the public
which will thus be in a position to make its judgment on this issue which the
jicensee chose to present as one of importance to its audience. ‘At the risk of
going over well-plowed ground we think the latter point should be emphasized.
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- ‘We'have: stressed that our holdings have sought to promote the fullest possible
robust debate on public issues. We recognize that it may be urged that our-dction
here »is,incousis‘tent‘with,thef above objectives, that it will inhibit, Storer: and
other  licensees  from {pr,e‘s?nting,robustﬂ . boints “of view .as ‘the editorial in
question, ' S LR R e R Ty T i U
We do not believe that it will do'soi If a licensee determines that the seriesof a
public interest to broadecast or permit to be broadeast a personal attack on some
group or person, including public officials, we believe that he will do so, and will
not be deterred by thé consideration that thére wi 'ight Of reply. o T
'+ THe premise 6f the contrary position ik that the liee ¢ 'Is' willing'to ‘alert hig
audience concerning an important issue only if he'can be sureof '‘doing ‘So in ‘e
one-sided manner, that he. does not trust . the :public to hear both sides and
then make up its'mind. B ; . : E
' But as the Courts have noted in First Amendment cases, this Nation has staked
its-all on the propositionthat the publie should be given the opportunity to hear
the fullest, ‘most wide-open debate on-public issues. Responsible: broadcasters
recognize ithig and when they have: covered such issue take steps to present the
other side. S SR R I e
It is our experience over the years of operation in this area that there has
beenno indication 'of inhibition of robust debate by our fairness policies. Indeed, -
such - debate has been ‘increasing;: not: declining, during the last seven years
that the personal attack principle was being developed and brought specifically to
the notice of all licensees. . SR TR L s MO Gyt
‘Finfal]y, ‘we cannot properly obtain a contribution to public’ débate by ‘adopting
thie coli¢ept that ‘the public ‘airways ‘may be réstricted by ‘the licensee solely to
~ the presentation of views which he espouses or -with' which he agrees, 1Buch:a
course is inconsistent with the Act and its underlying concept that the broad-
caster for the duration 0f his license has the preferred position of detérmining.the

material to be. pi-‘esentéd over his frequency and thus must act as a'public trustee.

We believe, ‘therefore, ‘that even asstming some minor inhibiting: factor, 'the
fairness principles, including our action here, affirmatively promote rather than
hinder! the -above quality. policy objective in. KT'YM and are essential to insure
the maihtenance in radio and television as 4 medium of free speech and freedom
Q;’;express}iqq/for the}peqple_ Ao_fhthe Nat_ion‘aga whole.. BN 1 i

I think basically that is what the problem is about. As Mr. Jaffe
suggested, there is a possibility that we haye not determined factually
whether ornot it is inhibiting or not vinhiﬁiting and to what extent. '
~ Mr. Jarre. T didn’t say that. That. isn’t what I am 'talkihg“abo%
I raised the question how necessary it was: I said, there.isn’t much
evidence that people can’t in a great variety of ways defend themselves
rather than have to have a specific right to repl over. that very stas
tion on which the statement, wis made agamst them, .. . .
. Mr. Ropixsow. I think, the point should be made here that, if there
Is uncertainty involved ds to what .the effect of this daetrine is, on
whether it promotes or mg@qrsffree speech, at least, we:are entitled to
lppt the burden, upon the,Government toshow that its actions are nota
hindrance, ., . e Vg e Bt T i iz

I submit that; the notion'that somehow what. the FCC, does here is

not truly a hindance on free speech runs counter to the assumptions

that underlie the Suj reme Court decision in the recent, libel cases.

A would suppese or example that a damage action, the award, of

mages:against the New York Times, did not threaten the existence
or further, publication of the New Yorl Times, nor. did & similar
damage award against the Curtis. Publishing Co: threaten the: exist-
~ence or further publication of the Post,. . . - . . . =

. The point here is, to what extent can we place any burdens upon, the

free and open robust debate? I can’t quite accept. the ides that. we arg

Eﬁ@f@@twgi free speech and not hindering if. At least, I think, the

urden ought to be on the Government to prove that there is absolutely
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no inhibition, and that in fact the debate is more robust than ever as a

g result of its doctrine. T don’t thing it has carried this burden.

' Mrs. Peer., May T'ask, Mr, Ri’ﬁbinSOH;% f'whé\re‘ is'it written that the
burden is on the Government ¢ It seems to Yoo that it is the right of the
public to beinformed, whichis paramount, - v 0 s TR
" Quoting from the FCC L

" Rather than any right on the part of,the government or the proadcast licensee,
or any-individual member of the public to proadcast his own paiticular view
is the right of the people to be informed. ., Ll ‘. . i

T don’t know that there ‘is"a;ny"'"v'\‘rarramt“fdr'S'.étyin‘g that

is on the Government to prove somethin .. The fact of the m:
that reasonable men must make reasonable judgments base

in their opinien is more productive of free, robust, uninhibited debates.
T would submit that the decisions of the Supreme Court in‘the T'imes
and Butts cases have.absolutely nothing to do with what we ‘ate dis-
cussing here. What; we are discussing here is, it seems to me, the self-
evident proposition that when theve is'an.act which says that:all sides
of controversial o many sides of controversialissues shall be presented

and it is the obligation to present a discussion of such issues, it is a nec-

essary corallary that you havean agency which can step in and say “No,
you did not present controversial issues or various sides of that.contro-
versial issue.” Tibopnan R ORE W e L L
_ Tosay that that has any impact on broadeasting or to involve Gov-
ernment interference in thhe,a‘inwafves.seems:perfea NONSeNSe. | .
Mr. Rosrnsow. First of all, on the burden, I think you are approach-
ing this on the ertoneotis premise that the first amendment applies to
ourb the activities of individuals, =" ' R
The courts have squarely held to the contrarg and I suspect they will
fever hold that the first amendment requires t. at the Government pro-
_mote free speech to overcome private restraints. Among other cages,
there is Melntyre v. William Penn Broadcasting, a third cireuit case;
and there is a later Supreme Cotrt case. = = . N
But apart from that, I'dont’ see’ anything in the first amendnient
that talks about fairness. T don’t see anythi in the first amendment
that talks about diversity, If that is part of the first’ amendinent, it
seems to me the FCC is obliged to shoulder the burden of providing
that that is what the first amendment really means. That is' where 1
derive the burden. ' R
My, Jarre. I wouldn’t put'it that way. T think that sort of goes off
the skids. T ‘think what was meant by that ‘formulation is this, that
prima facie—I take it this is the teaching of a number of cases—regula-
tions which' tend to inhibit discussion’or for which there is'evidence
that it might tend to inhibit discussion, such as excessve taxes on a news-
paper or whatnot, are prima facie contrary to the first amendment be-
cause they inhibit free speech, and the burden is on the Government.
If it is ‘admitted that there i some’possibility of iriHibition, then
as I understand it, the Burden is on the ‘Government, to show that the
restraint is justified by some other Sbjestive, 14, T Ee L LR T
In other words, prima facie one is entitled to speak out without any

s
_ conditions/or quafli% ations, Maybe qualiﬁdatiqhs' can be'put on'it. But
if thoge qualifications are put on it, then it is 1ip to the person who'is ad-
vocating the qualifications to show that they are consistent with the
purposes of ' free speech and: do not constitute an unusual burden.

B
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In that sense, as I understand it, there is a burden.

Dean Barrow. Mr. Chairman, we have held to our schedule quite
well today. The indicated time of adjournment was 5 o’clock, We will
turn the meeting back to you for your pleasure, sir.

The CraRMAN, T thinl}; there are otﬁers who want to speak, and I

ow there will always be. Someone said after the first paper this morn-
ing that we could have spent all day discussing it. T am sure this is true,
especially if you turn it over to this committee,

ere are others who will want to speak afterwards. I think we
better recess for the evening and start again tomorrow morning. We
will have enough food for discussion and talk tomorrow. Then maybe
we can take care of some of these thoughts in other ways, if you wish,

Tomorrow morning we will reconvene at. 9 :30,

I want to thank all of this panel. T am just sorry that I couldn’t be
here all day. I had a meeting with Secretary Udall and other Congress-
men, and there were other appointments that had to be kept. But we
will have the record and we will read it ‘ :

I don’t know when we have had such a fine panel in Washington on
such a vital subject. I say vital and I mean it—vital to America and to
our future. ,

I don’t know that the Congress will take up anything more impor-
tant in regard to the way we are headed and what we are going to do
in the future. ‘

I want to thank you, Mrs. Pilpel, for being here; I understand you
‘have to be in New York shortly. We hope you have a safe journey back.

Welook forward to seeing the rest of you tomorrow morning at 9:30,
The committee is now adjourned for the day.

hereupon, at 5:30 p.m., the subcommittee adjourned, to reconvene
at 9:30 a.m., Wednesday, March 6,1968.)







FAIRNESS DOCTRINE

WEDNESDAY, MARCH 6, 1968

- Houst or REPRESENTATIVES,
SPECIAL SUBCOMMITYEE ON INVESTIGATIONS,
CommrTTEE ON INTERSTATE AND FORETGN COMMERCE, . -
e Washington, D.C.

* The special ‘subcommittee met at 9:30 am., pursuant to notice; in
room 2123, Rayburn House Office Building, Hon. Harley O. Staggers
(chairman) presiding. St '

‘The Cuamman. The special subcommittee will come to order. _

- Thave one or twothoughts before we start this morning. i

‘We originally thought of this panel discussion as an experiment.
It has turned out so successfully that we think it is a good idea. This
is turning out to be a very useful and productive set of hearings. .

~ At the end of these hearings, I would like to have any suggestions
you gentlemen may have for legislation. If you do have recommenda-
tions, please give them to us and we will deeply appreciate them.

I am not sure this will necessarily. lead to legislation. 'We think,
however, that the hearings are timely and appropriate at this time.

‘Today, if the members of the subcommittee have a question that
they would like to ask, which would not take too much time, that
will be all right. However, we would still like to restrict questions as
much as possible so that the panel will have the time to give their
views. It might sound a little contradictory, but we want the panelists
to have all the time necessary. :

- I might also say to the panel that we don’t want to curtail their
remarks at any time. At the same time, any panelist may insert all

~of his statement into the record and summarize it in his own words.

We don’t want to curtail you in any way. This is too important a panel.
The reason I say this is because we want to give the members of the
subcommittee an opportunity to ask questions at the end of the hear-
ing. I am sure all oF them have questions in mind.

. With that, Dean Barrow, we turn this meeting over to you again,

PANEL MEMBERS PRESENT !

ROSCOE L. BARROW (MODERATOR), HERBERT E. ALEXANDER,
- HOWARD H. BELL, JOHN R. CORPORON, JAY CROUSE, REUVEN
- FRANK, LINCOLN M. FURBER, HYMAN H. GOLDIN, WILLIAM G.
HARLEY, ROSEL H. HYDE, LOUIS L. JAFFE, LOUIS M. LYONS,
FRANK ORME, PAUL A, PORTER, GLEN 0. ROBINSON, CHARLES A,
SIEPMANN, VINCENT T. WASILEWSKI i

,v]«)eah' BA?ROW. Thank you, Mr. Chairman. : - ;
_Mr. Chairman, the first paper this morning will be read by Mr.
William G. Harley, president of the National Association of Educa-

1 See pp. 7-14 for bibliographic data. (101)
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tional Broadcasters. His subject is “The effect of section 815 and the

Fairness Doctrine on educational broadeasting.”

PAPER NO. 5_WILLIAM 6. HARLEY : THE EFFECT OF SECTION 315
AND THE FATRNESS DOCTRINE ON EDUCATIONAL BROADCASTING

Mr. Hartey. T would like to begin by saying that the NAEB gives
 enthusiastic endorsement to the goals which have prompted these in-
formative panel discussions on the Fairness Doctrine and related
subjects. i : :

The fair and reasonable discussion of controversial topics is a matter
of deep concern and: interest to all educators, and the association I
represent is proud to participate in these hearing sessions. - o

The NAEB is the organized professional association of institutions
and individuals engaged in areas of educational radio-and television
in the United-States. Its membership:consists of universities, colleges,
public and private schools, and nonprofit community .corporations
which operate or hold construction permits for 170 educational radio
stations, more than 150 educational television stations, and- over 700
closed-circuit television systems and program production centers. Its
membership also includes individuals who are classroom and studio
teachers, producers, directors, technicians, and-researchers: involved
in educational application of radio and television. - ,
" As we at NAEB understand the nature of the problems that arise:
under the general heading of “fairness,” three broad areas of inquiry
can be identified; The first of these is the Commission’s so-called Fair-
ness Doctrine. The second is the somewhat related, but specializeds
problem of editorializing. The third is the matter of political broad-
casting under section 315 of the Communications Act. el aals
~ The principles underlying the Commission’s Fairness Doctrine dre:
basic to the philosophy of educational broadcasting ; namely, that rea-
~ sonable opportunities must be provided for the discussion of conflict-
_ ing views on issues of public importance. : :
~ Educational broadcasting has from its inception emphasized that
diverse viewpoints on important local, regional, national, and inter-
national issues must be actively encouraged. Variety in thought and
opinion is the mainspring of an informed American public. ~

To our knowledge educational stations have been able to adjust
without undue difficulty to the specific provisions and procedures of
the Commission’s fairness doctrine. Although there has been some
misunderstanding of the nature of the doctrine, and considerable dis-
satisfaction with the hypertechnical nature of certain procedures such
as the methods and manner of notification in so-called personal attack
situations, educational stations are nonetheless readily attuned to the
necessity, and indeed the desirability, of presenting opposing conflict-
ing viewpoints on controversial issues. SN L

Responsible discussion of issues under intense debate in the com-
munity of nations is healthy, not only in terms of a greater awareness
of the issue at hand, but also in terms of a greater rece tivity and
tolerance for viewpoints by others. An important byproguct of the
airing of controversial topics has been an increase in the size and inter-
est of audiences for educational broadcasts. ‘

trLry
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' There have been rare instances where educational broadeasters have

faced complaints with respect to particular programs which have been :
_broadcast. I know of few, if any, in’stances,‘however,,yvyherq the educa-
~ tional broadeaster has been found to have acted unfairly in terms of
_the concerns of the fairness doctrine, »~ T e B
. In the instances that I know of, the educational station has as-
siduously provided ample time for’*all"respons}i’bl}e‘—yiévvpoints, either
in the context of the individual Program or within' ¢omparable time
spans. To a much larger degree than most commercial broadcast sta-

tions, educational stations foster the development of local programs on o

controversial issues. Such programs are usually prepared with the
direct participation and guldance o interested local groups and indi-

3

viduals, thus assuring the representation of all shades of thought and

opinion, - e oD Sl e B
'l ?The ‘chief concern of ediicational broadcasters inthe area of the Fair-
- mness Doctrine relates to the manner of its'administration by the Com- -
mission. Such a doctrine, which by nature touches on the borderlines
of free speech and thought, must ‘be wisely and reasonably adminis-
tered. Otherwise, the effect on educational broadecasters, and on com-
mercial broadcasters as well, is likely to be substantially inhibiting.
~ Thus, if the Commission were to follow & practice of close over-the-
- shoulder surveillance of controversial ‘programing, and insist upon
-second-guessing the reasonable judgments‘df”li’censees, then educa-
tional broadecasters and others might ultimately have to avoid the dis-
cussion of important issues in their programing. -
I do not believe that these are active concerns at present. I believe
that the vast majority of educational stations freely and enthusiasti-
cally encourage this tyﬁe of programing. Nor do I think that the Fair-
ness Doctrine to date has been g substantial inhibiting force, e
- Moreover, considering the caliber of decisionmalkers at the Com-
mission, T do not think it likely that these concerns will grow to such
an extent that there will'be a serious threat to ‘the continuation of a
%attqrn ‘of controversial-issue programing on educational stations,
ut the fear must be expressed, and it must. expressed often, in order
~ to guard against even the potentiality for any curtailment of this
Dhecessary form of dialog on important issues. SR
: With respect to the second area of c"oncem—éeditorializing~educa-
_ tional stations have not heretofore editorialized on any significant
scale, if editoralizing is defined to embrace only the broadcast of

'No noncommercial educational broadcasting station may engage in editorial-

izing 'or may support or oppose any candidate for political ‘office. .
As clarified by the statement of the managers on the part of the

House, appended to the con ference report ‘accompanying the Public
Broadcasting Act: e e LR Sl
The prohibition against editorializing was limited to providing that no non-
commercial educational broadcast station may broadcast editorials representing
the opinion of the management of such station, It shoﬁld be emphasized ‘that
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these provisions -are not intenided - to pteclude‘v balanced; fair;, and .objective
broadcast

presentations of controversial. issues by gnoncommexcial, : edueational |

stations. e ; L TR e . s
. In a comparable development, the conference report claril ed the -
purposes and activities of the Corporation for Public Broa: Qastin,% 1o
emphasize that the corporation is authorized, to “facilitate, the full
development. of educational broadcasting in which programs of high
quality, _obtained from diverse sources, -will. be made . available to

noncommercial educational television ov radio broadcast %tationsa;w.itl}

strict adherence to: objectivity and balance in all programs.or series ol
programsofaeonbrevexgsialn@wm.”: b s DO 0
' As the House ‘managers’ statement ‘declared, the conference added
Janguage to this-vpnoyi;sion ‘to make it clear that “each program in a
series, when considered as a whole, must” meet such a test. Thus, the
standards of objectivity and balance apply both to. the programing
made available by the Corporation for Public Broadcasting and to
the presentation, of controversial issues by noncommercial educational
broadeast stations. . .o el e Tl Digs X SOE R S
_The clarifications in the legislative history are helpful but there still
remains ‘substant‘iaql»-confusion amongjeducational.»broadqasfcers con-

cerning the gcope ofithe editorializing ban. Therefore, these hearings

will: prove useful to the industry if they merely reemphasize 1n
abundantly clear langua o that the prohibition in section. 399. does
not embrace ‘controversia,—jissue‘pr‘ograming in general. On the con-
trary, educational stations should be encouraged to the utmost. to
persevere in this programing field. i g O I
* The ban on editorializing in section 399 of the act may not: be of
practical consequence to. many educational. broadcasters who would
either choose voluntarily not to follow such a program “format, or
avoid editorializing because of the “no substantial lobbying” - pro-
yisions of statutes dealing with their tax-exempt status. But in the
opinion of the NAEB, this statutory ban on editorializing by educa-
tional broadcasters raises serious public interest questions, as well as
a basic issue of free speceh: under the first amendment of the
Censtitution.: ; S : - o et nd
Editorializing may take many forms, dependent on the judgment, the
skill, the initiative, and the research ability of the local broadcasters,
as well as the nature of the subject under discussion. What one educa-
tional broadcaster may not want to do in the area of station opinion,
another broadcaster may find essential to proper educational broad-
east responsibility. . o gt L BEE g
"1 know of no educational broadcaster who would have any doubts of
the necessity for fairness and objectivity-in such editorial broadcasts.
In fact, the standard of fairness should perhaps be even higher in
these situations, where the station itself is using its own facilities to
stateapersonal,pointofview., N N
‘Section 399 removes all areas rof.judgmellt,};all?oxvgverf,' and imposes

a flat prohibition, Moreover, in view of the fact that the le islative
munications Act itself, rather

enactment is an amendment to the Com s I

than a provision of the Public Broadcasting Act alone, and contains
ion appareityy applies fo all

no self-limiting language, this provis

educational broadcast stations and not simply to tho vinig funds
ﬁomthePubthmdoasmnngt ot Ve it o
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© In fact, educational broadcasters alone face this prohibition, Opera-.
tors oficommercial stations are free to editorialize on any and-all
subjeots: Thdeed, the' Commission: néarly two decades ago established,
the clear principle that a broadeast station could editorialize, provided,
that— B I T T

Fait

_The opportunity of ‘licensees to. present sutch ' Views as -they may have on
matters' of controversy may' not be utilized to achieve a: pdrtisan or one-sided
presentation of issues. 0t o I Rt SR ST e
I its' programing policy statement in 1960, the' Commission listed
editorials as one of the 14 “major elements usually necessary to meet’
the public interest, needs, and desires of the'community in which the
station is located as developed by the industry and recognized by: the:
TR CE T e TR T AP 7

Commission.” oty Sl el o

‘The NAEB believes it is unwise to ban educational stations from the
privilege of editorializing. This form of statutory diserimination be-
tween educational and eommercial stations s to permissible program
format is, in the NAEB’s opinion, a disservice to the educational
broadcéfsi‘}*’ﬁﬁa*u‘st'l‘y. Ml e G ENE INEAY IS T W e

Moreover, in an even more fundamental sense, section 399 of

Communications Act raises a serious question of unconstitutios
and should jn our opinion be deleted from thoact,
With respect to the third atea of concerii—political broa
both the Public Broadcasting Act of 1967 and the Int ernal eve%
Code spedifically provide that educational broadeast stations may'

the s

‘e‘x
3 ¥ & g i < b i Ot
“support candidates.” Edud&ﬁgﬂ)ilial}étﬁf;ibﬁs‘ym‘ﬂstf also, of courise, ‘adher's
to the equal time provisions of section 315 of the Communications ‘Aét
when political candidates utilize their facilities, T
~ However, the Internal Revenué ('6de has beerl interpreted o permit
2 wide latitude in nonpartisan poltical broadcasts Without endanger:’
ing tax-exempt status. As the TRS stated in 21962 ruling: 7
It would appear that the noncommercial educational statio 1 could not, thout,
Jeopardizing its tax-exempt status, take sides in a Dolitical campaign, or “edi-
torialize”. But it would also appear that if the noncommiercial ‘educational station
presents pelitical broadeasts in a truly nonpartisan manner, acting ‘‘entirely /in
the public interest” and without itself, “participating or intervening in a political,
campaign on behalf of a candidate for public office,” it would ‘not run afoul of the
: citeq,taxprovisions. T L e s
The NAEB bhelieves that, the political broadéast ban'in’ section 315
should be clarified to accord with the;;s‘tandafryﬂ‘p"fﬁnqnpaf@"’afn’j‘lp liti-
cal broadcasting recognized by the IRS and the Federal Communi
cations Commission. %Ve hope that ‘these hearin s_themselyes
serve as-a useful forum to accomplish that Woﬂhwiileﬂquedtwé,
mitting educational stations a meaningful role in the political educ

I-

tion of the American electorate. . =~ e it 1o
The NAEB believes that provision for local political debates on
strictly nonpartisan basis is an 1mportant service which educational

stations should be free to render, Gomppuhdiﬁgfi_thé'.problem, however,
is the fact that in certain areas, local rules, ordinances, or § tate laws
actually prevent or hamper candidate appearances on. educational
stations. ' . i o B e g S
The NAEB believes that such ‘provisions are'dqléterious to the :Afti};.% :

fillment of prime public interest responsibilities of educational sta-
tions. We believe, therefore, that the members of his‘dis‘tinguishéd’
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committee and.allrthose interested in the-‘dev‘elopmeht of educational |
broadcast service to enrich ‘American: life and culture should study
carefully means by which fair and impartial and thoughtful examina-

tion of political issues and positions may be fostered over the facilities.

of educational broadcast stations. . LT
I want to thank this committee for their courteous invitation to the
NAEB to articipate in these discussions. The issues and problems
_we are exploring here are vital ones for the educators I represent.
They are vital also for all Americans. We at NAEB trust that, through
these discussions on these difficult and controversial issues, all of us,
will have a sharper understanding and a clearer guideline for future
‘conduct in thisarea. . ey § ' : c

Dean Barrow. Thapk you, Mr. Harley, for yodr‘exck;elléht contribt-

tion tothe program.. . oo S a0

. The comment on Mr. Harley’s paper will be made by Mr. Lincoln
~ Furber, who is director of public affairs, WETA—TV in Washington.
" COMMENT ON PAPER NO. 5, BY LINCOLN M. FURBER
Mr. Forser. Thankyow. . L e
" Tt is a real honor for me to appear before this important. and disting-

uished subcommittee, and in the company of such able and knowledge-
able participants. . -~ . i e
T doubt that my contribution will be ‘si%?iﬁoant,j but it may give the
members a little insight into the effect of th i )
equal-time provision on the actual thinking and considerations which
o into the creation of programs at a local educational television sta-

b .

tion. And programs shown | y television stations are the ultimate con-

~ cern of this conference.

First, since it is my responsibility to comment upon Mr. William
Harley’s woll-formulated statement, let me say that I agree with his
three basic points. B G R e T
At the outset, hesays: . o YR e ;
Educational stations are ** * readily attuned to the necessity and, indeed,
ghe desirability’ of’ presenting opposing conflicting viewpoints -on donﬁmtfersial

For a person whose job it isto dreapn up'pm'ogramsand; to transform

" these dreams into informative and engrossing scripts, documentaries,

events to be covered, confrontations or whatever the final program is,
this statement, “the desirability of pi'éséntip,% opposing conflicting
viewpoints on controversial issues” is kind of ‘a basic tenet. A program
on @ _controversial issue has built into it the excitement and challenge
that malke this television business the intriguing one it is. The burden
 of the producer, of course is that fairnessin presentation be aramount.

.

"1 don’t know if the subcommittee has discerned it or not, but there

 seems to be a new program trend developing in educational television.

~ This is the trend o immediate reaction or comment; a kind of “instant
fairness” .- TR e
Instead of presenting a program on a controversial s bject, and

then sometime later on presenting another program with “the other

.

side” after the initial impact hag, been felt, educational programers

are now heading toward the form of immediate comment. .

o Fairness Doctrine and the ’
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.. The recent N ational Educational Television program on the Presi-
dent’s state of the Union address is“such a case. While the state of
the Union message probably cannot be categorized as a classic “con-
troversial topic,” it is one about which people hold strong feelings.
And this year, as it did last, NET presented over the educational
stations of this country a couple of hours of discussion on the address
immediately afterwards. : s s

The people who discussed it held various views and represented -
various positions. In the end, the viewer was treated to the President
making his address, with all the impact of such a ceremonial occasion—

'This new trend is going a little further; in fact, it is going directly

 to the public which watches these programs. The educational stations

in Boston and Philadelphia and other cities have done this, and very

'shortly my ownstation here in Washington will be doing it. e
This extension of 'the “instant Tairness” trend is to follow a program

concerning a controversial subject not only with informed comment

People who have commented on the program. :

The public’s opinion, in effect, is immediately expressed. The result
is not only a, solid in-depth treatment of a subject with a variety of
views, but it also is an involvement of the local community in an im-
portant, issue, and this is what a public television station can do and
should be doing. ' ) : :

As a producer of brograms in a local educational television station,
this new form of, as Mr. Harle says, “presenting opposing conflict-
ing viewpoints on controversial 1ssues” is something T regard as worth-
while and valuable, ; ~ o

Mr. Harley makes a point that he does not feel “the Fairness Doc-
trine to date has been a substantial inhibiting force.” But he expressed
fear that it might potentially curtail controversial programing, I
agree that it has not, in my experience, been a substantially inhibiting
force in the creation of programs.

T also agree that the doctrine’s potential for curtailing controversial
programing must be guarded against. At bpresent, and with what
limited vision I have into the future, however, it does not appear to me
to be any threat to free and constructive programing. -

As for Mr. Harley’s remarks about educational stations and the

rivilege of editorializing, here T agree also. This subcommittee surely
ﬁas heard more argument bro and con on this subject than I have even

thought of. But for what it is worth. I feel my station should have an
‘opportunity to editorialize if it wants to, This would not, I think, in-

clude endorsements of political candidates,

- editorials, if aired, would have to be given the utmost thought.

But right now we do not have that option and it seems to me that, in
the interest of fairness to educational stations, in the interest of an
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informed public, and in the interest of a station’s basic obligation to
‘be an involved participant in its local community, editoria izing by
educational stations should be allowed. - O T o
~ On Mr. Harley’s final point concerning political broadeasting, again,
1 agree. He says: : 2 ’ o
The NAEB believes that provision for local political debates on strictly non-
partisan basis is an important service which educational stations should  be

free to render. . Ny :
A stationsuch as mine should do this and does do this, .

A sticky point arises,‘however,,whenv a, station such as ‘mi.ne,mal‘;es
a nonpolitical \programfwhich might be seen elsewhere and which: in-
volyes a pérson who is or may become.a political candidate elsewhere.
Asyou probably know, educational stations across the country. make
programs; and, through several networking arrangements, these pro-

oramsmay be distributed toall the other'educational stations for show-
ingas they wish, As I mentioned in the beginning of my, remarks, 1t
- might be of some value to the subcommittee to know how. such a thing
as the equal-time provision actually affects the ‘péople who, make the
programs, bl St e e g
= Bastcally, it -can pose‘problems..While straight. news broadecasts
. are exempt-from the provision, public affairs programs are inanother
less élear area. Specifically, WETA recently had.a couple of problems
involving the appearance ot U.S. Senators oncertain nonpolitical Fir,o- '
grams- which were made: for: showing' in ‘other. areas. &g, well as
‘Washington. - ‘ S T T et ‘ ,
" In one case, the program was One of a series with important and
noted public figures in which the: aim was to.show, through an in-
formal, relaxed interview, what kind of a man the interviewee: really
was, how he ‘ohought,why;he.held the views he did, what he liked and
disliked about his life, and, in sum, just who ‘this penson;w’a&This
was not a political program, bt it did involve a politician.. .. - y

The problem arose with one Senator who was on the verge of an-
nouncing his candidacy for reelection. Our difficulty, obviously, was,
would the stations in the Senator’s home State be able to show this pro-
gram if he announced his candidacy before they broadeast the pro-
gram ? Would they be able to show it; that is, without having to give
equal time to any and all of his possible opponents?

In this case, the Senator did announce his candidacy before the pro-
gram was shown in his State. At the time there were no other an-
ounced candidates in his State. And even if there had been, the sta-
tion in the State’s biggest city felt that it would happily agree to any
requests for equal time from any opponent of the Senator. Other sta-
tions conceivably might have felt otherwise. v o

A second case involving a T.S. Senator was somewhat different. We
had asked him to come on a program which would be seen nationally,
including his own State. But he was asked to come on the program as
an expert on a specific subject—in this case an international issue. He
was not asked because he was a Senator, but because he was a nationally
known authority on the subject. - _ .

He, too, was on the verge of announcing his candidacy for reelection.
We decided to utilize him anyway, and as it turned out, he did not
announce for reelection until after the program had been shown.

{
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The point of these two cages is that the use.of candidates, or, candi-
dates to be, on programs which are nonpolitical is a matter of some
concern to producers of programs. . vt NIPRE A
- To conclude, I would say that the-equal-time provision undoubtedly
puts restraints on stations, restraints which probably deter abuses, but
which also can hinder nonpolitical programing. o ., - o

- I thank the committee very much for:this opportunity to. discuss
some of the workday realities involved in the Fairness Doctrine and
the equal-time provision., . | . Fiagit ‘
* Dean Barrow. Thank you, Mr. Furber. . . o i

. We now_invite discussion on, these. papers. Inasmuch as both Mr.
Harley and Mr. Furber have been in agreement on the effect of section
315 on educational ‘broadcasting,; and the fairness: doctrine on educa-
tional broadcasting, we would invite first.any contrary views which the
pa‘nelma’yha‘ve' St Sile e cagcaniee st S d g LE TES T
-{Gan it be, Mr, Chairman, that we haye found onearea of agreement ?

:Mr, Chairman, would members of the subcommittee care to present
questions on these papers at thistime? -« . P s R T v

- The CHATRMAN, Are there any: questions from members of the sub-
chmlttee? TEEMRT i

L just might;make a comment that we just passed this law last year,
and, a,l;lgthes‘i gentlemen had an opportunity to.come here and give their
views, as well as everyone else, at that time. = i o
. Dean Barrow, Mr. Chairman, the restrictive. provisions. in.the law
came about hecause of the feeling thatuse of Federal funds in support
of educational television could have an effect,on the programing. =
I -have the privilege of serving as a member, of the board of trustees
of WCET, which is the educational broadcasting station in Cincinnati,
Ohio, and as such, have had an op ortunity to appreciate its financial
problems, as all educational broa(ﬁzasting. stations have. K

Educational stations have to beg from everyone for financial assist-
ance, Federal funds'are only a part.of the total. I think it is doubtful
that this Federal support will have the impact on programing which
was feared at the time the statute was passed. - e
. In any event, I feel that although this act has been on the books for
such a short time, it would bear reexamination. : S

The CrarMAN. I am sure that it will be reexamined at the proper
time. But this would not have been law if these provisions had not been
put into this act. I ean assure the gentleman of that. There would have -
been no public broadcasting in the Nation. o »

We have to make a start, however. I there are inequities or things
that need correcting, we can remedy that. The Congress may not be
the same men, but-there will be a Congress, we hope, for a good while.

Dean Barrow. Mr. Harley ? ‘

Mr. Hareey. The chairman has made my speech. I do not think that
the position I have expressed this morning is inconsistent with that
which I maintained during the hearings, because we were trying to get
a Public Broadcasting Act passed. One of the major concerns was
whether the educational stations, using Federal money, would indulge
in editorializing. : : S

The thrust o% my remarks was that we did not editorialize; that we
weren’t interested ; and, therefore, they shouldn’t be concerned. But we
didn’t anticipate that they would put in a specific prohibition into the
law, which is quite a different thing. ]

92-802—68——3
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 We think it is unfair or at least highly unnecessary'to proscribe
oducational broadcasters from enjoying the same privilege that com-
mercial broadcasters have. Furthermore, it is almost redundant and
~ superfluous because the fairness doctrine plus our tax exempt status
prevents us from getting very far off base if we did have the opportu-
nity to editorialize. '

‘We just think, along with Professor Siepmann, that all broadcasters,
including educational broadcasters, should have maximum scope with-
in which to exercise their initiative and creativity in the program area.

The Cramman. I might say in response to that, again, that we would
not have had a Public Broadcasting Act if this had not been in there.
I don’t believe that you or any other member here believes that we are
going to change that with Federal funds. i . '

There were those on the committee who felt that if the Government
put money into Public Broadcasting, it could control it. It was felt
better not to have the money in there in the first place, if the Govern-
ment could influence positions on ‘questions affecting the life of the
Nation. I think everyone attending the hearings knew that.

Mr. Stepaany. Mr. Chairman, I think it ‘would be a sorry business
if the record showed we were in total agreement on anything in these
debates. Therefore, to avoid such a situation, I think I should be on
the record as repeating what I said yesterday : that with reference to
the right to editorialize, I would dissent from Mr. Harley’s views.
Whether they be educational or commercial broadcasters, it 1s my con-
sidered judgment that they should not have the privilege of personally
editorializing as a privilege of the licensee. '

The Crareman. I might add that, there are millions of people in this
land who feel the same way. ‘ »

Dean Barrow. Mr. Chairman, the remainder of the papers on the
program have to do with one subject—the continued or increased use
of the Fairness Doctrine, implications of technological changes such as
cable TV, the increased number ‘of broadcasters, suggested improve-
ments in or alternatives to the doctrine, and related Federal Communi-
cations Commission policies. i ‘

Our first paper on this subject will be presented by Mr. Vincent T.
Wasilewski, president of the National Association ‘of Broadcasters.

- PAPER NO. '6_VINCENT T. WASILEWSKI: THE EFFECT OF THE
FAIRNESS DOCTRINE ON THE BROADCASTING OF PUBLIC CON-
TROVERSY ;

Mr. Wasttewsgr. I would like to say that I agree with the principle
espoused by Mr. Harley that educational broadcasters should not be
prohibited from editorializing. ‘ _ ‘

The Fairness Doctrine is a statement of policy by the Federal Com-
munications Commission that a broadcast licensee has an affirmative
obligation to afford reasonable opportunities for the presentation of
contrasting viewpoints on any controversial issue which he chooses to
cover.

Until as late as 1959, the only statutory basis asserted for the Com-
mission’s doctrine was the “public interest” standard of the act. The
Commission took the position that fairness requirements are “inhierent
in the conception of the public irterest * * *” Tn .1959, Congress
amended the equal opportunities provision of section 815 to exempt
news broadcasts and, in so doing, provided : : A
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. Nothing in the foregoing sentence shall be construed as relieving broadcasters,
in connection: with the: bresentation of newscasts, news interviews, new docu-

mmentaries, and on-the-spot coverage of news events, from.the obligation imposed

‘upon them under this chapter to operate in ‘the public interest and to afford

reasonable opportunity for the discussion of conflicting views on issues of publie

The Commission now also relies upon the language of the 1959
amendment as authorization for its fairness doctrine, oy :

I am convinced that most broadcasters feel that the doctrine is (a)
legally unsupportable and (6), in operation, impractical. '

At the outset it should be noted that broadcasting, like other media,
is protected by the first amendment. ‘Thus, in United States v. Para-
mount Pictures (1948), the Supreme Court said: F

‘We have no doubt that moving pictures-like newspapers and radio are included.
in the press whose freedom is guaranteed by the First Amendment,

Freedom of the press has been consistently interpreted by the Su-
preme Court to mean. that the press has a, vital role to perform in as-
sessing the activities of public figures and taking positions on public
issues, and that it shall in no way be hampered in its performance in
this role by governmental intrusion, L o

The Fairness Doctrine constitutes an abridgment of the right of
free speech. The first amendment states: P ‘ ;

Congress shall make no law respecting an establishment of religion, or prohib-
iting the free exercise .thereof ;: or abridging the freedom of speech, or. of the
press. ; ‘ : b ¥ " "

The word “abridgement” means a diminution, lessening, or reduc-
tion. In other words, neither Congress nor its creature, the FCC, may
diminish, lessen, or reduce the right of free communication,

This is precisely the net result of the Fairness Doctrine, It discour-
a%‘es the use of broadcasting for the expression of opinion, and thus
abridges the broadcaster’s right of free speech. :

Hisboric‘ally, there are several limitations on speech that have been
held not to violate the first amendment. These are situations in which
speech defames, is offensive to the basic mores of society, is injurious
;E\(T) the public health, or presents a clear and present danger to the

ation, i G :

While conceivably a single program or editorial might fall within
one of these categories, broadcasting. as a whole obviously does not,
Other arguments are advanced to justify the abridgment of freedom
of speech by radio and television. ; iy o i

Some suggest that, because broadeasting is licensed, different ©on-~
siderations apply. For example, in the recent case of Red.Lion Broad.-
casting v. FOC (1967), Judge Tamm, speaking for the Court of
Appeals for the District of Columbia, gave voice to this concept by

stating that since radio is inherently not available to all, “the compul-

sory: granting of free time may, and probably does, impose a burden
on the licensees” but not an unreasonable one, . PO T A
This rationale, however, will not withstand close analysis. Since the
early days of radio, when the concept of scarcity was first voiced, the
development of broadcast ‘technology has icreated smore than: 5,000
channels of broadeasting communications. During that, same period,
the number of ‘daily newspapers has decreased from ‘over 2,000 to
slightly more than 1,700. Thus, broadcasting is more multivoiced than
the daily newspapers—by a margin of about four to one—the com-

' parable and competitive medium for the dissemination of current news

and information,
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- Apart from this, however, there is nothing in the: first amendment
which says that it is proper to abridge freedom of speech because of
scarcity, whether it be a scarcity of public halls, of ‘soapboxes, or
churches, or printing presses, or newsprint. As a matter, of fact, we are
warned by conservationists that the supply of timber is eing rapidly
exhausted and we may have an acute shortage of newsprint in the not-
too-distant future. ' Will this - ju tify a Fairness Dogtrine, for
newspapers? b R e A
Finally, it is amgued;that,;tbe.,pgople own the airwaves and broad-
casters operate in the ,p};blic.domaim;[l‘;hergfore,;‘sm'ce; private persons
~ can be prohibited from using the sp ctrum, their privilege to nse it
can be conditioned in any way that the Congress or the TCC, in their
own discretion, deem desirable. ' N
" Tt is axiomatic that thefpgﬁer 0
privilege does not carry with 1
the surrender of his constitutionalrights. = = "
~ Tt'is clear that, even thotigh it be said that Congress qnerely extends
a}privilége which it is ‘free é)‘ withhiold—_acéess to s microphone in the
phblic dottiain-—it flovertheldds may not exact for that privilege the
surrender of the right of freedom 0f ‘speech. As’sﬁmiﬁfg‘t%at‘tﬁé’(}gﬁ;
stitution 1o motre gua:f’zihﬁbé’s the 'priva‘be“iﬁé;e;"éf" ‘) 'mict‘ophdrté"‘théﬂ it
guarantees the private use of ‘Goverhment buildings, once: that use
18 'permitted,'theyconsbitutional« rightsattach to:and govern it s
* Indeed, if anythinig, the agsumption that'the Government has abso-
lute discretion to refuse the private use of a means of comunication
makes it more than ever necessary ‘that: the ‘constitutional rights'be
given the broadest retch. A0 R T 00 T oo al o
In sum/the fa¢ts are: th thone'of the judicially acce; table limits on
freedom of speech apply to bro idcasting perse, that: roadcasting is
an important part of the press, that the available/chanhels for broad-
casting are not only abtindant but far more numerous than thoseiof the
daily newspaper and - no cotistitutional distinction can legitimately be
drawn between the two, and that the Government may not compel a
broadcaster to surrender Thi¢ constitutional rights in exchange for the
privilege of using the spectrum. SHOGRATC T G B
The doctrine, conceived originally as a policy of a very general
nature designed to bring out: a balanced presentation onimatters or
public controversy, has ‘been ' repeatedly extended and broadened.
These raise additional serious questions. Tt now contains specific rules
relating to personal attacks and political editorializing, and has even
been applied to product advertising: = ‘ iy :
- Under this extension of the doctrine, the Commission getually com-
pels licensees to broadeast particular programs or to offer time to
articular spokesman. Failure to eomply subjects licensees to fine,
orfeiture, or immediate revocation-of-license proceedings. This is in
contrast to the general requirement of fairness in other areas which are
reviewable, along with other items of station operation, at renewal
time. ‘
In many ways, the burdens imposed upon the broadcasters by the
personal attack rules are, if anything, more severe than the burdens of
damages for defamation that have been held unconstitutional as ap-

plied to even false, nonmalicious statements in printed media.

ment to grait or'withhold a

f government to or Wit :
bargain with a citizen for
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'The Commission’s personal attack ‘doctrine imposes governmental
sanctions on'licensees for statements that might reflect adversely upon
the character of individuals or groups, even though those statements
are made ifi the context of a discussion of arissue of public ithportance.
Instead of imposing civil damage lability, however, which obviously
it‘may not do, the Commission compels the broadcaster to carry the
reply of the person attacked. - ) e A
~ To the extent that the sanction is to be imposed, even'if the state-
ment involved is entirely true or; if false, is made without malice, this
right of reply goes much further than the remedy struck down by the
Supreme CPdurt; Thus, the “personal ‘attack” rules impose burdens as
onerous as many that have been held unconstitutional on the ground
that they ‘eneroach on constitutionally protected rights of speech or
press. SIARERE RSN AN R A R ;

I'would like to turn now from legal questions to the practical appli-
cationof the Fhirness Doctrine. = 0 & ' oroo oo i .

The purpose of the doctrine is to stimulate discussion of important
issues and to insure that all'views ‘are heard. In its applieation to

broadeasting, however, it operatesin justthereverse. = .

. The application of the doctrine requires the FCC to make subjective
judgments involved in ‘determining what is controversial and what is
not, in determining who and how many have the standing to reply
to a controversial issue, in determining what is “fair” and what is not.
- The regulatory process operates as ollows: The FCC examines any
suspect broadcasts. First, it must determine whether the broadcast is of
a controversial nature-~no easy task. Then it tests the program con-
tent, examining the substance, to determine whether the correct degree
of fairness was present. Finally, it tells the licensee whether he was
right or whether he was wrong. Any errors are entered on his record
to be considered at renewal time. i .
" Thus, the basic problem with the Fairness Doctrine is that it has the
effect of discouraging the use of broadcasting for the expression of
opinion. There i

18 a basic inconsistency in a policy that purports to
encourage the voicing of controversy on the air while at the same time
closely supervising and policing its exeeution and punishing mistakes.
The mete idea of this policing will discourage some broadcasters.
The complex thicket of rules which necessarily grow out of such a
policy will discourage many more. The penalty for being wrong will
discourage more. And if that isn’t enough, the inevitable harassment
from various:groups who feel that ‘they are entitled to free time will
just about discouragetherest. = : .
This bears emphasis. Other media of expression and entertain-
ment—for example, the newspaper or the theater—can be vigorously
independent of the views of Government as to what is good for the
- people. But the broadcaster, faced with Government’s power to de-
cree life or death 'for his enterprise at a maximum of every 3 years,
with judicial review a gamble against longest odds, does not have the
same independence.- The views—even the ‘hinted views—of the FCC
can prevail to sucha degree that its power, practically speaking, has
become known as the power to regulate by the lifted eyebrow. -
-~ Few would disagree with the objectives of the Fairness Doctrine:
Fairness is, indeed, a quality desired by all. But it is a quality that
can rarely be defined or measured to the satisfaction of all. When a
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Government agency determines what is fair and what punishment
shall be meted: out to those judged unfair, when there is an end result
that must be achieved at a licensee’s peril, then leverage 1s available

to Government that can induce behavior n accord with certain pre-
conceived ideas. Licenses can bécome mere privileges to be dispensed
periodically to those who sustain successfully the burden of proving
‘conformity with whatever standards of conduct the dispenser of privi-
lege may espouse. : ‘
This, we submit, is destructive to an atmosphere of free expression
and represents a real power over broadcasters’ freedom of speech.
While these actions may be neither:deliberate nor conscious, this does
not make the result any less certain or more palatable. :
~ Thus, the question is whether, both in concept and operation, the
Fairness Doctrine encourages communication of controversial mat-
ters, promotes the commumication of unpopular as well as popular
jective of a fully-informed society.
In our view, it does none of these. g ; :
. Tt discourages communication of controversial matters, restrains
the vigorous debate of controversial questions, and keeps serious is-
suesbeneath the surface of community attention. , :
* The expression of opinion on important matters by media is of vital -
importance, for without an informed, intelligent citizenry, democ-
racy cannot function. e :
NAB believes that fairness should not be made a legal requirement.
There is no doubt in my mind that the vast majority of broadcasters,
if given freedom from governmental domination, would still provide
balanced views on important matters. With some 5,000 radio stations
and 650 television stations, diversity of ownership and competition
will assure overall fairness. : : g
NAB figures show that there has been a slow increase in editorial-
izing among broadcasters. Some of these attempt to articulate the
tough, bitter, emotion-filled problems of our times. A great many
skirt them, because they fear the tangled net in which the Fairness
Doctrine will inevitably enmesh them. o
" A recent NAB survey shows that 60 percent of all station managers
stated that their reluctance to take on: controversial subjects on their
ctations was due to the difficulties they knew they would encounter
under the Fairness Doctrine. - : .
" But there are those who will ask: “Can _we trust broadcasters to be
fair?” What they mean is that if broadcasters have only a moral
obligation to be fair, there will be some who will abuse it.. I would
~ agree with that. There are always some. But those who believe in free
speech must believe that it is strong enough to withstand some abuse.
There are some newspapers which are grossly unfair, some maga-
zines, some speakers; yet, the: greater good is accomplished by not
attempting to censor all in the guise of imposing the duty to be fair.
" The first amendment was adopted with full understanding that
varying degrees of one-sidedness and unfairness existed among the
members of the press. But uninhibited public data, with all of its
inherent abuses, was considered. a superior means of informing the
electorate rather than controlling expression by requiring that it con-
form to a standard selected by Government. Overall fairness in debate
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was to be achieved by the varying multiplicity of voices ‘that freedom
" of expression invited, and not by action of Government. W T e
- Dean Barrow. Thank you, Mr. Wasilewski, for your excellent con-
. tribution to the program. - - ‘ jion ~ :

The comment on Mr., Wasilewski’s paper will be presented by Mr.
Frank Orme, executive director of the National Association of Better
Broadcasﬁng_. : « . M

-COMMENT ON PAPER No. 6, BY FRANK ORME

Mr. Orme, Mr, Chairman, honorable members of the committee,
Mr, Wasilewski has just painted a picture which could “supply the
theme for one of television’s animated cartoon programs, Instead of
“Birdman,” “Spiderman,” or “Super President,” the title of this new
show will be “Super,Antenna,f’and its hero will be the head of a great
association of broadeasters. It will stir the hearts of children every-
where to watch these 5,000 inspired broadcasters defending their right
to freedom from responsibility in their use of the public’s airwaves.
- The'villains are ready made. Mr., Wasilewski’s creature of Congress,
the FCC, can be portrayed either as a seven-headed monster or as
seven separate vultures waiting to spring upon. any broadeaster who

sticks his head up anywhere in the vast wasteland. Supporpmg vil-

Commerce Committee members, or they can be selected from the
District of Columbia Cireuit. Court judges who last June dared to
- uphold the Fairness Doctrine, e i T
Behind these twisted monsters, the producers of “Super Antenna”
will have the greatest menace of all—the 160 million Amerjcans who
argue, to use Mr. Wasilewski’s term, that the people own the airwaves
and broadcasters operate in the public interest. TN g
. The background for all of this will be the dark recesses of the
Capitol, the chambers of the House and Senate, and governmental
meetings rooms such as this where public interest is brazenly discussed
for all to hear., . D e i
~The program will, of course, be produced in black and white in
order to harmonize with its hero’s views of broadcaster interest versus

Dbublic interest. o :

There need be no misgivings about the commercial success of thig
program. Tt has superaction, supervillains, and a superhero who is
steadfastly dedicated to a unique interpretation of constitutional
rights and responsibilities. b L
1t is full of nightmarish characters and of opportunities for violence
which make it eminently suitable as a network show for children.

I won’t add further details of the “Super Antenna” show. I don’t
~want to give away the ending. -~ . : :

- In some ways, we have to consider Mr. Wasilewski’s statement, seri-
ously, even though those attending this hearing will recognize it as
propaganda designed to serve the special economic interests of the
commercial 'broa,deasting,industrjv. As: Mr. Wasilewski says, there
~are 5,000 radio stations and 650. television stations which can, if they
choose, use their transmitters to relay his ery of Government, oppres-
sion to millions who are far less sophisticated than those in this room.
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" The statement contains nothifig néw. Tt 'is & velteration of the dis-
tortions of publi¢ rights and 'denials of broadcaster responsibilities
with which broadcasters traditionally entertain’ themselves: 2
State and regional trade association meetings. = 1Y T O

Time will not permit enumeration of ‘the marny’ places 1il ‘which
Mr. Wasilewski fails to-differentiate between fact and hig otwn fancy.
Many of his conclusions, usually expressed as facts, are drawn from
assumptions that are either false or highly suspect.

For example; his flat assertion that -thé*Fsjirﬁess’iﬁo%fﬁﬁ%}consti.ﬁutes

an abridgment of the right of free speech superimposes his oym jude-
mént over the ruling of a distinguished Federal ,go,ﬁfp, aia e gives

no recognition whatever to the possibility that scores of FCC com-
missioners, Congressmen, judges, et cetera, might be right and that the
NAB might be wrong. B R T E T e e
Actually, a powerful, convincing case oan be presented to indicate
that the Fairness Doctrine substantially extends freedom. of ‘speech
rather than diminishesit. - A S
Mr. Wasilewski seems to assume that the first amendment, nd other
convenient sections of the Constitution ‘are the special ‘property of
commercial broadcasters. He tells us that the net result of the Fairness
Poetrine is the reduction of the right of free communica ion because
it discourages the use of broadcasting for expression of ‘qpiﬁi’bn'._j
We do not believe that the Fairness Doctrine has reduced e
pression, but that, on the other hand, it has added both quantity and
diversity to responsible presentation of controversial issues. Govern-

mental domination simply does not exist in broadcasting. Commercial
broadcasters have been given all possible freedoms consistent with the

overall public necessity. Regulation has been enforced so oosely that
the FCC has had an almost continuous record ‘'of resignations by chair-
men and commissioners who have been frustrated by the power of the
%)n%ufjt?ry Tobby to block their most dedicated efforts in the public
chalf. ' ’ o S e
Broadcasters can, and they do, apply pressure on Congress, particu-
larly in the House, where the cooperation of a local broadcaster, or a
fow local broadcasters, can be the difference between victory and de-
feat at election time. The industry lobby knows this and it works at
it all the time. They worked at it 4 years ago when the Rogers bill, 2
single-sentence directive to the FCC not to restrict the amount of
commercial time with which broadcasters could saturate their air
channels, drew only 46 negative votes inthe House. R '
The bill—which, incidentally, was not sponsored by the Honorable
M. Rogers here this morning—apparently got very short considera-
tion in the Senate, where it could not get to the floor through the com-
mittee. s S
Abolishment of section 315 at the community level would make it
possible for local broadcasters, one or two, and a loeal politician of
either party to gain a dominating advantage for a single political
position. ‘ : N A R
" If T were a Member of the House or Senate, or of the Federal Com-
munications Commission, T would be sickened and appalled at the
arrogant contempt which has been expressed in this hearing by several
persons for the holders of public office. These people do not recognize
that the Constitution, the first amendment, and the entire structure of

heir
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American broadeasting:is the result of Government action or that the
Government of the United States is the people of the United States.

The fact that we have 5,000 radio stations and 650 television stations
does not assure us at all that these broadcasters will operate with poli-
cies of overall fairness. Many do mot, even with the influence of the
Fairness Doctrine. .~ ‘ 2 e :
- Mr. Wasilewski has two suggested solutions to any problems that
might exist. First, the people of the United States must reverse their
mandate to Congress and its agencies to regulate broadcasting service
within the public interest, convenience, and necessity.

We should, in other words, abolish or abridge our right to trespass
upon our own property. o

The second part of the solution is that we rely on what broadcasters
eall self-regulation. In many vital aspects,self-regulation by the broad-
casting industry has been ‘a complete failure, an open invitation to
indulge in irresponsible, self- serving practices.

The radio and television codes, for example, in spite of their success
as propaganda tools to delude'the public, have dismally failed to main-
tain acceptable standardsin many ‘aspects of broadcast programing.
The most disturbing thing, about Mr. Wasilewski’s stafement is ifs
failure to recognize the obligations and responsibilities which every
broadecaster freely assumes in return for the privilege of using public
domain air channels for what s, in most instances, a spectacularly suc-
cessful commercial enterprise, _ syt
© Nor does the statement. recognize the devotion to/public service of
many members of the Federal' Communications Commission and of
Members of Congress: He views the: Commission and the Congress
with an arrogant disdain, He even fails to recognize the achievements
of many broadeasters themselves who have illustrated ‘that the Fair-
ness Doctrine can and does’ work to the benefit of both broadecasters
and the public when they apply its principles with intelligence and a
sehse of responsibility. i b sl s il D o i
© 1 Onr association, the National Association for Better Broadcasting,
would like 'to express 1its recognition and appreciation to'the News
and Public Affairs Departments of all thyes: television networks for
their leontinuing outstanding' contributions to fairness and' public en-
lighténment. There are scores of broadcasters who make sueh contri-
butions in their own communities. But we are deeply disappointed,
although not surprised, at the fact that the National' Association of
Broadcasters has come to this hearing with an attitude which appears
to reject the entire purpose of this hearing-—to examine and discuss
these things—and is aimed at destroying these things in- any ‘possible
h;@'I thank you very much for the privilege of being fiivited to this
earing. o : ; REE E A

Dezugig Barrow. Thank you, Mr, Orme. RN Padan ’
' Mr. Cramrmax. T should have noted before Mr. Orme gave his com-
ment ‘that his comment: and the Temaining two-on basic position. apers
were not reproduced in advance, and you will not find ‘them in the ma-
terials at your desk. Rt R R
- Mr. Orme. May T say, Dean Barrow, we did not receive the paper
in tithe forusto duplicatethis. 0 oo ARy AT
Dean Barrow. This is, of course, the explanation.
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 Mr. Wasilewski, would you care to comment upon the comment
upon your paper? : P 4y o '

" Mr. Wasteewskr I would say Mr. Orme and I are in disagreement,
but T would quickly hasten to add that I don’t know of <any§ody that
Tholds this Congress and the FCC in higher esteem than I. I think the
attributing of such thoughts to meis highly improper.

T am presenting a point of view here that represents not only my

point-of view, but the point of view of many, many broadcasters and
many other thinking people in our society. I didn’t come here with
any intent to hold in disrepute the FCC or the Congress. :
"1 think that the substance of my statement, and perhaps Mr. Har-
ley’s references to the doctrine, is that ‘we are not so concerned about
dealing with these villains, or as I would put it, with the devils we
Kknow: We are a little concerned about: the ones in the future that we -
don’t know. That would be' my response to: Mr. Orme.

Dean Barrow. We now invite comment on these papers. -

Dr. GoLpix. The last thing in the world I want to do is launch a per-
sonal attack on you, Mr. Wasilewski. I do have a slightly different
view, though, of how the Commission operates under the Fairness
Doctrine than the one you presented.. - . = e e
" T don’t think anything you said was technically incorrect, but I think
perhaps just to round out the picture 1 would like to give the commit-
tee my recollection of how it works: @ - - e ety

1 think it starts first with the notion that the Commigsion itself does
‘not go-out: and. monitor stations. Tt waits for complaints to come in
to the Commission. It operates under the theory that-it accepts the
broadcasters’ judgment first as to what is a controversial issue. Itis'a
kind of rebuttable assumption. It assumes ‘that the broadecaster is go-
ing to make a reasonable judgment in this area, what is'a controversial
area, and what fairness consists of. Then it receives the complaint and
it considers that. It then.sends the comments to the station.

It seems to me, as I have seen the Commission operate in this field,
that the broadcasters’ view is the one that is given considerable weight ;
that is, the Commission does not really substitute its judgment in a
categorical sense, as perhaps is implied, but in effect, is saying: “We
are assuming that the broadcaster is trying to do a fair job, and-that
he does understand the community activity, and he knows what a
controversial issueis.” Polsd ~ ‘

Then the Commission intervenes when, in its judgment, after re-
viewing both sides, it. decides that perhaps the broadcaster in this
particular case has made amistake. 1 "o ‘

T would suggest that it might be helpful if the committee asked the
FCC for some materials in terms of a period of time as to how many
complaints there have been in whichi ithe: Commission overturned the
judgment of the broadcaster. I went through the fairness statement
which the Commission has issued, and it goes through 1964. I think
I saw cases there starting in 1950. I know that there are cases that
are not: there, but those that are there were just about 12 or 13 in a
very long period of time. . = . 00 Fay A

So miy impression: is‘that  the instances ‘in" which -the Commission
overturns the broadcasters are quité unusual, rather than the usual
thing. I would suspect that the record would be: strengthened by a
factual view of how the system operates.- Lt RRARTE
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= 'The other point th&t I did want to make was that Mr. Wasilewski

- says that then the broadecaster is punished. I would like to Taise the
question of what, does this punishment; consist of? . g
- In those cases where the Commission has held, that the broadcaster
ade an honest mistake in judgment, the punishment consists in ask-
ing the broadcaster to. either itself put on another point of view or te
- ask some other group to put on a point of view, That is what the
punishment consists of. . i I "

I think, taken in that context, the picture is slightly different from
the one that Mr. Wasilewski drev. Bp N e D
. Mr. Wasmewskr, ¥ response to that. would be that T would agree
that there have been very, very few. cases ‘wherein there has been
Punishment, per se, 1in a true sense, "The thrust, ‘however, of my argu-

' - Ient s, sir, that what happens in an indiv,iduva{l}sit‘uation.td;a, partic-

ular station becomes very minute in-relationship to the overall problem

,Wearevta,lkingabouthere. N ol it i
The overall problem is: Does or does not the Fairness Doctrine as
applied and administered by the FCC have an inhibitory. effect upon
stations engaging in controversy ? My point is that it does-have such
an effect because of the fact that they are subject to hindsight by the
FCC. As we all know, hindsight is 20-20, An& the consequent retain-
ln% of counsel to respond to complaints, . - . S Y e e
have seen one, case, for example; of some time ago, where there
- Was a student teacher, as T recall, from Berkeley, Calif.; who requested
ofa station.the right to respond ‘to spots to vjoin th i’

1e . Peace Corps,.a
- right to respond to the savings bond drive as put on by our Govern-
ment and carried in spo.t‘announeemenfs,by the station; . - ey
The station was under an obligation because of that to respond to the
FCC at considerable length, indicating why they did not feel an
obligation to put on this particular teacher from Berkeley. :
What I am getting at is the administrative details that one gets
involved with can become quite enormous, and I think they are a
2 gleterrgnt to.this wide open debate that Mzrs, Pilpel was talking about
Yesterday, . Flon Raten L s s o LT Vi
Dean Barrow. Mr. Chairman, the panel has been joined: by Mr.
| Paul Porter, of Arnold & Porter, who, as you know, is a past chairman
- of -the Federal,‘Communi@&ti,ons; Commission.. He is recognized for
comment., o e : :
 Mr. Porrer. I think the statute of limitations, Mr, Chairman, has
run against me as far as service with the FCC is concerned. That was
- back, I think, in the Garfield administration, R o s
I would like to comment on what my friend Mr, Wasilewski had to
| say about the double theory of regulation. I was defending the Com-
- | Iission some time ago in the court of appeals because of the position
- of my client, and I Was suggesting that the FOC could be trusted.:
A member of the panel, ,udge:McGowa_,,n,ksaid, “Mr. Porter, suppose

g
o

some day we get a bad Commission T thought that was a geod

I said, “Your Honor, I 1o more ‘liikev;to,;cohte,x‘.xiplate' that Temote
contingency than I do that.some day we might get a bad court.”,
I lost the case, incidentally, it

.. But: with respect to the administ;x"a}tiiré\_ burden;,

But, wit ‘ m | and T share the
|eoncern, I am sure, of my friend and, former. colleague, Chairman
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Hyde, as to the administrative coniplexity of dealing with the kind
of complaints that come it with Tespect to the Fairness ‘Doctrine,
took the liberty, Mr. Chairman, of making a little survey which T
~ 'think at this point in the record might be of some interest.

T had a member of my staff make an inquiry of the Complaints
‘Branch at the FCC, in the Complaints and Yompliance Division. He
indicated that at present there are ‘three full-time professionals as-
signed to the Fairness Doctrine complaints received by the Division
and two clerical workers. Hrlabs s Lo e

To the gentlemen of this committee; this may come as a great shock
to you, but he said that this number was woefully inadequate’to deal
with the burden of the matters they' had before them.” ' .
"I undertook further an inquiry ‘48 to the number of complaints
received in a representative ipﬁrioduiide‘r the Fairness Doctrine. There
was no breakdown because the published figures are am‘alf%a‘rriated' to
include all complaints. The only way to determiné it would be to go
through the files, which ‘were not’ available tous. T
~ For January of this year, 1968, the iﬁgures*werefa‘t}ailaiblef Tt was
reported that 288 ‘complaints were ‘récéived 'during the ‘month of
January, largely under the'Fairness octrine. For a. single month,
988 complaints were veteived, in January 1968. T have ‘no idea as to
the nature of the complaints, U 63 Bingres uhIgRuIey 1) g4 02
" Mr. Hyos. That would be high for fairness complaints.

: / +

Mr. Kerra, Dean arrow, it seéms to e that at the saine time we
are'c()ns‘iderin%thé staff that 'the TCC 'has, we might ‘point out that
one network alone, having a g eat many public seryice ] rograms as
stated by Mr. Frank, has a staff of 900 people to 3hahdle"‘th}ém‘:‘Sbme of
these are undoubtedly" ifivolved with ‘the Fairness Doctrine:’”

"It seems that with such staffs they can-afford to defetrd themselves in
instances where their judgrient ig ohiallenged. 7 < g
"My, Porrer. T don’t think there lis a'question that the networks and
even the stations have he pérgonnel to process an complaints that are
received. T was just giving this figure as to the administrative burden
at the agency. I shed no tears for t%::a burdens on the networks, .
- Mr. Hyos. I would like to saiy ‘& word about the indicated mum yer of
~ complaints. Two hutidred eilfghty-eigh’c’ in'a ménth would be very high,
_according to my uriderstan ing of the situation. There would be that
number of comments, complaints, some of them repetitive of others.
But the number of specific complaints raisin the fairnessissue for reso-

lution by the Commission would be mnch' less than” that. T think the
number would be in the ordér of between 350 and 400 in a'year. = .

" Dr. Goupry. Could I ask Mr. Hyde what his recollection is of how
miany times a year the Corfitnission “overtiriis the judgment of the
et Yo et “leoqn 5o Verturns the a2

Ve, Fryoe, The cases that Drl Gioldin exarined ‘vould seéin to be the

37

list ‘of precedents that ‘weré ‘ptiblished by, the ‘Commission for the
information of the ndustry and the public. As his analysis indicated,
a fairly high proportion of those were cases in which the Commis-
sion determined that it ‘should not interfere with the j udgment of the
licensee. R iy e e cRb spre D o DI T b

If you were to examine the total number of ‘¢dinplaints that came to
it Comimiasion, T win suid that you' voild find that typically the
Comniission would tefer {the coniplaint back to the Ticehisee, and thiat
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the usual situation, the com,

plaint is satisfied by the ¢e, and there are only a limited number
of cases where the Commission makes ing ‘that the judgment
of the licénsee has not | nffﬁirﬁp@}", sonaly T S

The Craraax, Mr. Goldin asked the que

the matter would be resolved there, In
15¢e, and the

. The Crar ske

you give an estimate, of hqw ma

Ihelieve that was his question.

to- g :  th

I hav 5‘3

. The OHAIBMANr.WQPetthefe~%§; %C}, 30
W 4 £ Yy . i i - :’v‘é

robably be well for me
Sipply for the record,
out I can supply spe-

i
er g

Cgenera :
Othﬂ,t.j i LI e
;50,1000
a dozen in the year,

et a ¢
have given it to yoi
c'iﬁfs; and I will be
«Mr, Hypg. I believe it w

£'b-ul:.

Twill give youa precise figure. ~ . .
The Crratryan. Tt isn’t wholesale, then ? o
Mr. Hype. It is a very low figure. Wiy 3

A A

 (The following information was 1
‘FQO STATEMENT ‘0N CORRESPONDENCE CONCERNING %MPpIAl}réﬁﬁF‘F;xil;ﬁNﬁ’:@é” :

O

P

the committea:)

Qi 15 DOCTRINE AND SECTION (315

During the period March 1, 1967 to, February 29, 1968 the Commission received’
approximately 5,100 pieces of ‘correspondence 'concerning ‘the’ fairness 'doctrine
and -Section: 315.Thée monthly flow Vof: | correspondence viaried from o ‘high:' of
800 received in October 1967, to & low: of 214 received in February. 1968. How-
ever, some letters referred to more than one station, ¢, . - T N

It is estimated fthat one third of such correspondence constituted complaints
against broadcasters, although the percentage varies from moonth to month. The
balance; iconsists’ of complaints: against the Commission’s sdministration of the
fairness doctrine - (the greatest humber  was ‘against :thej,oﬁnmissizon’s ruling
that ithe fairness doctrine 1s applicable to cigarette advertising), letters urging
repeal or reterition of ‘Section 315,.and courtesy copies of correspondence between,
licensees and the'public. 1 . Co s T SR R

“The number: of ' complaints attually referred to licensees for their comments
ranges from 300 to 400'a;year. ;. .o, ' e T v
A count was made iof the,

compliance with-the'fairness doctrine or'Section 315, There were 16 instances
where the Commission- determinéd: licensees hadfailed o comply with the fair-
ness doctrine and. fwo instances ‘where it found.licensees had failed to-comply
with Section 315. : L LIRS LATE SO
Thus, out of approximately 5,100 pieces of correspo: ondence received annually -
~ which'hentioned fairness doctrine or Section 815, ‘only ‘800400 per year were
referred. to-licensees for their comments, and; during the past year, in only 18
instances did the Commission find that. licengees: hiad. failed to:eomply with
the fairnesy. doctrine or the .equal .opportynities, obligations imposed . by -Sec-.
Hondlo, ., C R T g
 Mr. Wasiumwsicr, May I point out, Dean Barrow, that this is per-
tinent, but it is really not germane to ‘what I am stating is the main
Issue here, because a broadeaster is. going to get into the posture of
not gefting controversial. He will be chaste, pure, and virtuous, and.
not engage in controversy to avoid the need for determinations to
Beamder o iy e g R
.. That is the point I am trying to make, I am not.arguing any indi-
vidual casesnow orin thepast. - . . e ;
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