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These hypotheses are offered primarily as a device for clarifying
the issues. It is also observed, however, that hypothesis 3, above, seems
to be the one most compatible with the legislative history.

As already stated, this memorandum wil] be limited to an exposition
of the legislative history which is relevant to the Fairness Doctrine, In
effect, this involves a review of the history of section 815 since that sec-
tion is the onl{; apparent specific statutory mandate for the doctrine.

Section 315 had its inception in section 18 of the Radio Act of 1927
(44 Stat. 1170). :

III. SectION 18 OF THE Rapio Acr or 1927

The Radio Act of 1927 was passed by the 69th Congress. Section 18
of this Act, the forerunner of section 315 of the present Communica-
tions Act, read, in pertinent part:

If any licensee shall permit any person who is g legally qualified candidate for
any public office to use a broadcasting station, he shall afford equal opportunities
to all other such candidates for that office in the use of such broadecasting
station * * *, .

It is noted that this section makes no requirement for fairness in
the discussion of controversial or public issues. The legislative history
indicates that this omission was Intentional.

A. COMMITTEE REPORT AND DEBATES—HOUSE

The Radio Act derived from H.R, 9971 of the 69th Congress. The
bill,-as passed by the House, did not contain any comparable provision
to section 18 of the Radio Act. This fact was noted in the minority
views (signed by only one member) contained in the committee report
on H.R. 9971 :

When the bill was debated in the House some concern was expressed
regarding freedom of speech over the radio:

Mr. LAGUARDIA. The gentleman stated the recommendations, among which was
a guarantee of free speech over the radio. What provision does the bill make to
carry that out?

Mr. WHITE of Maine. It does not touch that matter specifically. Personally, 1
felt that we could 80 no further than the:Federal Constitution goes in that
respect. The pending bill gives the Secretary no power of interfering with freedom
of speech in any degree.

Mr. LAGUARDIA. It is the belief of the gentleman and the intent of Congress
in passing this bill not to give the Secretary any power whatever in that respect
in considering a license or the revocation of a license,

Mr. WHITE of Maine. No power at all.*

5 "iHoquﬁRept. No. 464, 69th Cong., first sess. (1926) ; Minority views of Representative
avis, p. 16. :
3 67 Cong. Rec. 5480 (1926).
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Concern also was expressed by some members over the possibility of
private, as opposed to Government, censorship, and discrimination.®
‘An amendment was offered to provide that «“gqual facilities and rates,
without discrimination shall be accorded to all political parties and
all candidates for office, and to both the proponents and opponents of
all political questions or issues.” ¢ This amendment, insofar as it would
have prohibited unequal treatment of partisans of political questions,
was similar in effect to the present Fairness Doctrine. This amendment .
was not put to a vote as it was ruled not germane to the section to which
it was offered 7 and wasnot subsequently reoffered.

Another amendment was offered which would have made it a crim-
inal offense to broadcast any personal attack into a State wherein such
language would constitute libel or slander under the law of that State.
This amendment was ultimately rejected by the House 287 to 57.°

The radio bill, HL.R. 9971, was passed by the House 218 to 123, and
sent to the Senate.*®

Any conclusions drawn from the House debates on the original
Radio Act with respect to the Fairness Doctrine must be drawn by
negative inference. H.R. 9971 did not attermpt to impose any require-
ment of “fairness” on broadcasters. This omission was pointed out both
in the minority views contained in the committee report on the bill,
and during the floor debates. The amendment which would have pro-
hibited discrimination among the proponents and opponents of “po-
litical questions or sssues” was not adopted. Nor was an amendment
making it a crime to proadcast personal attacks which constituted libel
or slander. .

The significance of the failure of the House to adopt either of these
two amendments is debatable. The personal attack amendment aroused
objections because of its provision for criminal penalties. The amend-
ment prdhibiting discrimination among proponents and opponents
on political questions did not come to a vote since it was ruled not
germane when offered, and was not subsequently reoffered.

B. COMMITTEE REPORT AND DEBATES—SENATE

In the Senate the bill was referred to the Committee on Interstate
Commerce where it was enlarged considerably. HR 9971, as passed by
the House, did not contain any “fairness” requirements, either as to
olitical candidates or public issues. A substitute was reported by the
1éema,te committee,®® section 4 of which provided in pertinent part:

If any licensee shall permit a broadcasting station to be used as aforesaid, or
by a candidate or candidates for public office, o7 for the discusison of any ques-
tion affecting the public, he shall make no diserimination as to the use of such
broadcasting station, and with respect to said matters the licensee shall be
deemed a common carrier in Interstate commerce : Provided, that such licensee
shall have no power to censor the material broadcast. [Italics supplied.]

This provision was the subject of extensive debate on the Senate floor,
and was subsequently amended to eliminate the references to common

P ————
5 ¢7 Cong. Rec. 5483, 5489, 5491, 5501 (19286).
88 g7 Cong. Rec. 5560 (1926).
#Id., p. b561.
88 Jd., p. 5646. '

o Jbid.
4’8, Rept. No. 772, 69th Cong., 18t sess. (1926).
10
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carrier status and to “question affecting the public.” #* Some of the
discussion on this provision follows :

Mr. DiLL. I have consulted with members of the committee regarding that pro-
vision [i.e., above quoted language], and I think I am entitled to say that at
least most of the committee are agreed that lines 10 to 17 should be stricken
out and an amendment inserted, * * * s ) s

Imay say that this is a provision that has caused more objection to the bill than
probably all the other brovisions combined, It is a provision to  which ‘the
committee gave: more consideration and on ‘which the committee spent: more
time, than on probably any other Pprovision. We finally agreed to it in order, I
think, to get the bill out of the committee. After we got it out we realized that
the “common carrier” DPhrase was an unwise phrase, to say the least, at this
time. : ‘

* * * * * * .

So that we [will] take out the objectionable feature. * *. *

Mr. Wrrrs. I think that remedies one serious objection I had in mind, as to
line 12, particularly, which is broposed to be stricken out, where it says
“or for the discussion of any question affecting the public.”

Mr, Diry. That is a rather broad statement,

Mr. WiLLs. Yes.®?

‘The amendment proposed as a substitute for the language of the
reported bill read as follows:

If any licensee shall permit a broadeasting station to be used by a candidate
or candidates for any public office, he shall afford equal opportunities to- all
candidates for such public office in the uge of such broadcasting station :
Provided, That such licensee shall have no power to censor the material broad-
cast under the provisions of this paragraph and shall not be liable to criminal
or civil action by reason of any uncensored utterances thus broadeast.

As can be seen, this amendment differed from the original language
in three ma'}or respects : S : ,

(1) It deleted the provision making broadcastqrs'common car-
riers with respect to political broadcasts and public issues; .

(2) It deleted the ban on dlsorlmlnatglon’ with respect to dis-
cussing “any question affecting the public,” and

. (3) It added the Stipulation that the licensee should not be
liable to civil or criminal action by reason of any uncensored ut-
terances broadcast pursuant to this section, : )

Senator Howell argued against this amendment, Excerpts from his
remarks are set forth below, It is Joted that they express essentiall
the same views as were later contained in the FC(’s 1949 Editorializ-
ing Report: s ; -

Mr. HoweLL. Mr. President, radio affords such a unique facility of publicity'
that one has to think very carefully lest he &0 astray, thinking of newspapers
- and reasoning by analogy. * * * We have teng of thousands of newspapers,
magazines, and other publications, but there is now from necessity, and ‘will be
‘hereafter, only a limited number of radio stations, As the ‘Senator. from Wash-
ington stated yesterday, the total number of stations that are now ‘authorized
for broadcasting is about 500 * * * gng there are certain great interests in ‘this

aer Cong, Bec. 12502, 12505 (1926).
 Bditorializing by Broadoast Ldcensees, 25 R.R. 1901 (1949).
11 ’
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radio station allowed the discussion of a public question it must afford, if re-
quested, an opportunity to present the other side.
T think it was the view of the committee that if any subject was to be pre-
“sented to the public by any of the limited number of stations, the other side
should have the right to use the same forum ; and if such privilege were not to be
granted, then there should be no such forum whatever. * * % i
Mr. President; to perpetuate in the hands of a comparatively few interests
the opportunity of reaching the public by radio-and allowing them alone to deter-
mine what the public shall and shall not hear is a tremendously dangerous course
for Congress to pursue. * * x Are we to consent to the building up of a great
publicity vehicle and allow-it to be controlled by a few.men, and empower those
few men to determine what the public shall hear? .

It may be urged that we do that with the newspapers. Yes, that is true; but
anyone is at liberty to start a newspaper and reply. Not so with a broadcasting
station. However, there are only about 500 who are allowed the privilege of
conducting broadacsting stations, and there are not as many broadcasting stations
as there are fingers on one of my hands—not more than that—that have the privi-
1ege of covering the entire United States. * R ! : e

k0 * * . B * *
The Senator from Washington has left in the bill a provision respecting can-
didates. It is important, but it has not anything like the importance of the pro-
vision he has stricken out—the discussion of publie questions.* i

Senator Dill, the sponsor of the radio bill and the proponent of
the amendment to delete the reference to discussions of public ques-
tions, replied as follows:

Mr. Dirr. I sympathize with a great deal of what the Senator is saying, but
I want to remind the Senator of the danger of having the words “public ques-
tions” in the bill. : i

That is such a general term that there is probably no question of any interest
whatsoever that could be discussed but that the other side of it could demand
time; and thus a radio station would be placed in the position that the Senator
from Iowa mentions about candidates, namely, that they would have to give
all their time to that kind of discussion, or no public question could be discussed.

As I say, I sympathize with the Senator’s position; but the opposition to that
was S0 strong in the minds of many that it seemed to me wise not to put it in
the bill at this time, but to await developments, and get thig organization to
functioning, and the bill can be amended in the future. o

1 just wanted to leave that idea with the Senator as to my reasons for taking
the view T do.® :

As stated above, the amendment was adopted.** The amended bill
passed the Senate, and conferees were appointed.*”

Summary of Senate action _

The substitute version of TL.R. 9971 which was reported by the Sen-
ate Interstate Commerce Committee enl arged the House version of the
bill by incorporating two prohibitions against discrimination in the
area of political broadeasting: () with respect to candidates, and
(b) with respect to “any question affecting. the public.” As related
above, the latter prohibition was eliminated by Senator Dill’s amend-
ment on the floor of the Senate. :

C. TOUSE-SENATE CONFERENCE
In conference, the radio bill was rewritten to read as follows; this
is the wording enacted as section 18 of the Radio Act of 1927:

If any licensee shall permit any persoh who is a legally qualified candidate for
any public office to use a broadcasting station, he shall afford equal opportunities

: 67 Cong. Rec. 12503-04 (1926).

Ibid.
wrd., p. 12505.
wid, p. 12618, - v 1%y
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to all other such candidates for that office in the use of such broadcasting station,
and the Commission shall make rules and regulations to carry this provision into
effect; Provided, That such licensee shall have 1o power of censorship over the
material broadcast under the provisions of this section. No obligation is hereby
imposed upon any licensee to allow. the use of its station by any such candidate.

The conference report summarized, but did not explain the section.*

D. SUMMARY OF CONGRESSIONAL ACTION ON THE RADIO ACT OF 1927

Since section 18 of the Radio Act was later carried forward verbatim
as section 315 of the Communications Aot of 1934,* its legislative his-
‘tory is relevant to an analysis of the present law. As enacted by the
69th Congress, the Radio Act contained no provision similar to the

Fairness Doctrine. This omission seems to have beer

jected in both the House and Senate. This rejection was much more
sharply defined in the Senate debates than in the House,

These legislative events would appear to cast serious doubt on the
proposition that the Fairness Doctrine, at least in substance, is a nec-
essary corollary of the “public interest” standard contained in the
Radio Act, and carried forward into the 1984 Communications Act.
Had this been the intention or understanding of the members of the
69th Congress the debate between Senators Dill and Howell, sum-
marized above, would have been moot, since the language which Sena-
tor Howell sought to preserve would have been essentially surplus-
age. There is no suggestion in the legislative history that this was the
case.

IV. Actiox v THE 728D CoNerESS T0o AMEND THE Rapro Acr

H.R. 7716, introduced during the first session of the 72nd CongreSs,
was the most important transitional step between the 1927 Radio Act

amendment, among other things, was to extend the requirements of
equality of treatment of political candidates to supporters and op-
ponents of candidates, and to “public questions” before the people,
a legislature, or city council for a vote.5

This bill passed both Houses of Congress, but was subjected to a
pocket; veto by President Hoover,5 The same “fairness” type provision
was reintroduced in the Senate during the 73d Congress (8. 3285) for
incorporation into the 1934 Communications Act, but was not adopted
(see below). ‘

“ H. Rept. No. 1886, 69th Cong., 2d sess. (1927).

948 Stat. 1088, .

50H. Rept. 2108, 72d Cong., 2d sess. (conference report), at p, 6.

51 See generally, McMahon, “Regulation of Broadoadmg—-ﬂal a Oentur, o}r Govern-
ment Regulation of Broadcasting and the Need for Further Legislative Action.” A study
for the House Committee on Interstate and Foreign Commerce, 85th Cong., second sess,
(1958), pp. 21-89, . |
113
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V. Tae COMMUNICATIONS Acrt or 1934

Section 18 of the Radio Act was carried forward as section 315 of
the Communications Act of 1934. The bill passed by the Senate,
S. 3285, sought to enlarge the requirements of section 18, imposing
a fairness standard on the discussion of public questions to be vote
upon at an election:

Sec. 315. (a) If any licensee shall permit any person who is a legally qualified
candidate for any public office to use a broadcasting station, he shall afford
equal opportunities to all other such candidates for that office in the use of
such station; and if any licensee shall permit any person to use a broadcasting
station in support of or in opposition to any candidate for public office, or in
the presentation of views on a public question to be voted upon at an election,
he shall afford equal opportunity to an equal number of other persons to use
such station in support of an opposing candidate for such public office, or to
reply to a person who has used such broadcasting station in support of or in
opposition to a candidate, or for the presentation of opposite views on such
public questions. Furthermore, it shall be considered in the public interest
for a licensee, so far as possible, to permit equal opportunity for the presentation
of both sides of public questions.

(b) The Commission shall make rules and regulations to carry this provision
into effect. No such licensee shall exercise censorship over any material broadcast
in accordance with the provisions of this section. No obligation is imposed upon
any licensee to allow the use of his station by any candidate, or in support of
or in opposition to any candidate, or for the presentation of views on any side
_of a public question.

(e) The rates charged for the use of any station for any of the purposes set
forth in this section shall not exceed the regular rates charged for the use of
said station to advertisers furnishing regular programs, and shall not be dis-
criminatory as between persons using the station for such purposes.

This section was described as follows in the report of the Senate
Committee on Interstate Commerce: 52

Section 815 on facilities for candidates for public office is a considerable en-
largement of section 18 of the Radio Act. It is identical with a provision in H.R.
7716, 72d Congress, which was passed by both Houses.

This section extends the requirement of equality of treatment of political
candidates to supporters and opponents of candidates, and public questions
pefore the people for a vote. It also prohibits any increased charge for political
speeches. No station owner is r quired to permit the use of his station for any
of these purposes but if a station permits one candidate or the supporters or
opponents of a candidate, or of a public question upon which the people are to
vote, to use its facilities, then there is the requirement of equality of treatment
and that no higher rates than ordinary advertising rates shall be charged.

The House Committee on Interstate and Foreign Commerce reported

o substitute bill which omitted the above provisions concerning fair-
ness in the discussion of public questions.”

The Conference Committee incorporated section 18 verbatim as
section 315 of the Communications ‘Act of 1934.5 The enactment of the
Communications Act in the 73d Congress provided another instance
wherein language similar to the present Fairness Doctrine was unsuc-
cessfully proposed for incorporation into the law.

Tt might appropriately be noted at this point that the Fairness
Doctrine as presently enunciated by the Federal Communications
Commission applies to all “controversial issues of public importance.”
The Communications Act of 1934 as originally enacted contained
no such provision. The 73d Congress, which yoted the Communications

52 §, Rept. No. 781 73d Cong., 2d sess. (19384), atp. 8.
s . Rept. No. 1850, 78d Cong. (1934).
s+ H, Rept. No. 1918, 734 Cpng. (1934), p. 49.
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Act into law, rejected a much more limited version of the Fairness
Doctrine in that it eliminated from the bill as passed by the Senate a
provision that would have applied only to a “public question to be
voted upon at an election.” It should also be noted, however, that in
its requirement for “equal opportunity” the rejected langu%e'was
more riﬁorous than the present doctrine which asserts a standard of
reasonableness rather than strict equality. ;

The wording of section 815 remained unchanged until amended by
the Communications Act Amendments of 1952. These amendments, as
discussed below, did not change the 'language of section 815 with
respect to its Fairness Doctrine implications, :

VI. 1952 AmEeNDpMENTS TO THE COMMUNICATIONS Aor

The 1952 amendments to section 315 added a new subsection (b) the
burpose of which was to prevent licensees from charging more for
political time than was charged for other types of programs. It de-
rived from subsection (d) of an amendment offered on the floor of the
House to S. 658, 824 Congress,” which read : :

Sec. 11. That section 315 of the ‘Communicationg Act of 1934 (47 U.S.C. 315)
is amended to read as follows : . .

“FACILITIES FOR CANDIDATES FOR PUBLIC OFFICE

“SEc. 815 (a) It any licensee shall permit any legally qualified candidate for
any public office in a primary, general, or other election, or any person. author-
ized in writing by such candidate to speak on his behalf; to use a broadcasting
station, such licensee shall afford equal opportunities in the use of such broad-
casting station to all other such candidates for that office or to persons author-
ized in writing by such other ‘candidates to speak on their behalf, .

fied in such subsection; and the licensee shall not be liable in any civil or
criminal action in any local, State, or Federal court because of any material in
such broadecast, except in case said licensee shall willfully, knowingly, and with
intent to defame Darticipate in such broadcast. :

“(c) Except to the extent expressly provided in subsection (a), nothing in
this section shall impose upon any licensee any obligation to allow the use of
its fbroa'dcasting station by any person, . o

“(d) The changes made for the use of any broadeasting station for any of
the purposes et forth in this section shall not exceed the minimum charges
made for comparable use of such station for other purposes. . e

“(e) The Commission shall prescribe appropriate rules and regulations to
carry out the provisions of this section.” :

It is noted that, had this amendment to section 815 been enacted, it
would have enlarged the “equal opportunity” provisions to include
statements made by authorized spoxesmen of candidates. The confer-
ence report recommended an amendment in the nature of a substitute
which added the present, subsection (b).* The report discussed this
change as follows: : picgy

Section 11 of the House amendment would have amended section 815 of the
Communications Act which relates to the utilization of broadcasting facilities
by candidates for publie office. The Senate bill did not propose to amend section
315. ) o

——————————

5 98 Cong. Rec. 7415 (1952). ’
% H. Rept. No. 2426, 82d Cong. (1952).
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Under the present law section 315. provides that if any licensee shall permit
any person who is a legally qualified candidate for any public office to use a
broadcasting station, the licensee must afford equal ‘opportunities to all other
candidates for that office in the use of such broadcasting station; and it is
further provided that the licensee shall have no power of censorship over the
material proadecast under the section. The House amendment would have pro-
vided that equal opportunity must be afforded to all other candidates or their
authorized spokesmen also in those cases in which a spokesman for a candidate
for public office has been permitted to use a proadcasting station. # % * The section
as modified by the House amendment also provided that the charges made for
the use of any broadcasting station for any of the purposes. set forth in the
gection should not exceed the minimum charges made for comparable use of
such station for other purposes. The conference substitute omits the provisions
contained in the House amendment with respect to equal opportunity on account
of broadcasts made by spokesmen for candidates. * *'* e

The provision with respect to charges made by broadcasters for political broad-
casts has been retained but has been modified by striking out the word “mini-
mum.” The committee of conference agreed to omit the provision with respect
to * * * the extension of the present law to include spokesmen for candidates

because these subjects have not been adequately studied by the Committees on

Interstate and Foreign Commerce of the Senate and the House of
Representatives.” , , : :
The 1952 amendments did not alter the language of section 315 con-
cerning equal opportunities for candidates for public office. These
amendments did nvolve a regrouping of the section into three sub-
sections. The new subsection 315(b), which has just been described,
was followed, in subsection (c) by 2 provision that the FCC: “shall
prescribe appropriate rules and regulations to carry out the pro-
visions of this section.” : : ' ;
This is essentially the language which, prior to the 1952 amend-
ments, was found in the first sentence of section 315: «k * % gnd the
Commission shall make rules and regulations to carry this provision
into effect.” Prior to the 1952 amendments, section 315 embodied only
one provision, that of equal opportunities for competing candidates.
Since the 1952 amendments imposed another provision—that of uni-

formity of charges for political vis-a-vis other uses—the regroupi %
and minor language changes noted merely preserved the interna
consistency of section 315. : : . St
The “equal opportunity” language of section 315 remained unaltered
from its initial inclusion as Section 18 of the Radio Act until the Com-
munications Act Amendments of 1959. This was despite the various
attempts, described above, to enlarge the underlying equality of treat-
ment requirement to embrace more than candig,a,tes for office. As has
been seen, unsuccessful proposals had been made to include “political
questions or issues”; “any question affecting the public”; and “public
_questions to be voted upon at an election.” The conference report ac-
‘companying the 1952 amendments rejected the House version that
would have extended the “equal opportunities” requirement to cover
statements by spokesmen of candidates. i :
Prior to proceeding to a discussion of the 1959 amendments, it would
be useful to review briefly the actions of the Federal Radio ‘Commis-

sion and FederalCommumcations Commission, and the judicial deci-
sions which took place up to the time of the 1959 amendments.

&7 I1d., pp. 20-21..
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VII. Acrion BY THE Courrs, TE FrpERAL Rapio Conmission, anp
 THE FEDERAL CoMmunIcaTIONS Commission RELEVANT TO THE FaR-
NEs8 DocTRINE—1927-1959 '

Comprehensive accounts of the circumstances which necessitated the
Radio Act of 1927 may readily be found elsewhere,ss The purpose of
the following brief descripti'op is to review quickly the considerations

and Labor was made responsible for licensing radio stations and op-
erators. The enforcement of the first Radio Act presented no serious
problems prior to the First World War since there were at that time
more than enough frequencies for all the stations in existence, and
questions of interference arose only rarely. :
By 1925, however, the rapid increase in the number of AM stations
caused problems which could not be met under the Radio Act of 1912.
The courts had interpreted that Act ag not providin authority to the
Secretary of Commerce to impose restrictions as to requency, power,
and hours of operation.®
.The Secretary of Commerce finally issued a statement abandoning

his futile efforts to regulate radio under the Radio Act of 1912, an

their power and operating hours at will, regardless of the effect on
other stations. The result was bedlam on the air,

"President Coolidge, in his message of December 7, 1926, appealed to
Congress to enact a comprehensive radio law to end the confusion.®
The result was the Dill-White Radio Act of 1927,

The Radio Act of 1927 created a five-member Federal Radio Com-
mission with regulatory powers to issue station licenses, allocate fre-
quency bands to various services, and specify frequencies and power
for individual stations,

As a result of new rules and regulations promulgated by the FRC,
about 150 of the 732 operating broadcast stations surrendered their
licenses. s )

The Communications Act of 1934, the present law, was an extension
of the Radio Act of 1927. The 1934 Act was intended to place under
one regulatory agency all interstate and foreign communication by
wire and radio. ) ;

The Fairness Doctrine is generally supposed to have received its
first enunciation in the FOC’s 1949 Editorializing Report.s2 Although
the term itself seems to have originated in reference to this document,
the underlying rationale for the Doctrine ap ears to have evolved from
a much earlier period in the regulation of radio.

8 See Regulation of Bf;oa)dcasté?g, igpra note 51, pp. 1-7; National Broadcasting Co., Inc,
. U.8,, .S. 190 (1942 ; -12. ;
v gtslsalvg ge?ﬂtl? Rgxdio Cogg., 12 F.2d 614 (N.D. 111, 1928) ; see also the opinion of the
Attorney General to the same effect, 85 Ops. Atty. Gen. 126 (1928).
% H. Doc. 483, 69th Cong., second sess.,ls. 10.
9 FCC Broadcast Primer, Inf. Bulletin No. 2-B (Feb. 1964),
% Bditorializing by Broadcast Licensees, 25 R.R. 1901 (1949).
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The premise of the doctrine is that the broadcaster—conceding that
his communications are protected by the first amendment, 5*—is under
a legal obligation to make a reasonable presen ation of conflicting
views of controversial issues of public importance. This concept 18
related to, but distinct from, the “equal opportunities” requirement
with respect to political candidates. The term “equal opportunities”
in this context has been interpreted as being synonymous with “equal
time”. It is, therefore, susceptible to reasonably precise application.
Tt does require an appearance or “yse” by a legally qualified candidate
on the licensee’s facilities. Once this event takes place, the licensee is
required, upon request, to extend the same amount of equally desira-
ble time, at the same cost @if any% to all other legally qualified can-
didates for the same office. Initially, the licensee need not make his
facilities available to any specific candidate. Once having done so,
however, he incurs duties to all rival candidates similar in nature to
those of & common carrier, although that term is avoided in the statute.

"The Fairness Doctrine, however, is much less precise in both its
definition and its application. It does not require the licensee to expend
equal time in presenting conflicting views on public issues. Rather, a
standard of reasonableness is asserted ; the licensee must afford a rea-
sonable opportunity for the presentation of contrasting viewpoints.
Moreover, the equal time obligation arises only when a candidate de-
mands it. But, the licensee may not discharge his obligations under
the Fairness Doctrine by merely being willing to respond to requests
for the presentation of contrasting vieW{)oints; he must affirmatively
present, them regardless of any request or ack thereof. '

It is also noted that the term “eontroversial issue of public im-
portance,” which seems clearly amendable to & yariety of interpreta-

tions, has not been defined in the statute or In any FCC regulation.
There has been a discernible evolution leading up to the present
Fairness Doctrine. This process was buttressed by court decisions up-
holding the right of the Radio Commission, and later the FCC, to
- inquire into a licensee’s programing practices in determining whether
a grant or renewal of license would be in the ublic interest.® In the
landmark case of National Broadeasting Co.v. United S tates,t® decided
in 1943, the Supreme Court stated that the function of the FCC was
more than that of a mere ipaffic officer,” policing the airwaves to pre-
vent interference. The court stated that the Commission has “* * * the
burden of de’sermining%r the composition of that traffic.” ¢ This case
concerned the FCC’s “chain broadeasting” rules, and did not specifi-
cally involve a question of program content.

The Federal Radio Commission showed an early hostility to one-
sided, or non-objective broadcasting. This was based on the scarcity of
the available broadcast frequencies. In GQreat Lakes Broadoasting
(0. the Radio Commission said : :

8 The applicability of the first amendment to broadcastlnlg 1g clearly established. Superior
™Mims, Inc. v. Department of Pducation, 346 U.S. 587, 589 (1954) (Douglas, J., concurring) ;
U.S. v. Paramount Pictures, Inc., 834 U.S. 181, 166 (1948) ; American hroadcastlng Co.
v. U.S., 110 F. Supp. 874, 389 (S.D. N.Y. 1953), aff’d on other ﬁ‘rounds, 34 84 (1954).

e KFKB Broadcasting Ass’n v. ¥ed. Radio Comm’n, 47 B. 24 670 (D.C. Cir. 1931) ;
Trinity Methodist Church, South V. Fed. Radio Comm’n, 62 . 2d 850 (D.C Cir. 1932),
cert. den. 288 U.S. 599 (1932(): s ggmmons v. FCC, 169 I, 2d 670 (D.C. Cir. 1948), cert. den
’

8 .
2 F. 2d 191 (D.C. Cir. 1962), cert. den. 371 U.S. 821.

X 216,

&1 3 Fed. Radio Comm. Ann, Report, 6) 32 (19295) s reversed on other grounds, 37 F. 24
993 (1930), cert. dismissed, 281 U.S. 708 (1930) . See also, Chicago Federation o} Labor V.
Fed. Radio Comm., 3 T.R.C. Ann. Rep. 36 (1929) ap’d 41 F. 24 422 (1930).
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brograms is concerned. There is 1ot room in the broadeast band for every school
of thought, religious, Dolitical, social, and economic, each to have itg Separate
broadeasting station, its mlouthpiece in the ether. :

This policy was adhered to in KFKR Broadeasting Association v.
Federal Radio Oommission.ss In that case, the court upheld the FR('s
denial of renewal of a station license é)artially on the ground that the

It would not be fair, indeeq, it would not be good service to the public, to allow
a one-sided presentation of Dolitical issues of a campaign, Insofar asthe program
consists of discussion of public questions, public interest requires ample play for
the fair and free competition of opposing views, and the Commission believes
that the Principle applies not only to addresses of political candidates but to
discussion of issues of importance to the public (p. 83).

The Federal Communications Commission carried on this policy
of the Radio Commission, In Young Peoples Association for the
Propagation of the Gospel,® it denied application for a construction
permit partly because of the applicant’s policy of refusing to permit
use of its broadcast facilities for the presenting of any religious view-

The FCC’s policy against one-sided or nonobjective programin,
culminated in 1941 ‘with its decision in the case ofJ Mayflower Broad-
casting Corporation.™ At issue was the renewal of a broadcast license
for station WAAB in Boston. The FOC expressed disapproval of the
licensee’s recent programing practices: ‘

The record shows without contradiction that beginning early in 1937 and con-
tinuing through September 1938, it was the policy of Station WAAR to broadcast
So-called editorials from time to time urging the election of various candidates
for political office or supporting one side or another of various questions in
public controversy. In these editorials, which were delivered by the editor-in-
chief of the stations’ DNews service, no pretense was made at objective, impartial
reporting. It is clear—indeed the stafion seems to have taken pride in the
fact—that the burpose of these editorials was to win public support for some
berson or view favored by those in control of the station.™ - )

The FCC felt that this type of activity indicated‘ that the licensee
had been under “a serious misconception of its duties and functions
under the law.” The Commission thep went on to enunciate what came
tobe known asthe “Mayflower Doctrine :*

[W1ith the limitations in frequencies inherent in the nature of radio, the
Dublic interest can never be served by a dedication of any broadeast facility to
the support of [the licensee’s] own partisan ends. Radio can serve as an instru-

ment of democracy only when devoted to the communication of information
and the exchange of ideas fairly and objectively bresented. A truly free radio

port the candidacies of his friends. It cannot be devoted to the support of
principles he happens to regard most favorably. In brief, the broadeaster cannot
be an advocate.” :

847 ¥, 2d 870 (D.C. Cir. 1931). -
6 FCC 178 (1938g.
8 FCC 333 (1941
77d., p. 339,

21d., p. 340.

.
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The Mayflower Doctrine remained in effect for almost 10 years.
Sinee the Commission had actually renewed the station’s license, rely-
ine on the licensee’s sworn statement that he had desisted from

_editorializing, there wasno appeal from the decision.

In 1948 the Commission held public hearings designed to clarify
and reappraise its policies in this area. The result was the FCC’s 1949
Report on Fditorializing by Licensees.™ This is still the definitive
statement of the Fairness Dootrine. In the report, the FCC receded

- from its previous ban on editorializing. It now held that editorializing
was permissible so long as the licensee maintained an overall balance in
its broadcasting by affording opportunities for the presentation of con-
flicting points of view. ' ol

The Editorializing Report noted that the American system of broad-
casting leaves to the individual licensee the responsibility for deter-
mining the specific program material to be broadcast. But, said the
Commission, this choice must be exercised in a manner consistent with
the basic policy of the Congress that radio be maintained as a medium
of free speech for the general public as a whole rather than as an out-
let for the purely personal interests of the licensee. The Commission
held that this requires that the licensee devote a reasonable percentage
of his broadcasting time to t he discussion of public issues of interest to
the community served, and that such programs be designed so as to
give the public a reasonable opportunity to hear different or opposing
views on such issues. To protests that such a policy constituted a form
of censorship and violated the broadcasters’ rights of free speech,
the Commission answered :

There remains for consideration the allegation made * % % that any action
by the Commission in this field enforcing a basic standard of fairness upon broad-
cast licensees necessarily constitutes an “gbridgement of the right of free speech”
in violation of the first amendment of the United States Constitution. We can
see no sound basis-for any such conclusion. The freedom of speech protected
against governmental abridgement by the first amendment does not extend any
privilege to government licensees of means of public communications to exclude

the expression of opinions and ideas with which they are in disagreement. We
believe, on the contrary, that a requirement that broadcast licensees utilize their
franchises in a manner in which the listening public may be assured of hearing
yarying opinions on the paramount jssues facing the.American people is within
both the spirit and letter of the first amendment.”*

) n his dissenting statement to the Editorializing Report, Commis-
‘sioner Jones stated : , , i

I agree that radio station licensees may editorialize over their own facilities.
1 believe that any document establishing this policy requires a reversal of the
Mayflower Broadeasting Company decision, 8 FCC 833, which fully and com-
pletely suppressed and prohibited the licensee from speaking in the future over
his facilities in behalf of any cause. * * * 1 believe that the Commission thus
“violated that first amendment and that the Commission should acknowledge the
uncoll{le;:gitutionality of the Mayflower decision and rule that the licensee may
speak. :

Commissioner Jones also questioned the FCC’s application of the
Fairness Doctrine as a prior restraint on the licensee’s right to speak:

1 cannot subscribe to the action of the Commission in expressly imposing
prospective conditions on the exercise of the 11censee?s right to use the facilities
of a station for purposes of editorialization. 1 would not say to the licensee as

EONEEATIRINR
595 R.R. 1901 (1949).
w1d., p. 1911.
wId., p. 1914.
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does the Commission’s decision, “You may ‘speak but only on the prospective
conditions that are laid down in our report.” For my part, I would merely say
to the licensee, “You may speak.” ™ -

Since the 1949 Report, the policy of the FCC has been not only to
permit, but to encourage, station editorializing. In the 1960 Commis-
sion En Bone Programing Enquiry editorializing by licensees is

listed as one of the “major elements usually necessary to meet the publie
interest needs and desires.” ‘ S

In effect, the 1949 Lditorializing Reportis a vindication of the views
expressed by Senator Howell ag he argued against Senator Dill’s
amendment which removed the statutory ban on discrimination in the
discussion of “questions affecting the public.” 7 Indeed, some of the
language in the Editorializing Report is quite similar to that used by
Senator Howell. While these statements of position are mutually con-
sistent, it is worthy of note that Senator Howell’s views were not ac.

- tually embodied in the original legislation. R '

VIII. CommunicaTIons Acr AMENDMENTS OF 1959

The 1959 amendments added the last two sentences presently appear-
ing in section 315 (a). The first of these sentences excludes appearance
by candidates on certain news programs from being considered a “yse”
of broadcast facilities such as would entitle competing candidates to
equal time: '

-Appearance by a legally qualified candidate on any—
(1) bona fide newscast,
(2) bona fide news interview, :

3) bona fide news documentary (if the appearance of the candidate is
incidental to the bresentation of the subject or subjects covered by the news
documentary), or ! ’ :

(4) on-the-spot coverage of bona fide news events (including but not
limited to political conventions and activities incidental thereto), faih
shall not be deemed to be a use of a broadcasting station within the meaning of -
this subsection.

The second sentence added to section 815(a) reads as follows:

Nothing in the foregoing sentence shall be construed as relieving broadecasters,
in connection with the presentation of newscasts, news interviews, news docu-
mentaries, and on-the-spot coverage of news events, from the obligation imposed
upon them under this Act to operate in the public interest and to afford reason-
able opportunity for the discussion -of conflicting views on issues of public im-
portance,

The proper construction to be placed on this last quoted language is
still a matter of controversy. The effect of the two sentences added by
the 1959 amendments is to commingle the Separate concepts of equal
time for candidates anq fair treatment in discussing public issues.

A. EVENTS LEADING UP TO THE 1959 AMENDMENTS TO SECTION 3815

The 1959 amendments were in response to the action of the FCC in
the famous Loy Daly case.™ Lar Daly, a colorful and perennial candi-
date for elective office in the State of Illinois, complained to the FCC
that Station WBBM-TV in Chicago had allowed Chicago Mayor

76 Id., p. 1918-19, :

7720 R.R. 1901 (1960,

8 See pp. 11-12, thig memorandum.
718 R.R. 238 (1959).
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Richard Daley to use its facilities without affording him equal time.
Both Mayor Daley and Lar Daly were legally qualified candidates for
the Democratic party’s nomination for Mayor of Chicago. One of the
alleged uses of the station by Mayor Daley was a newsreel showing him
oreeting the President of Argentina at the Chicago airport. This, the
Jommission decided was a “use” of the broadcast facilities as con-
templated by Section 315, and required the station to afford Lar Daly
equal time. : , : , _

This interpretation of the law suxzrised many who recalled that two
years previously in the 1957 case of Allen H. Blondy * the Commission
held that news coverage by a television station of a ceremony in which
a number of judges were Sworn into office, one of them being a candi-
date, was held not to constitute a “use” of the station such as to require
the licensee to extend ual time to other candidates. :

The consequences of the Lar Daly decision, if not neutralized by
legislative action, could have been 2 serious impairment of the ability
of the broadcast industry to resent the news. The ability of the net-
works to cover the national emocratic and Republican conventions
seemed in doubt. - : o

Hearings on amendments to 315 began 3 days after the decision was

- released.® ; o

B. SENATE ACTION: 8. 2424

To resolve the difficulties created by the Lar Daly decision, the Sen-
ate Commerce Committee reported S. 0494 52 which would have
a}rlnendfd Section 315 (a) by inserting the following language at the end
thereof: : :

‘Appearance by a legally qualified candidate on any‘newsc\ast, news interview,
news documentary, on-the-spot coverage of news events or panel discussion, shall
not bgtileemed to be use of a pbroadcasting station within the meaning of this
subsection.

In its repor-t,;the committee stated the purpose of the bill as follows:

~ This bill is designed to amend the Communications Act of 1934 so as to provide
that the appearance by a legally qualified candidate on any news, news interview,
news documentary, on-the-spot coverage of news events, or panel discussion shall
not be deemed to be use of a broadcast station within the meaning of Section
315(a). In other words, it would exempt any news, news interview, news docu-
mentary, on-the-spot coverage of news events, Or panel discussion from the equal
opportunity provisions of section 815(a).* . :

Despite this statement of a limited purpose, much of the debate in
the Senate, and later in the House as well, may be read to assume sub
silentio that the Communications Act, as it then read, already imposed
a standard of impartiality, or fair treatment, for the discussion of all
ublic issues.
The following excerpts indicate the development of the final Senate

version of the 1959 amendments to section 315. This version was later
subject to modification in conference (see below).
The manager of the bill, Senator Pastore, stated :

Fear has also been expressed that the adoption of Jegislation creating special
categories of exemptions from section 315 would tend to weaken the present re-

PR
‘%14 R.R. 1199 (1957). . :
1 Hearings on Political Broadcasting Before the Communications Subcommittee of the
Senate Committee on Interstate and Foreign Oommerce, 86th Cong., first sess. (1959).
s Rept. No. 562 86th Cong., 1st sess. (19 9).
s 1d., p. 2. P
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licensees who broadecast such news, news interviews, news documentaries, on-the-
8pot coverage of news events, or panel discussion brograms from objective pres-
entations thereof in the public interest,

In recommending thig legislation, the committee does not diminish or affect in
any way Federal Communicationg ‘Commission policy or existing law which holds
that a licensee’s Statutory obligation to serve the public interest. is to include the
broad encompassing duty of providing a fair Cross-section of opinion in the sta-
tion’s coverage of public affairs and matters of public controversy. Thig standard
of fairness applies to political broadcasts not coming within the coverage of sec-
tion 315 such ag Speeches by spokesmen for candidates ag distinguished from the
candidates themselves,

* * *

* * » *
Under existing law ang policy it is absolutely mandatory that [licensees] shall
Serve the public interest because these media are in the public domain, and there-
fore they should be fair in their treatment in all events,®

On the floor of the Senate the words “or panel discussion,” which
appeared in S, 2424 ag reported (see above), were stricken and the
following language was added : s

* % * hut nothing in this sentence shall be construed as changing the basic
intent of Congress with respect to the provisions of this Act, which recognizes .
that television and radio frequencies are in the Dublic domain, that the license
to operate in such frequencies requires operation in the public interest, and that
in newscasts, news interviews, news documentaries, on-the-spot coverage of news
events, all sides of bublic controversies shall be given as fair an opportunity to

_be heard as is practically possible.

This amendment was offered by Senator Proxmire and was discussed
inthe following colloquy :

Mr. PASTORE. I think I know the intent of the amendment of the Senator from
Wisconsin., He ig merely reiterating what we are trying to do by section 2 and
also what we have done in the report, namely, that we abide by the philosophy, so
far as standard of fairness is concerned.,

But I do not like the use of the words “as equal an opportunity” in the last
part of the Senator’s amendment. I am afraid that that might be considered a
repudiation of what we are trying to do by the exemptions. If the Senator will
change the wording to “as fair an opportunity,” with a clear understanding that
this does not substantially defeat the purpose of the exemption, but merely ex-
presses the philosophy that the media of radio and television are in the publie

In my opinion, the amendment is surplusage. I think we have already accom-
plished the burpose of the Senator’s amendment, We have expressed it in the
report. But if it will make the Senator happy to have the language in the bill,
I will accept the amendment and take it to conference,

Mr. PROXMIRE, T appreciate the Senator's Support in saying that he will accept
the amendment under the circumstances, I am trying to protect all viewpoints in
Dublic controversies by providing them an equal opportunity,

Mr. PASTORE. A fair opportunity.®

In response to a question from Senator Hartke, Senator Proximire
further explained the purpose behind his amendment to S, 2424 ;

¥ * * The whole purpose of the bill is aimed at the situation which arose with
the case of Lar Daly. If lines 5 to 9 in the bill have any meaning at all, they
mean that a broadecaster is not required to give an opportunity to each legally
qualified candidate, What the broadcaster should do is to consider all sides
—_— .

# 105 Cong. Rec. 14439-41 (1959),

& Id., pp. 14450, 14453,

> D. 14462,

81 1d., p. 14457,
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of public controversies, and make certain that not only the conservative, or not
only the liberal viewpoints or ideas are expressed, but that the public has a
chance to hear both sides, in fact all sides, and to be more specific so that this
bill cannot be construed in any way to limit the responsibility of broadcasters to
present all viewpoints, including the responsibility upon the appearances of
qualified candidates on TV or radio.

~ The Proxmire amendment was agreed to and appeared in the final
version of S. 2424 passed by the Senate.

C. HOUSE ACTION: H.R. 7985

The House of Representatives substituted the provisions of H.R.
7985, 86th Congress, for those of S. 2424. As reported by the House
Committee on Interstate and Foreign Commerce,* and passed by the
Ho%se), this bill added the following new centence at the end of section
315(a):

Appearance by 2 legally qualified candidate on any bona fide newscast ¢in-

cluding news interviews) or on any on-the-spot coverage of news events (in-~

cluding but not limited to political conventions and activities incidental thereto),
where the appearance of the candidate on such newscast, interview, or in con-

“nection with such coverage is incidental to the presentation of news, shall not
be deemed to be use of a broadcasting station within the meaning of this
subsection.

The purpose of the change as stated in the House report, was this:

It seems to the committee that the principle of substantial (as distinguished
from absolute) equality of opportunity for qualified political candidates, with
respect to appearances on radio and television broadcasts, is a sound principle
bearing in mind (1) the importance of radio and television in connection with
our political processes and (2) the fact that broadcasting facilities, and partic-
ularly television broadcasting facilities, are limited in number and subject to
Government licensing. Therefore, in the opinion of this committee, an outright
repeal of section 315 would not be in the public interest.

However, the committee recognizes that there is another principle which is
important to the proper functioning of our political processes, pamely, that the
public interest is served if the people of our country are well informed with re-
spect to political events and public issues, particularly in order to make an in-
formed choice among competing political candidates.”

During the House debate on the bill, Chairman Harris.of the House
Commerce Committee presented the following views:®!

1 believe most of the Members are generally familiar with the pbackground of
this legislation. On June 15, 1959, the Federal Communications Commission
adopted an “interpretive opinion” in the so-called Lar Daly case * * * to the
effect that the appearance by a legally qualified candidate in the course of a
newscast must be considered use of a broadeasting station within the meaning
of section 315 entitling other legally qualified candidates for the same office to
equal time.
* * * * *

* . *

[After referring to the -Blondy decision, described above] The Blondy decision
confirmed the traditional concept held by broadcasters throughout the country
and candidates alike of considering the equal time requirement inapplicable to
appearances of candidates on newscasts. The Lar Daly. decision abandoned this
traditional concept and it is the primary purpose—Ilisten to me—it is the primary
purpose of this legislation to write back into section 315 this traditional exemp-
- tion from the equal time requirement and to deal with other things that always
have been thought to be exempted from the equal time requirement.

* * * Tk * * *

PRSI

5 Thid. : o
:” H. Rept. No. 802, 86th Cong., first sess. (1959).

0 Jd., . 4.
91105 Cong. Rec. 16229-30 (1959). . - -
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Mr, Chairman, in bringing thig legislation to the floor of the House, I would
like it clearly understood that the committee was almost unanimous in rejecting
proposals to repeal section 3815 outright, The legislation reported by our com-
mittee and the action of the other body on substantially similar legislation
amount to g reaffirmation of the principle of equal time; and it ig my sincere
hope that broadecasters ag well as the Commission will make diligent efforts
to observe this provision of law the way Congress intends it to be observed.

* * * * . * * *

As I see it, both broposals exempt appearances of candidates on newscasts
(including news interviews) and on-the-spot coverage of news events. That is
the crucial thing in this legislation—to overrule the Lar Daly decision and to
make it clear that important news events involving the appearance of a can-

didate may be covered on-the-spot without giving the right of equal time to other
candidates, !

The ensuing diseussion on the floor of the House indicates the great
majority of the Members thought of the proposed legislation solely
as & measure relating to appearance by political candidates, The House
voted down an amendment which would have expanded section 315 ( a)
by requiring equal opportunities for opposing “representatives of any
political or legislative philosophy” as well as for opposing candidates.?

D. CONFERENCE COMMITTEE REPORT AND DEBATES

The present language of the statute was recommended by the Con-
ference Committee, s g[‘he House and Senate versions of the amend-
ment differed in several technical respects which have no special rele-
vance to the Fairness Doctrine. The Senate bill, however, contained
what has been described above as the Proxmire amendment. This lan-
guage read as follows

* ok % hut nothing in thig sentence shall be construed ag changing the basic
intent of Congress with respect to the provisions of this Aect, which recognize
that television and radio frequencies are in the public domain, that the license
to operate in such frequencies requires operation in the public interest, and that
in newscasts, news interviews, news documentaries, on-the-spot coverage of news
events, all sides of public controversies shall be given as fair an opportunity to be
heard as is pbractically possible.

The House substitute contained no similar language. The conference
report states: ,

With certain modifications this language has been included in the conference
substitute as a sentence reading as follows :

“Nothing in the foregoing sentence shall be construed as relieving broadcasters,
in connection with the presentation of newscasts, news interviews, news docu-
mentaries, and on-the-spot coverage of news events, from the obligation imposed
upon them under this Act to operate in the Dublic interest and to afford reason-
able opportunity for the discussion of conflicting views on issues of public

The conferees feel that there is nothing in thig language which is inconsistent
with the House substitute. It is a restatement of the basic policy of the “stand-
ard of fairness” which is imposed on broadcasters under the Communication Act
0f 1934,% .

There are significant differences in the language of the Proxmire
amendment and the revised language which is presently part of Sec-
tion 315 (a). The former refers to the “basic intent of Congress’.’ where-
as the present statutory language refers to “the obligations imposed

2 Id., pp. 16245-6, '
9 H. Rept. No. 1069, 86th Cong., 1st sess. (1959).
% Id., pp. 4-5.
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upon them under this Act.” The conference evidently felt that the in-
clusion of this language was not inconsistent with the House substitute,
which contained no such statement. This would indicate that the lan-
guage was re arded as being in the nature of surplusage, or a mere

restatement of existing law. The language of the conference report is
somewhat less definitive than this, however:

1t is a restatement of the basic policy of the “gtandard of fairness” which is
imposed on broadcasters under the Communications Act of 1934.

The policy of a “standard of fairness”, referred to by the conferees
as being “imposed * * * under the Communications Act.” evidently
has reference to the FCC’s Fairness Doctrine. But the language of the
Conference Report, and the debates which took place in%)ot houses
of Congress prior to the conference, do not seem to establish an inten-
tion to ratify the Fairness Doctrine in all of its applications. °° More-
over, the Lar Daly decision, which it was the purpose of this legisla-
tion to overrule, did not involve the Fairness Doctrine. Even wit.

respect to political matters, the language actually settled upon by the

conferees (i.e., the last sentence now appearing 1n Section 315(a))
mav be read as no more than 2 statement of t%e sense of Congress.
This was more apparent in the original “Proxmire Amendment” than
in the final language adopted. Nevertheless, the conferees regarded
this final language as no more than a “modification” of the original
Proxmire amendment.

In submitting the conference report to the House, Chairman Har-
ris stated :

Now, just in case anybody in the broadcasting  industry or in the Federal
Communications Commission, or even a candidate himself, should get the idea
that “the reins are off; you can do what you want to,” we have accepted in the
conference substitute a provision gimilar to what was referred to as the Prox-
mire amendment in the other body.

* ) * * * *

* *

Furthermore, in the statement of managers on page 4 you will find that it is the
intention of the conferees that in order to be considered bona fide, a news inter-
view must be a regularly scheduled program. * * * The great problem is that
on the local level a broadcaster might set up a panel discussion or news inter-
views that are not regularly scheduled programs pbut which constitute an effort
of some political candidate. This is pot intended to be exempted. * * * Then we
went further than that to be sure that there was no advantage taken by the
broadcasting industry or anyone else and reaffirmed the ustandard of fairness”
established under the Communications Act. Anyone trying to take advantage will
be held accountable to the Federal Communications Commission for his action.

* * * * * * *

Mr. AVERY. * * * I wondered, while the gentleman was in the well * * *
if he would not address himself to the proposition that the test of the stand-
ard of fairness still prevails in the basic act irrespective of any changes' that
we have made in section 315 ; and it applies not only to political candidates, but
issues and editorializing by licensees as well.

Mr. Harris, The gentleman is eminently correct. He will remember as he was
one of the conferees, that we discussed this particular item and everyone agreed
that the standard of fairness must prevail, and applies to the programs which
will: be exempted from the equal-time requirement of section 315.%

‘With one exception, to be noted below, there was no discussion of
any specific application of the standard of fairness other than i rela-
tion to political candidates. Nevertheless, statements made by some

% (f. note 82, supra.
96105 Cong. Rec. 17778-79.
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Members indicate an assent to the idea of a standard of fairness in
other unspecified areas, G

Senators Pastore and Scott expressed the following views as to the
meaning of the conference bil] : *7

Mr. PASTORE. [While the House conferees found some fault with the so-called
Proxmire amendment, we insisted it be retained in the bill, if with some slight
modifications, because it was the one condition Wwe could write into the law to
make sure the Federal Communicationg Commission would give the matter the
right interpretation,

casters alike, that we were not abandoning the Dhilosophy that gave birth to

section 815, in giving the people the right to have a full and complete disclosure
of conflicting views on news of interest to the DPeople of the country,

* * * * * * *

I wish to say to all Members of the Senate that section 315 wags written in
the law not to promote any one candidate nor for the benefit of one candidate
as against another, or for candidates themselves generally, but wag written into
the law to give the public the advantage of a full, complete and exhaustive dis-
cussion, on a fair obportunity basis, to al] legally qualifieq candidates but for
the benefit of the bublic at large,

Up to this point in the discussion of the conference re ort, the con-
cern seemed substantially limited to insuring that the efimination of
the “equal time” requirements of section 815 a) was not used by the
broadcast industry as an éxcuse to engage in favoritism among politi-
cal candidates. Senator Scott, however, made the following “state-
ment ; %8

Mr. Scorr. * % * T am’ very much concerned that in thig limited area of the
airwaves if we in Congress attempt to restrict too closely the freedom of the
Press, which already is more limited in that area than in any other of the
media * * * jp my judgment, the time will come when the Supreme Court 'will
strike down whatever we have done in an attempt to bail out the Federal Com-
munications Commission for Some future unfortunate decision, Therefore, I
think we ought to be exceptionally careful to brovide ‘as much freedom of ex-

*
We have maintained very carefully the Spirit of the Proxmire amendment, and
I ought to point out what I do not think hag yet beenfexplained, that the phrage
“To afford reasonable opportunity for the discussion of conflicting views on issues
of public importance” doeg not refer merely to Dolitical discussions gg such or to
opposing views of DPolitical parties or of candidates, It ig intended to encompass
all legitimate areas of public importance which are controversial, and there are
many, as we know, which Pertain to medicine, to education, and to other areas
than political discussion, and it is intended that no one point of view shall gain
control over the airwaves to the exclusion of another legitimate point of view,

———
o7Id., p. 17830-31.
%105 Cong. Rec. 17831-82.
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The conference report makes no mention of other than political ap-
plications of the amendment to section 315(a). ,

Congress suspended the equal time provision of section 315(a) with
respect to nominees for President and Vice President of the United

States for the period of the 1960 campaign, with the stipulation that its

action should not be construed as relieving broadcasters from the ob-
ligation to operate in the public interest.*® i

IX. FCC INTERPRETATION OF CoMMUNICATIONS AcT A MENDMENTS
' or 1959

The interpretation of the FCC is that the 1959 amendments had the
offect of incorporating the Fairness Doctrine into the Act. In 1ts letter
to Chairman Harris % the Commission stated: -

« % * [§]ince 1959 the Communications Act imposes the specific obligation of
fairness upon the broadcast licensee who permits use of his facilities for the pres-

entation of programming dealing with controversial issues of public importance.
* : . * * * * * L ]

In short, just as there is a specific statutory obligation upon the licensee to
afford “equal opportunities” to legally qualified candidates, so also there is one
“to afford reasonable opportunity for the discussion of conflicting views on issues
of public importance”—to be fair in treating controversial issues.

This determination that the 1959 amendments constituted a statu-
tory enactment of the previously enunciated Fairness Doctrine would
seem to make Section 315(c) of the Act applicable to the Fairness
Doctrine. That section reads as follows:

The Commission shall prescribe appropriate rules and regulations to carry out
the provisions of this section. :

The Commission promulgated no rules or regulations concerning
the Fairness Doctrine until 1967. The rules promulgated in 1967 deal
only with personal attacks and political editorials, both considered
subdivisions of the Fairness Doctrine. No overall rules have been
adopted and the Commission’s application of the Fairness Doctrine
has been in the form of ad hoe decisions related to the specific com-
plaint before it.

X. CoNCLUSIONS

A review of the legislative history of the Communications Act with
respect to the Fairness Doctrine does not establish whether the doctrine
should properly be considered a part of the statute.rot It does not
appear, however, that any legal ogligation on the part of broadcast
licensees to present conflicting sides on controversial issues of public
importance was contained in section 18 of the Radio Act of 1927, the
forerunner of the present section 315. This fact was noted by critics
of the original Section 18, such as Senator Howell and Representative
Davis.2?? Despite several attempts to broaden the original wording of
tl}e statute, it remained substantially intact until the amendments
of 1959. '

0 Pp.L. 86-677; T4 Stat. 554.

108 R.R. 2d 163 (1963).

101 Byt see, Coons, Freedom and Responsibility in Broadcasting, 81-18455 (1961) (Ap-
pendix 1. Rosenbloom. “Authority of the Federal Comimunications Commission’) ; Barron,
The Federal Communications Commission’s Fairness Doctrine: An Evaluation, 80 Geo.
Wash. L.R. 1 (1961). :

102 See pp. 9 and 11, this memorandum.
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In the view of the FCC, the 1959 amendments codified the Fairness
Doctrine in all its ramifications into the Communications Act. This
conclusion can easily be supported from certain general statements in
the committee reports and the floor debates, but not from any specific
Statement of legislative intent, The Clrcumstances under which the
Communications Amendments of 1959 became necessar , however,
were not such as to raise the issue of the entire Fairness goctrine be-
fore the Congress. At issue was only the question of exempting news
programs from the “equal time” provisions of section 315. The addi-
tion of the Proxmire amendment, which in modified form is now con-
sidered to be the enactment of the Fairness Doctrine, seems to have
been motivated by a desire to insure that the lifting of the “equal
time” requirements would not be used as a means of favoring particu-
lar candidates by means of slanted news presentations. The repeatedly
stated purpose of the 1959 amendments was to overrule the FCC’s
Lar Daly decision. This decision was released by the Commission on
June 15, 1959; the 1959 amendments became law 90 days later. o

has been suggested that Congress, in its enactment of the 1959
amendments, intended neither Approval nor disapproval of the Fajr.

arette” decision, subjects far removed from political questions, and not
specifically contemplated by the Congress in the 1959 amendments,
can fall within the doctrine, ~ ' ,

On the other hand, Senator Scott’s statement, quoted above, does -
not appear to be reconcilable with such a limited interpretation. This,
however, must be weighed against the absence in the ouse, Senate, or
conference reports ofg any specific discussion of nonpolitical applica-
tions.

Again, while much of the language in the debates and reports on
the 1959 Amendments seems to indicate that the Fairness Doctrine was
assumed to already be g part of the Communications Act, the Com-
mission seems to date the inclusion of the Fairness Doctrine into the
Act as having been accomplished with the 1959 Amendments,

he recent case of Red ion Broadcastz'ng Co., Ing. v, FOO 0 con-
cludes that Congress ado ted the Commission’s Fairness Doctrine in
the 1959 amendments, T is conclusion is reached, however, without
any specific diseussion of the legislative history. Moreover, the factual
situation in the Zed Lion case 18 a limited one involving the right of
an individual to reply time in which to answer a personal attack cap-
ried over a radio station, Certiorari has been granted by the Supreme
ourt. The decision by the Court on this case may well conclusively
define the extent to which the Fairness Doctrine is the implementa-
tion of a statutory requirement. . :

108 Robinson, The FCC and the First Amendment: Observations on 40 Years of Radio
and Television Regulation, 52 Minn, L, Rev. 67, 134 (1967) ; Of. Dean, Political Broadcast-
ing: The Oommunications’ Aot of 1934 Reviewed s 20 Fed, Comm, B.J. 16, 29-31 (1968) ;
gixélhagb 4l¢7)ditorial.<: and Oontroversy: The Broadcaster’s Dilemma 32 Geo, Wash, Law Rev. .

104 381 F, 2d 908 (D.C. Cir. 1967). i
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APPENDIX B
[Federal Register, Vol. 32, No. 179, Sept. 15, 19671
FEDERAL GOMM:UNICATION 8 COMMISSION
[FCC 67-1029]
APPLICABILITY OF THE FAIRNESS DOCTRINE o0 CIGARETTE ADVERTISING

MEMORANDUM OPINION AND ORDER

In the matter of Television Station WCBS-TV, New York, N.Y,, RM-1170;
FCO 67-1029.

1. The Commission has before it for consideration: A “Petition for Rule:
making” angd ‘a “Petition for Stay of Dffectiveness of Application - of Fairness
Doctrine to Cigarette Advertising,” filed on June 20, 1967, by the law firm of
Smith, Pepper, Shack and I’Heureux on behalf of various broadcast clients; a
letiter dated June 23, 1967, from Columbia Broadcasting System, Inc. (CBS),
requesting reconsideration of a ruling in the Commission’s letter of June 2, 1967,
to television station WOBS-TV ; a “Petition for Reconsideration” and a “Petition
for Revcon:sideratiop” and a “Petition for Immediate Stay of Effectiveness Pend-

Association of Broadcasters (NAB) ; a letter from Association of National Ad-
vertisers, Inc., dated June 29, 1967, requesting ' reconsideration of the ruling;
petitions for reconsideration incorporating requests for stay, filed by the Tobacco
Institute, Inc, et al., and WGN Continental Broadcasting Co., et al., on ‘June
30, 1967, and July 8, 1967, respectively ; and Detitions or requests for recon-
sideration filed on July 8 and 5, 1967, by American Broadecasting Co., Inc,
(ABC), National Broadecasting Co., Ine. (NBO), Stover Broadcasting Co.,
Griffin-Leake TV, Inec., et al, the law firm of Dow, Lohnes and Albertson on
behalf of 17 broadcast’ licensees, and the law firm of Pierson, Ball angd Dowd on

sideration wag filed on August 1, 1967, by 'the Maryland/District of Colum-
bia/Delaware Broadecasters’ Association ; and g “Statement of Position by Fed-
eral Communications Bar Asgsociation” on July 27, 1967. Requests for recon-
sideration have also been received from several Congressional sources. A pleading
in support of the Commission’s ruling has been fileq by the complainant, John F.
Banzhaf III ; his pleading challenges the standing of ‘the petitioners and many
of the arguments advanced, and urges denial of the relief sought.® Petitioners
seek rule making on, and reconsideration and recission of, a ruling in the Com-
mission’s letter of June 2, 1967, to television Station WCBS-TV, New York City,
that the Fairnesg Doctrine is applicable to cigarette advertising (I'QC 67-641),
and a stay of the effectiveness of the ruling pending action on their petitions.

2. Our ruling (FOC 67-641) was made on a complaint against Station WCBS-
TV, New York, by Mr. John F. Banzhar III, who asserted that his stattion; after
having aired nhumerous commercial advertisements for cigarette manufacturers,
had not afforded him or some other responsible Spokesman an o portunity “to
present’ contrasting views on the issue of the benefits and advisability of smok-
ing.” Specifically, he noted three cigarette advertisements broadcast on November
24, 1966, over WCOBS-TV which bresented smoking ag “socially acceptable and
desirable, manly, and a necessary part of a rich full life.” Attached to the com-
plaint was a letter by Mr. Banzhaf to the station requesting that free time be
made available to “responsible groups” roughly approximate to that spent on the
. .

1In addition, the Commission hag received various resolutions from State associations

merous letters fr. bli

of broadcasters’and nu om the publie,
2We do not find the arguments raised as to Detitioners’ standing persuasive.
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promotion of the “virtues and values of smoking.” There was also attached a reply
to Mr. Banzhaf by WCBS-TV setting forth the programs which it had broad-
cast on the effect of smoking on health, taking the position that these programs
provided contrasting viewpoints on this issue, and stating its view that the Fair-
ness Doctrine may be inapplicable to commercial announcements solely aimed at
selling produets. In Mr. Banzhaf’s complaint, he asserted that the WCBS-TV
showing a compliance with the Fairness Doctrine was insufficient to offset the
effects of advertisements broadcast daily for a total of 5 to 10 minutes each
broadcast day.

3. The Commission ruled that the Fairness Doctrine is applicable to cigarette
advertisements, but rejected Mr. Banzhaf’s claim that the time to be afforded
roughly approximate that devoted to cigarette commercials. We held that 2
station which carries commercials promoting the use of a particular cigarette
. ag-attractive and enjoyable is required to provide a significant amount of time to

the other side of this controversial issue of public importance—i.e., that however
enjoyable, such smoking may be a hazard to the smoker’s health. We stated that
here, as in other areas under the Fairness Doctrine, the type of programing and
the amount and nature of time to be afforded is a matter for the good faith,
reasonable judgment of the licensee, upon the facts of his situation; and that
accordingly the initial judgment as to whether sufficient time is being allocated
each week in this area by WCBS-TV is one for the licensee.

4. By a letter to the Commission dated June 23, 1967, CBS requests that the
contents of its letter be treated as the comments of WCBS-TV on. the complaint
and that the Commission reconsider its ruling on the basis of these comments.
COBS does not request a stay of the effectiveness of the ruling, but.does challenge
the merits of the ruling. :

5. In support of their requests for relief, other petitioners urge that the ruling
has broad implications and will affect all licensees carrying cigarette advertising
though they did not have an opportunity to heard prior to its adoption. It is

“asserted that substantial doubts as to the validity of the ruling are presented by
the various requests for reconsideration and other relief, and that licensees will
not dare risk noncompliance pending action on these pleadings lest their non-
compliance be raised at license renewal time. It is further asserted that licensees
would suffer jrreparable damage in the interim by temporarily adhering to the
ruling because they would risk loss of substantial amounts of advertising rev-
enue and compliance would disrupt station advertising policies as well as give
rigse to scheduling and production problems. Consequently, petitioners state, fair-
ness and an equitable administration of the Fairness Doctrine call for a suspen-
sion of the effectiveness of the ruling pending action on the petitions for recon-
sideration and rule making. .

6. We agree that the ruling constitutes a precedent on an important issue which
will affect licensees other than WCBS-TV and may necessitate a change in the
operations of some. In view of the widespread interest in the ruling by persons
who have not hitherto been heard, and since stay relief has been requested, we
have decided to give expenditious consideration to the arguments made in all of
the pleadings before us to determine whether anything has been advanced on the
merits which would warrant reconsideration of our ruling, a stay of its effective-
ness, or rule making in this area. The positions of the parties appear to be amply
set forth in the pleadings on file, and we have given thorough consideration to the
arguments made in reaching our decision. For the reasons set forth below, it is
the conclusion of this Commission that nothing has been advanced which would
warrant reconsider‘ation or a stay.of our ruling or rule making. However, in the
circumstances, we have decided for reasons of equity that the conduct of licensees
(including WCBS-TV) in applying the Tairness Doctrine to cigarette advertising
prior to the publication date of this memorandum opinion and order (which we
shall also mail to all broadcast licensees) will not be considered in connection
with their applications for renewal of license; conduct subsequent to that date
will receive consideration, in specific rulings where appropriate or at license
renewal time: :

1. PETITIONERS’ ARGUMENTS ON THE MERITS

7. The principal contentions presented on the merits of the ruling are: (A)
That the Fairness Doctrine is itself violative of the First and Fifth Amendments
tothe U.S. C‘onstitution and hence cannot properly serve as a basis for delineating
licensee responsibilities under the Communications Act; (B) that the Fairness
Doctrine, even if constitutional, applies only to programing in the nature of
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i o e
news; commentary on bublic issues, or editorial opinion, and doeg not extend to
advertising»; (C) that the Commission is precluded from applying the. Fa,ifrn:(gs’sr :
" Doctrine to cigarette advertising because Congress has Dbreempted. the field and 3
the Commigsion’s ruling is contrary ‘to Congregsional boliey ; (D) that even if
the Fairnesg Doctrine broperly applies to. cigarette adveri;ismg the Commission
has invalidly made a blanket ruling that any’cigarette advertisenent :
Presents g controversial issue of public importance,,whepea‘s‘no:cohtm e
issue of public importance can be presented ‘where & lawful business is advep. -
tising a lawful product and, in the absenceof any health clain in the commercial
or: afﬂrmative,diseussio-n" of the ‘health ‘issue, there is ne viewpoint to Gppose’:
(B) that the requirement that a. significant amount’ of time be allocated each

- gestion that g licensee might, inter alia, present a number Of public serviee
announcements of the ‘American Cancer'S'ociety- or the Department of Health,
Education, and Welfare, will cause a debasement of the Fairness Doctrine gen-
- erally and substitute Commission fiat for licenssce judgnrent ; (F) that the ruling
- cannot logically be limited to: cigarette advertising alone; (@) that the ruling
will ‘have an: adverse finaneial effect upon broadeast licensees by causing the.
cigarette-industry to turn to other advertising media‘and wil} also have an’ad
verse effect on' the sale of cigarettes; and (H) tbat the ruling is in any ‘event
Drocedurally invalid for ‘failure »tofaceord‘interested” bersons an' opportunity. o
‘be heard prior to'the issuance: of a novel and unprecedented policy ¢ i
We shall carefully ‘examine each of these contentions below and set forth in full
our reasons for concluding that they lack merit. o0 0 ;

AL coNéiITtJTIONAiITY‘oF :
S 8. Those ‘parties claiming that the Fairness Doctrine. is violative of %he Firs
and Fifth Amendmle.nts‘t‘o the Constitution incorporat’e’ by“refererme their

Amendment challenge wag ‘also rejected. o Red Lion Broadcasting Co, v. Fed-:
eral Communications Commission, Case No. 19,938 (C.A.D.C., ‘decided June 13;
1967), and we see no valid distinction in the circumstanceg of this matter,® =

B. BCOPE OF FAIRNESS DOCTRING &

and editorial opinion because it contains no reference to Aadvertising, It ig fur-.
ther urged that no -mention of advertising was made in.the 1964 Fairness Primer,
29 F.R. 10415, and that the Commission hag never interpreted the ‘doctrine a
applying to advertising, In ‘addition, it is asserteq that Congress; in glving spe-
cific approval to the Fairness Doctrine as a basic delineation of a standar,

~ WGN Continental Broadcasting Co., ‘et a . T ] al :
Pepper states that it does uot address itself to the question of Whether Red Iion. Broad-
ggstxngi Co. Yi‘lFederal; Communications Commlssion,k Case No, 19,938 (C.AD.C., June 13,
1967), is good law. Co e ! b ¥ e
.4 Since ‘gadvert'ismg, although not Wholly beyongd - the. First Amendment’,en;jﬁ
rotection that. other speech (See Murdock v.,PennsyIvania,.,319 U.8. 105, 110—
,%alentine V. Chrestenson, 316 U.S. 52, 54 ; Martin v. Struth'ers,j“vsm U.S. 141
note 1; Beard v, Alexandria, 841 0.8, 622, 641-643), 'the‘Commisslon's bower ‘to’ reg
late advertising by radio may, indeed, he broader than it ig With respect to. Drograming
See Head v, Board. of Examiners, 374 U.S. 424, 4 L :
¢f. Farmers Union v, WDAY 360 1.8, 525. 5‘29—5133)1([)011&?13 bll‘:;ugicasts) ; Henry v,

Federal Communicaﬁbns«Commission, 802 F. 24 » 194 (C.AD, .), cert. “den. 8l
U.8. 821 (entertainment), R 7 : : R e T R

% Insofar as it is asserted that due Drocess has not pee J “we belleve that our
.extensive consideration of ‘t] leadings f al meets the requirements of

due process in 18 and ‘the argiiments. relating theretp (see
| pars. 55-58; infra), The conduct of licensees prior to the ‘Dublication of this memorandum
“|opinion and “order’ wil not be considered adversely when the question. of renewal of
license arises; SRR e B ; e
92-602—68— 15

e
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public interest in: proadcasting in the 1959 amendment of section 315(a) of the
“Communications Act, 73 Stat. 557, 47 U.8.C. 315(a), limited the scope of the
doctrine to programing of that nature since it did not amend section 317 of the
Act to incorporate 2 similar provision. It follows, the parties state, that the
presenb.«ruli:nga»is an unprecedented extension of the Fairness Doctrine which is
beyond the Commission’s discretion or statutory authority. - :
10, 'We do not find these arguments,persuasive. The Fairness Doctrine has its
. foundation in the obligation imposed on licensees by the Communications Act to
operate in the public interest (see discussion, infra, par. 64), which jincludes the
. “pasie policy of the ‘standard of fairness’ ” and the “broad encompassing duty
of providing & fair cross section of ‘opinion in the station’s coverage of public
affairs and matters ‘of public _controversy.” H. Rept. No. 1069, 86th Cong:,
1st sess., D. 53 &, Rept. No. 562, 86th Cong., 1st sess.; D: 133 gection 315(a); 1949
Report on Editorializing, 13 F.C.C. 1246, 1248-1249. That “one of the basic ele-
ments of any such operation” (13 F.C.C. at 1248) is a recognition by the licensee
of “the right of the public to be informed” (13 F.0.0. at 1249) a8 to “oppos-
jng positions on the public issues of interest and jmportance in’ the com-
munity” (13 F.C.C. at 1258) when the licensee is presenting programing in the
‘nature of news, commentary on public issues, or editorial opinion, does not mean
that the licensee ig relieved -of his gtatutory responsibility for advertising broad-
cast over his facilities or his overall duty to operate in the public interest and to
make a fair presentation of controversial issues of public importance in what-
aver context they may arise, Section 315(a) 3 1949 Report on Editorializing, 13
F.C.C. at 1257-1258. Moreover, the circumstance that Congress specifically in-
corporated in the Fairness Doctrine into the 1959 amendment to section 315
to make it “erystal clear’ that the programing exemptions from the equal time
requirement of that section did not ‘exempt licensees  ‘“‘from objective pres-

~ eritation thereof in the public interest” does ‘“not diminish or affect in any way

TFederal Communications Commission policy or ‘existing law which holds that a
Jicensee's statutory obligation to serVe—the‘pwbl'ic“interest\’is ‘to include the
broad encompassing duty of providing a fair cross section of opinion in the sta-
tion’s coverage of public affairs and matters of public controversy.” $. Rept.
No. 562, 86th Cong., 1st sess., p. 13; 705 Cong. Ree. 14439.° Most important, the
amendment refers to the ‘obligation imposed upon broadeast licensees” * * *
under this Act to operate in the publié¢ interest and to afford reasonable oppor- -
tunity. for the. discussion of ‘conflicting views on igsues of public importance”
(emphasis supplied). : : : i P : o
11. The Commission’s present ruling that advertising falls within the publie
interest responsibilities of a licensee is not a novel or unprecedented policy de-
termination. See concurring opinion of Mr. Justice Brennan in Head v. Board of
Bxaminers, 374 U.S, 424, 437-441. This opinion sets out in detail the administra-
tive and other ‘pertinent history“‘esbablismng the pattern of Commission regu-
_ lation inthis aren. See paragraph 13, infra. : i o ;
."12, The Commission has always ‘directed itself particularly to programing
and advertising which bears upon public health and safety. The Federal Radio
Commission denied a renewal of license to.a station which broadecast a “medical
question box” devoted to diagnosing and prescribing treatment of illnesses from
symptoms given in letters from listeners, and which received 2 rebate on each pre--
geription” sold. KFKB Broadcasting ‘Association V. Federal Radio Commission,
47T, 24 670,671 ( O.A.D.C.). The Radio Commission held, with judicial approval,
that “the practice of a physician’s prescribing ‘treatment for @, patient whom he
has never seen, and bases his diagnosis upon what symptoms may be recited by
the patient in a letter addressed to him, is inimical to the public health and
gafety, and for that reason is not in the public interest.” 1d., at 671-672. The
Communications Oommissidn»has’ gimilarly condemned advertising of alleged
medical prescriptionsi’and quack remedies which were deemed inimical to health,
and granted renewal ‘only. upon assurances ‘that such broadeasting would
be discontinued. Farmers and Bankers Life Insurance Co., 2 F.C.C. 455, 457-459.
The Commission stated that “lal broadcast 'station carrying such programs
should be held to a high degree ‘of responsibility, affecting as they ‘may the
‘health and welfare of the listeners, and careful investigation of such products,

T )

.8 Given the packground. to the 1959 amendments (see Red Lion Broadcasting Company:
v, Federal Communications Commission, supra), we are unable to see any significance in
the fact-that Congress did not also amend sec, 817 to incorporate the Fairness Doctrine
expressly: In.any event, as stated, the absence of a specific reference to the Fairness Doc-
t;‘ine mt ﬁte;;.. ?27; does not ‘show a 1ack of Commission authority under the general provi-
sions o e Act. v . T
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and of the claims made therefor, should be made hefore they are advertised over
a broadcast station.” 2.F.C.C. at 458. See also WSBC, Inc, 2 F.O.0F 293, 294-296,
and Oak Leaves Broadecasting Station, Inec., 2 F.C.C. 298 (both involving ag-
vertising of quack medicines by one not licensed to practice medicine). The Com-
mission has also applied the Fairnesg Doctrine to products such as Krebiozen
and to the health issues involved in Carlton Fredericks brogram, “Living Should
be Fun,” See 33 F.C.C. 101, 107 (1962).7 :

13. Mr. Justice Brennan, in hig concurring opinion in the Head case, 874 U.S
at 439, noted that:

“F k% Ag early as 1928, for example, the General Counsel of the Radio Com-
" mission held that abuses in network cigarette advertising—while not a sufficient
basis for revocation broceedings against an individual licensee—might on renewal
militate against the-requisite finding of broadcasting in the ‘public interest.’ *
The opinion also notes (n. 15) that: :

““Shortly after the issuance of the General Counsel’s opinion the Chairman of
the Federal Radio Commission was asked by Senator Dill during his appearance
before the Senate Commerce Committee whether he thought the Commission had
sufficient power “through its power of regulation and its determination of publie
interest to handle objectionable advertising ?” The Chairman replied, “1 think so;
Senator Dill, because we have had little trouble about it, even without direet
pbower, * ¥ *» Hearings. before Senate Committee on Interstate Commerce ‘on
8.6, T1st Cong., 1st sess., pt. 6, p. 230.” et
See also ‘Hearings before Senate Committee on Interstate Commeérce on S. 6,
71st Cong., Ist and 24 sess,, DPp. 88-89. The particular complaint leading to the
General Counsel’s opinion charged, inter alia, that “the object of this broadcasting
isto transform 20 million adolescent boys and girls into confirmed cigarette
addicts by creating a vast child market for cigarettes in the United States,” that
“10 million boys throughout the country are being viciously and deliberately
misled by paid testimonials, secured from professional athletes, football coaches
and others, definitely suggesting the use of cigarettes as an aid to physical
browess,” that “the medijcal opinion of the country is being continuously mis<
represented to Support the health and medical claims made. for cigarettes,” that
the specific claims made for a particular brand of cigarette advertised on the air
are overwhelmingly opposed by established health and mediecal facts,” and that
“Such radio activities, the petitioner maintains, are clearly contrary to public
interest, public welfare and publie health.” Opinion No. 32, 1928-1929 Opiniong
of the General Counsel,” Federal Radio Commission 77, at 78 (Apr. 15, 1929);
General 'Counsel Bethuel M. Webster, Jr. concluded that the “Commission may
find, in view of this showing, that public interest, convenience, and necessity. will
not be served by further renewal of the‘licenses in question, in which casethe
matter will be seét for hearing pursuant to Section 11, and Detitioner’s prayer for
general relief'will be granted.” Id., at 82, 5

14. In short, we believe that the licensee’s statutory obligation to operate in
the public interest includes the duty to make a fair DPresentation of opposing
viewpoints ‘on the controversial issue of public importance Dosed- by cigarette
advertising (i.e., the desirability of smoking), that thig duty extends to cigarette
advertising which encourages the public to use a product that-is habit forming
and, as found by ‘the Congress and Governmental reports, may in normal use be
hazardous 'to health, and that the licensee’s compliance with thig duty may be
examined” at license renewal time (see 1960 Programing Policy Statement, 20
Pike'and Fischer, Radio Regulation 1901, 1912-1913). It is our belief that the
public interest standard and Fairness Doctrine embodied thig principle from their
inception. In any event, even assuming the contrary, we think that the Commigsion
clearly has the statutory authority to make thig public interest ruling and to
extend the Fairness Doctrine to cigarette advertising at this time, While the
agency’s position as to what the obligation to operate in the public interest

the exercise of such authority in the present circumstances ig Plainly reasonable,
Considering the 1964 Report of the Surgeon General’s Advisory Committee, the
establishinent of the National Interagency Council on Smoking and 'Health ang
the enactment of Cigarette Labeling and Advertising Act (Public ‘Law 89-92,
15 U.8.C. 1331 et seq.) in 1965, and the recent Reports to Congress by the Federal

I .

,"As further administrative background in this area, see In re petition of Sam Morris,
11 FCC 197 (1946), where ‘the Commission indicated the applicability of the Fairness
Doctrine to advertising in certain situations,
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Mrade Commission and the Department of Health, Education, and Welfare

pursuant to that Act it isnot an abuse of discretion for the Commission to decide

now that a licensee who presents ‘programing and advertising which encourages
the public to form this habit potentially hazardous to health has, at the very
least, an obligation adequately to inform the public as to the possible: hazard.?

- See infra, paragraphs 30-32. Nothing that is prese ted in the extensive pleadings
filed in this matter convinces us that petitioners should prevail on- their position
to the contrary. ) o .

©. COMPATIBILITY ‘'WITH THE CIGARETTE LABELING ACT

+'15, Petitioners further urge that ‘Congress in the Cigarette Tabeling and Ad-

~ vertising Act of 1965 (Public Law 8092, 15-U.8.C. 1831 et. sed.) preempted Fed-

eral, State, and local activity to compel health warnings in cigarette advertising,
and that the Commigsion’s ruling is not only inconsistent with that policy but lies
‘also in an area where Congress has withdrawn authority. On the basis of our
analysis of the provisions of the Labeling Act-and its legislative history, we agree
that, no Federal or State body could legally adopt regulatory measures which
would require ecither a cessation of cigarette advertising or the inclusion of .a
health warning in the advertisement itself. We nevertheless believe; for the
reasons set forth below, that our ruling that broadecast licensees presenting cigr
arette advertising must otherwise inform the public as to the potential health-haz-
ard,’is not precluded by the Labeling Act and is entirely consistent with the Con-
gressional decision to promote extensive smoking education campaigns. ‘
~16. The Cigarette Labeling Act states that: .

«Tt is the policy of the Congress, and the purpose of this Act, to establish.a
qomprehensive Tederal program to deal with cigarette labeling and advertising
with respect to any relationship between smoking and health; whereby—

(1) The public may be adequately informed that cigarette smoking may be
hazardous to health by jnelusion of a warning to that effect on each package of
cigarettes ;. and : : : PR

“(2) Commerce and the national economy may be (A) protected to the maxi-
mum extent consistent with this declared policy and (B) not impeded by diverse,

“nonuniform, and confusing cigarette labeling and advertising regulations with
ifespect to any relationship between smoking and health.” ) i
The 'Act thus requires the labeling of cigarette packages with the' statement:
“Caution : Cigarette Smoking May Be Hazardous to Your Health.” The Act also
does the following: (1) Makes it unlawful for any person to-manufacture, im-
- port,-or package for sale within the United States any cigarettes which do not
bear the above-mentioned statement on the package. Violation of this require-
‘ment is made a misdemeanor subject to a fine of not more than $10,000 (sec. 4,
6); (2) prohibits the requirement of any other cautionary _statement on the
1abeling ‘of cigarettes under laws administered by any Federal, State, or local
authority (sec. 5(a)), and prohibits, for 3 years, any requirement by any Fed-
eral, State, or local authority that cigarette advertising include a statement
relating to smoking and health - (sec. 5(b)) ; (3) states that the Federal Trade
“@ommission has no authority to require any cautionary statement in any adver:
tisement of cigarettes labeled in conformity with the Act, but otherwise neither
limits nor expands the authority of the TTC with respect to the dissemination of
false or misleading advertisements of cigarettes (sec. 5(c)) s (4) permits injunc-
tions to be obtained to restrain violations of the Act. and provides an exemption
. for cigarettes manufactured for export from the United States (see. 7 and 8);
and (5) requires two Tederal agencies: to transmit reports to Congress before
© July 1, 1967, and annually thereafter: (a) The Secretary of Health, Education,
and Welfare concerning current information on the health consequences of smok-
ing and recommendations for legislation and (b) the Federal ‘Trade'Gommission
* concerning the effectiveness of cigarette advertising, current practices and meth-
ods of cigarette advertising and promotion, and recommendations for legislation.
.16a. Section 5 the portion preempting Tederal, State and local activity to
compel health warnings in cigarette labeling and advertising—provides in sub-

section (b):
AL

8Tt has long been yecognized, of course, that “the Commission’s ‘view of what is best
in the public interest may change from time tot time. Commissions themselves change,
underlying philosophies differ, and «experience often dictates changes,” Pinellas Broad-
casting Co. V. Federal Communications Commission, 230 F. 24 204, 206 (C.AD.C.),
cert. den., 350 U.S. 1007. -
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“No statement relating to smoking ang ‘health, shan be required in the adyer- -
tising of any -cigarette  the backages of Wwhich are labeled in- conformity With

It is. clear “from. the. wording of this (section that neither the FCC nor the
FTC could require. cigarette advertisﬂeme‘nts,to contain statements of health
warnings. However, this does not ean that the FOC or the F'T'C cannot regulate
in.other. respeets concerning smoking angd health. The Section does not read,
as petitioners would have it, that no Statement by others interested in informing -
the. pupl}c of the Dotential hazard from Smoking may he required “because of the

. Some other time beriod, by others or the licensee, because the: advertising hag.
' one s iy t issu * public. Moreover, althongh
debate. on the Labeling Act is not Wholly clear in this respect,? ‘the
House debate indicates that the FTC ig Still free to regulate w’ithgmspect,t«o
lisleading or deceptive advertising concerning smokihg'andlhealth,,!:l';ndrérﬂ;s*'ec«tion
5 of the Federal Trade Commission Act.® Forexample, dfian advertisemenft,saidf

could act to. prevent

that the Labeling Act did not Purport to change the Dresent’ authority. of the
FTC, only to limit that authority With respect to fcompulsgirymclusiyon of state-

ing any action or pursuing any policy which encourages or Promotes the public

to buy or use cigarettes (S, 2430). . il i v
18 'As a regult of the(submissi,o‘n‘ of these bills, Chairman Harris conducted

Hearings from June' 23, 1964, through July 1, 1964, before the House ‘Commerce

'Comm"ittee concerning poss1ble>actmn by Congress. The burposes of the he_:;x:ings :
were to review the seientifie evidence of the causal link betwéen smoking and

. 19. Legislative activity resumed in the first session of the 89th Congress with
consideration of bills taking three basic approaches to the smoking health haz-
) : (1) T

smoking products (H.R, 2248 i (2) to provide for a health oot 2 ad/or
0%Ing products ( )5 (2) provi kve (o) F:g ealth warning an‘d/cut

:11 ard problem 0 amend the Federal Food, Dryg and Oosmetic»Aet to regulate .-
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nicotine and tar content on the 1abel of cigarette packages (8. 559 : H.R. 3014 ;
H.R. 4007 ; H.R. 7051; H.R. 4244); ‘and (8) to give the FTC the power and duty
to regulate advertising and labeling of cigarettes (8. 547). Both the Senate and
the House Oommerce‘(}ommitte‘es undertook hearings to determine the state ‘of
the medical evidence for and against the causal link between smoking and disease
and to determine what Federal action, if ar.y, should be required in. the puiblic
interest. With regard to these duestions, tLae Sénate Committee coﬁcluded’\»‘» (8.
Rept. No. 195, 89th Cong., 1st sess., P. 8) 1 R e Lt ' R
“iwwhile there remain: a substantial number of individual physicians “and
scientists—fthe Commerce Committee received' testimony from 39 of them—who

~'do not believe that it has been demonstrated scientifically that smoking causes

lung cancer or other diseases, B0 prominent medical or scientific body under-
taking a gystematic review of the evidence has reached chclusl’ons opposed to
those of the Surgeon General’s Advisory Committee. R i
“«he Commerce Committee, therefore, concurs in the jud’gment*'that\
priate remedial action” is warranted.” S i [N
© The House Committee was unwilling to conclude for or ‘xalgainSt‘:the"xﬁedical
opinions embodied in the Advisory Committee’s. Report or the medical evidence
elicited by its own hearings. ‘However, it ‘did conclude that'Congressional*»‘action
ghould be taken with regard'to the relationship\pf‘smdking and health ‘(H. Rept.
No. 449, 89th Cong;, 1st sess., D- 3). U R ‘ , -
" 90, As petitioners point_out, Congress in enacting the Cigarette Tabeling Act
was concerned about possible economic imapct on the ‘tobaceco and broadca‘sting
4industries, as well as the potential nealth hazard to the public. The House Report
states (id., atD. 3): i haEeh S Gl P
“The determination of -appropriate -remedial action in this area, as recom-
mended by the Surgeon General’s Advisory‘,Oommit’tee, is a responsibility which
ghould be exercised by Congress after considering all facets of the ‘problem. The
problem has broad;implications in the field of public health and health research,
and involves potentially far-reaching consequences for a number of ‘gectors. of
our: economy. The entire tobacco raising and manufacturing industry, and the
pumerous pusinesses which market tobacco products are involved.:Some proposals
have been made in this area which might lead to seyere curtailing or the possible
elimination of cigarette advertising. This could have a serious economic impacton -
the television; radio, and publish ing industries in the United States.” T i
2L The compromise evolved by Congress wags to require a health warning in
Tabeling, but not in advertising, for an interim ‘period pending @ further Con-
gressional determination as to whether extensive smoking education campaigns
and industry self-discipline would: render guch a drastic step u necessary. The
Senate Report states (8. Rept. No. 195, 89th Cong., 1st sess., D. 5) ¢ : o
“Considering the combined impact of voluntary limitations on advertising un-
der the Cigarette Advertising Code, the extensive smoking education campaigns
now underway, and the compulsory warning on the package, which will be re-
quired under the provisions of this bill, it was the Oommittee’s unanimous judg-
ment that no warning 1 cigarette advertising should. be required pending the
showing that these vigorous, put less drastic, steps have not adequately alerted
the public to the potential hazard from: smoking.” :
" The House Report similarly states that the Cigarette Advertising Code and the
educational and informational programs of HEW in combination with the Label-
ing Act made it unnecessary to ingert health warnings in cigarette advertising as
proposed by the FTC (H. Rept. No. 449, 89th Cong., 1st sess., Pp- 4, 5). The Label-
ing Act provides that the provisions which affect the regulation of ‘advertising
ghall terminate on. July 1, 1969 (sec. 10). The reason for specifying this termi-
nation date was the expectation of Congress that before that date, on- .t,]gxe{basis
of all available information, including that contained in the ‘reports: to: be sub-
mitted by HEW and FTGC, it would reexamine the subject matter of the Labeling

‘fapprq-i i

Act. :

, CONCLUSION Sy ;
22. In 1ight of the foregoing, it is our view that section 5 of the Labeling Act
was meant to preclude any requirement of a health warning in the advertising
itself, as proposed by the FTC rule: (see par. 7, App. A), but there was no legis-
jative intent otherwise to foreclose the use of radio along with other educa-
tional media, as an effective means of informing the public to the potential.haz-
ard of smoking. The Fairness Doctrine has its veason for being in (1949 Report
on Editorializing, 13 1.0.C. at 1249) '
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“ Ok k% tha baramount right of the bublic in a free society to bevihfoermed;and :
.to have presenteq to it for ‘acceptance or rejection the different attitudes and
viewpoints concerning these vita] and often controversial issueswh,ichﬂareffh‘eld
by the various 8roups which make up the community, It ig thig right. of the
public to be informed, rather than any right on ‘the part of the Gavernmen;t‘,:amy
broadeast licensee or any individual Member of the public to broadeast his: own )
particular views oy any matter, which is the foundation  stone of ‘the American
system of broadcasting, (Footnote omitted.)” - .. - SR R

We also cannot believe that Congress would have overturned so: bagie atenet

e
Promote the “extensive -education campaigns,” which Congressnope‘d ‘and relied

We rejected Mr. Banzhat’s claim ‘that the time “afforded for the opposing view-
Ppoint should ‘“roughly approximate” that devoted to cigarette advertising, not
only because the Fairness Doctrine does not require “equal time” but also in'the
belief that this would be inconsistent with the ‘Congressional direction in thig
field provided in the Labeling Act. For, we recognized that the‘*“pmpti‘cal result

25. Most important, we think that oup ruling implements the smoking educa-
tion campaigng referred to as a pastg for Congressional action in the Labeling
Act (supra, par, 21), Congress itgelf. hag aﬂirmatively Promoted such’ educa-
tional efforts p appropriating $2 million for use by HEW in this direction, .
P.L; 89-156, Mitle 1I; Public Health Services, Chronie Diseases and ‘Hedlth of
the Aged. As g consequence, HEW hag established the National Clearinghougse
. for Smoking and Health. Itg burposes are to collect, organize, and disseminate
information on smoking ang health, to provide encouragement and support
for State and local educational activities, ang to. conduct research into' the
behavioral nature of the smoking habit. The Public Health Service ‘and others

have acted to inform: the bublic on Smoking ‘and health directly by sending

lecturers acrosg’ the United States to address 1oecal groups, distributing printed
information to the; public, and furnishing the broadecast media - with spot an-

health. hazards and, in ‘some cases, have undertaken organized activity to
publicize the relationship of smoking and health, for example,
Medical Association hag recently undertaken 4 program urging individual doctors
to acquaint-their batients with the health hazards of smoking, Local and state-
wide civie groups have algo started public education efforts, i
27. The Publie Health Service and the U.S, Children ’s Bureau have directed

a special education campaign aimed at school ‘age childien, To date,  school




programs .on’ smoking. and health reach ‘about 70 percent of the school children

in ‘the United States. Forty: States have. developed'material_s“ on smoking and.

health for children or plan to do so, and 27 -States have either held conferences -

on: smoking and health. or intend  to do :SO. In September 1966 a nationwide

- program to discourage SmoKing among seventh .and eighth graders was launched

by the ‘National Congress ‘of Parents and Teachers. This plan is being supported

- by the Public Healthy Service and is operating in ot . States. . B :

: 28. The affected industries have renewed their efforts at-self-regulation since
. the enactment of the Liabeling Act. While there has been no-change 1n the Cigarette
Advertising ©ode of the cigarette manufacturers, they have sought and obtained
FTC approval to ‘make factual advertising statements about tar .and mnicotine..
eontent. On March 25,1966, the FTC determined ‘that a_factualjstateme'nt of

~the tar and nicotine content of the mainstreamvsmoke from a cigarette would «
not be in: violation of"ﬂthatf{CqmmissionZ.s 1955 Cigarette Advertising Guides or
of any provision of the law administer by the Commission. However, no collateral
statements (other - than the factual statement' of tar and mnicotine ‘content - of
cigarettes) suggesting the reduction. or: elimination of health hazards in gmoking

are allowed, and all these factual statements must be pased upon a standardized
tosting techmiques® i o , ' S i e
29 In October : 1966 the ‘Code Authority for the NAB issued :the Cigatette

Adveftismg' ‘Guideline which they had announced during the 1965 Senate ‘Tearings

' would be: forthcoming.® The main objectives of the guidelines are ‘to restrict

advertising appeals§ to youth and statements conc.eming, “th‘e health benefits of

smoking. In January 1967, the Code. Authority ‘announced in a news release 2

glight rchange in the:Television Code:to strengthen its position as to appeals
to youth. The:Television Code, section ‘IX,’Ge‘nerali'Adv‘ertis'mg Standards, para-
‘graph T; now: reads: et RN L R e
" wPHe advertising of cigarettes. shall'not state or imply claims regarding health
and shall not be presented in such @& manner as to indicate to youth that the
use ot',;cigax:ebtes.contri.butes, to individual achievement, personal acceptance
or is a habit worthy.of imitation, ‘- o R 3
-y 80, Considering these: affirmative efforts by Congress, Tederal, State and Tocal

publicand:pxivate agencies, and the affected ix-ldus,ul’«ries‘to;educate the public as. .

Cto thesmoking’heal’ch hazard and, particu‘iarly,,to discourage youth from form-
_ipg the habit, we are not persuaded by kpet,itioners" argument that HEW and
FTC have primary jurisdiction in this matter and that this Commission alone
is precluded from - following: its tra‘ditwnal;methOd,oanssuri’ng that the public
is adequately ‘informed as to both sides of t‘hrgvcontroversial issize of public
/importance:. Significantly; Congress was_ at pains ‘to spell out what was pre-
empted (secs. 5 .(a) and (b) ), and gpecifically. stated that except as is otherwise
provided. in subsections (). and (b), ipothing in this Act shall be construed to
limit, restrict; expand, ‘OT. otherwise affect, the authority” of the Federal Trade
‘(}ommission.with respect. to unfair or decept

& . :

- tising of cigarettes * = %7 Similarly, we believe that there was no preclusion

“of ECC action; go long as such action is consonant with .the ,“compnehensive
Federal program ® ok 87 (sec. 2). As get forth in ‘the.prior‘discusgion, we think
that our responsibilities and policies wunder. the Communications Act-and our
ruling herein are entirely congonant with the Congressi@n{al,objectives in this
- area. Indeed, it is our pelief that the Gommission could not properly follow any
other course in this matter. For this Commission, like other administrative
~ agencies, Was “not comimissioned to effectuate the policies” of the Communica~
12 New York Times, Mar. 26, 1966, 53 :6. et s :
13 Text of the New Cigaretie Advertising Guidelines: : i : :
Athletic activity. A person who js or has been:a prominent athlete shall not be used in
a cigarette commercial. Cigarette commercials shall not depict persons participating in,
or appearing to be. participants,m. sports or athletic activity requiring physical exertion.

ive acts or practices in the ‘adver- o

Tar- and wicotine statements. Factual statements of tar and hicotine content: of ciga: .

rettes are ‘subject to proper documentation. No ,ystatements’m‘ claims regarding benefits to

5% ‘health and we l-being,arel,acceptable. ;

Fitters. Cigarette advertising shall not state that because of the presence of the filter

or ‘its construction’ the ‘ciﬁarette is beneficial to the health or well-being of the smoker, .

Uniformed’ individuals. ndividuals in certain types of uniforms have 2 special appeal

to youth. Therefore, such uniformed jndividuals . as “commercial pilots, firemen, the mili-

~tary and police officers shall not be used in cigarette advertising.. e }

; reminms, - Cigarette advertising shall not include references to offers of premiums
_which are primarily designed for youth. RN el .

" Portrayal of youth. Children or youth shall not appear in cigarette commercials in any
manner, even though . they are merely pystanders or part of the packground. Cigarette
advertising shall “use individuals who poth are and appear £6 be adults and who ‘are

- gshown insettings associated with adults. Ly s
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tions Act ‘4o single—mindedly that it may wholly ignore other and equally im-
bortant Congressional objectives, Frequently the entire scope of Congréssiqn‘al
burpose calls for careful accommodation of one ‘statutory Scheme to.another and
it is not too much to demand of an administrative body that. it undertake thig
accommodation without excessive. emphasis upon its immediate task,” Southern

8.8. Co. v. Labor Boarq, 316 U 8. 31, 47, AU L e i

31. One further contention of Detitioners on this aspect warrants discussio‘n‘.‘
It is asserted that we are brecluded from issuing. our ruling ‘because the Com-
mission declined to make any recommendation to Congress in connection with
the Labeling. Act legislation on. the ground that it hag not yet studied the matter;
and -because. the Commission still hag not conducted any study or broceeding
on the smoking hazard issue. The circumstancesv giving rise to the contention are
as follows : Prior to the issuance of the Advisory »CommitteekR’eport, the Com-
mission stated in g “by -direction” letter, concerning bossible rule making with
regard to advertising,;pr_,omoting, or encouraging cigarette smoking among young:
beople, that action would be inappropriate ‘before the Advisory. Committee’s
Report was available and (letter to Senator Magnuson, rce 63-1033) .+
“The Commis,sion’s concern: is: limited, of course, to advertising in the broad-
cast field. Other agencies may have authority to take comprehensive ang effec-
tive action, if necessary or Aappropriate. It is, we think, obviously more desirable
to treat such an important matter, if Dossible, on a broad, across-the-board basig
rather than in piecemes] fashion.” When the Advisory Committee’s Report was
issued and the FTC hag announced its rule making broceeding concerning ciga-
Tette. labeling and advertising .(see App. A), the Commission on January 1964
initiated plans to coordinate its efforts with the comprehensive regulation which
the. PTC had broposed . and with activities of other interested agencies, FCO
Letter to F1C Chairman ‘Dixon, FOC 64-29 (Jan, 15, 1964). On February 7, 1964,
dn “by direction” letters to Congressman Leonard Farhs ein (FOC 64-100) and
his constituent, Mr, Sidney Katz (FCC 64-99), then Chairman Henry answered
a4 request to ‘institute rule making broceedings to ban cigarette advertising by
reiterating the policy statement quoted above: and noting that the Commissio_n
would await the results of the FTC rule making pt‘oceeding before acting in thig

“.area. When asked to comment on S, 2429, §8th Cong., and §. 547 ang 8. 559, 89th

Cong., the Commission reiterated its policy that it favored “across~the-board”
treatment of the matter of regulating cigarette advertising and that since the
C had undertaken g comprehensive  remedial regulatory plan, the FCQ had
not. held broceedings or undertaken studies to evalugte the various factors and
considerations in this area. Comments on S, 2429, 88th Cong., FOC 64-730; com-
ents on §. 559 and . 547, FCC 65-96, i i

32. We do not believe that thege facts preclude us, as a matter of law or of
policy, from issuing our ruling in the Present circumstances, First, as shown
above, circumstances,have changed. The FTC, while proceeding in other respects
consistent 'with the 1965 Act, is not, of course, undertaking its comprehensive
regulatory plan to require a health hazard announcement to accompany each
cigarette commercial, Second, as also shown above, our ruling iy consistent with
and particularly suited to bromoting the “acro‘ss~the—bo‘ard” objective of Congress
to treat this matter through extensive campaigns to educate the public as to the
hazards of smoking, Third, we did not defer to thes FTC ag a matter of legal
authority but rather of ‘policy. The Commission ig not precluded from changing
its policies so long as any new bolicy adopted is, like our ruling, reasonable in
the circumstances, See supra, baragraph 14 and footnote 8, Ang, finally, studies
by this Commission are clearly not required to evaluate the various factors and
bublic interest considerations posed by the issue of Smoking and health, particy-
larly since Congress declared and bursued its bolicy of pPromoting smoking edu-
cation campaigns. In thig connection, see also the discussion below (pars. 33-34
and 60-62). i ! i«

33. On July 12, 1967, HEW Submitted its Report to Congress, which includes
the Surgeon General’s Report ‘on Current Information on the Health Conge.
quences of Smoking. Upon the 'basis of ‘more.than 2,000 research studies that
have been completed and reported in the biomedical literature throughout the
world in the intervening 3% years since the Advisory Committee’s Report, the
Surgeon General states that there is no evidence calling into question ‘the con-
clusions of the 1964 Report and, on the contrary, the research studies published
| since 1964 have strengthened those conclusions, The. Surgeon General sum-
| marizes the present state of knowledge  of these  health consequences, . in  the
| judgment of the Public Health Service, as follows ( Surgeon General’s Report on
‘\"the . Health Consequences of Smoking—~l;‘)67, p:2):

m H AR X
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1. Cigarette smokers have substantially higher death rates and disability
than their nonsmoking counterparts in the population. This means that cigarette
_smokers tend to die at earlier ages and experience more days of disability than
comparable ‘nonsmoKers. o ) : !

2. A substantial portion of earlier deaths and excess disability would not have
occurred if those affected had never smoked. :

3. If it were not for cigarette smoking, practically none of the earlier deaths
from lung cancer would have occurred ; nor a gubstantial portion of the earlier
deaths from chronic pronchopulmonary diseases (commonly diagnosed as chronic
bronchitis or pulmonary emphysema or both) ; nor a portion of the earlier deaths
of cardiovascular origin. Excess disability from chronic pulmonary and cardio-
vascular diseases ‘would also be less. G

4. Cessation or appreciable reduction of cigarette smoking could delay or avert
a substantial portion of deaths which occur “from lung cancer, 4 substantial
portion of the earlier deaths and excess disability from chronic bronchvopulmonary
diseases, and a portion of the earlier deaths and excess disability of cardio-
vascular origin. - ‘ ) ' N :

In releasing the Report, HEW Secretary: John W. Gardner stated (HEW Press
Release for July 13, 1967) ¢ A :

«The relationship between smoking and health has obvious and serious impli-

cations for individuals who now smoke and for young people who may be thinking
of starting.to smoke. From the standpoint of ‘public policy and social concern,
this association constitutes one of the most critical health problems today.
Cutt is perfectly obvious that if we are going to reduce the unnecessary death
and illness now caused by cigarette smoking, ‘three'things must take place: There
must be a reduction in the number of people who smoke, ‘a number which now
constitutes 42 percent of our population. We: must do eyerything we can to
encourage young people not to start smoking; at present, half of our young
people are cigarette smokers by the time they are 18. And finally, we must work
toward the development of a less hazardous cigarette and, concurrently, help
develop a climate of opinion which will encourage acceptance if such a cigarette
i{s developed.” :

34, The June 30, 1967 Report of the FTC to Congress pursuant to the Label-
ing Act stressed the jmportance of educating teenagers pefore they start smoking
since the use of cigarettes is SO strongly habit forming (Report,. p. 8). The FTC
Report states (p. 13) that whether intentional or fortuitous, teenagers appear
to be a prime target for televised cigarette advertising and that the “gverage
American teenager sees more cigarette commercials on network television than
does the average American” (D. 25) ; “ ‘87.9 percent of teenage boys’ and ‘89.5
percent of teenage girls hear radio on the average day’” (p. 13).

The Report. comments (p. 24) i

“In making a decision on whether to start gmoking, youngsters especially have
a right to know that once they start, they may never be able to stop. A viewer of
cigarette commercials and advertisements would never hear of this aspect of
smoking.”

The concluding paragraph of the FTC Report states (p. 29).: :

. “Cigarette commercials continue to appeal to youth and continue to blot out any
consciousness of the health hazards. Cigarette advertisements continue to appear
on programs watched and heard repeatedly by million (sic¢) of teenagers. Today,
teenagers are constantly exposed to an endless barrage of subtle messages that
cigarette smoking increases popularity, makes one more masgculine or attractive
to the opposite sex, enhances one’s <ocial poise, ete. To allow the American. people,
and especially teenagers, the opportunity to make an informed and deliberate
choice of whether or not to start smoking, they must be freed from constant
exposure to such one-sided pblandishments and told the whole story.”

35. This Commission agrees. ansidering all of the foregoing, we pelieve that
our ruling is within our tatutory authority and not precluded by the Con-

gressional policy embodied in the Tabeling Act—that rather it implements that
policy. We algo think it is imperative in the public interest that we exercise our
discretion now without delay for further studies.

D. THE ARGUMENT AS 70; BLANKET RULING

36. Petitioners further contend that even if the Tairness Doctrine properly
applies to cigarette advertising, the Commission has invalidly made & blanket
ruling that any cigarette advertisement per se presents-a controversial ‘jssue of
public importance, whereas no controversial issue of ‘public inportance can be

£ s ““."._»‘ .
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bresented where a lawful business is advertising a lawful product and, in the
absence of any health claim in the commercial or affirmative discussion of the
health issue, there is no viewpoint to oppose. But this argument misconceives
the nature of the controversial issue. Mr. Banzhaf’s complaint was that the ciga-
rette commercials over WOBS-TV bresented the point of view that smoking is
“socially acceptable and desirable, manly, and a necessary part of a rich full
life,” Our ruling points out that: : i

The advertisements in question clearly Dromote the use of the particular ciga-
rette as attractive and enjoyable, Indeed, they understandably have no other
purpose. But we believe that a station which presents such advertisements hag :
the duty of informing its audience of the other side of this controversial issue of
bublic importance—that however enjoyable, such smoking may be a hazard to the
smoker’s health.

-Petitioners point to no example of a cigarette commercial that does not por-
tray the use of the particular cigarette as attractive and enjoyable as well ag
éncourage people to smoke, and we find it difficult to conceive of one.

37. Further, we are unable to accept the argument that in the absence of any
express health claim in the' commercial or affirmative discussion of the health
issue, there ig 1o viewpoint to oppose. The June 30, 1967 FTC Report ‘amply
documents its conclusion that cigarette commercialg today still contain the two

states that desirability ‘i portrayed in terms of the satisfaction engendered by
smoking and by associating smoking with attractive people and enjoyable
events and experiences, and that by so doing the impression ig conveyed that
smoking carries relatively little risk (ibid.).* The Report supports - this con-
clusion, more than adequately in our view, by a ' ¢omprehensive review and
analysis of the advertising submitted by a large number of cigarette .com-
panies and monitored by the Commission (FTC Report, pp. 15-23). Numerous
examples are given of the “satisfaction” theme (pp. 15-16) ; ** the ‘“associative”
theme (pp. 16-17) ; “appeals directed to vanity” (pp. 17-18) ; ¥ subtle methods
of “assuaging anxiety” about any health hazard (pp. 19-21) ;*® the “loyalty”

1 The F'TC Report states (Ip 17) that an estimated 58 percent of the public feel that
current cigarette advertising leaves the impression that smoking is a healthy thing to do.

15 The Report states that portrayal of satisfaction, particularly oral satisfaction, con-
tinues to be an important element of cigarette advertising. Taste or flavor. of cigarettes
is ‘most often described in: terms: of “mildness’ (Tareyton filters, Montclair menthols,
Camel regulars, Carlton filters, Lucky Strike filters, Pall- Mall filters, and Chesterfield
kings) ; “smoothness’ (Tareyton filters, Pall Mall kings, Newport menthols, and Lucky
Strike menthols) 5 “real,” “true,” “rich,” or “great”: tobacco flavor. or taste (Raleigh filters,
Newport menthols, Viceroy filters, Salem menthols, and Philip Morris filters), Invariably,
the taste. of menthol .ci arettes is either cool, fresh and/or. refreshin, “coolest flayor,”
Lucky Strike Green ; ‘“forest-fresh taste * * % cooler tasting,” Pall %Ial; “‘as fresh as
Yyou like it,” Phili Morris ; “most refreshing coolness,” Kool ; “fresher,” Newport; “fresh
enthol flavor,” Camel ; “Springtime fresh’” and “refreshes your taste,” Salem; ‘‘a full,
fresh taste,” Chesterfield). The FTC comments (p. 16) ; “The impression forms that ‘men-
thol taste’ relieves smoking irritation, albeit ‘smoking-irritation’ is never expressly stated.”

(with Camel filters) ; and coffee klatching (with Winston filters).”
7 The Report gives.as examples of appeals.to vanity (pp. 17-18) ¢
. ‘Be discriminating : ‘Particular about taste * "% Ty particular’ (Pall Mall kines) ;
They like the style of this cigarette’ (Parliament filters). Be exclusive : . * * * ‘exclusive
plastic pack’ (Philip Morris filters and menthols) ; ‘There’s no other cigarette’ (Lark filters),
* % * ‘the smokers who know’ (Camel filters). Be a success : ‘taste rich, good, rewarding’
(Viceroy filters) ; ‘This man was born rich’ (Camel filters). Be.a social success;: “‘Come up
to the taste of Kool” (Kool menthols) ; ‘find something better’ (Old Gold filters). Be in-
dependent ; ‘break away from the crowd * * the cigarette for independent people’ (01d
Gold: filters) ‘stands out from the crowd’ (Salem menthols). ‘Associate with important
~beople ; ‘Chairmen‘ are never bored with them’ (Benson & Hedges filter) ; the charter boat
skipp‘er who has' ‘got a good ship, a good crew and a good breeze’ (Camel regulars).”
38 The Report states that as a result of extensive promotion during 1957-59, the belief
appears to be wideg held that filter cigarettes are less hazardous to health than regular
cigarettes (p. 19), omparatively overt attempts to allay health anxieties have been made
y manufacturers of charcoal . filter cigarettes by pictorial details of filters creating the
im»nression that they" prevent bassage of tars and gaseous effusions (Tareyton. Lucky
§tr1ke, Tennys9n, Cold Harbor, King Sano, Tempo, Duke, and Lark). Rept., p. 20. Other
very low key’ advertising enhances the impression  of relative safety by add!;ng suitable
Egggicttévglstgx?s}h(%“;?(rc; “ﬁlter{’h: I“If'iel%essed (tsilteirs” (Bensox%l & Hedges and Parliaments),
) orks), ‘“mentho ers’’ rings) and “fil -
coal” (Phillp MoK hia: prings) and ters with coconut shell char
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themé (pp. 15-16) ;% and the “ponus’” theme, which includes promoting ‘longer
* cigarettes at popular prices as well as coupon promotions (Pp- 22-23).” We note
also the FTC’s comment ™ (Report; D. 18): o :

«There is in all-of the array of positive images an' element of escape from
actuality. Some cigarette advertising transcends mere image association and
projects its own separate and unique world. Examples include «Qalem Country;”
a land in which romantic couples romp and preen through shifting, sylvan set:
tings; the “Night People,” whose post evening encounters can 1lead to smoking
Parliament filters ;- and «Marlboro Country,” where there daily. unfolds the
simple male heroic virtues of .the “0ld West.” Worry over health has been
vanished from these Shangri-las.”. : : : § : :
28 It comes down, we think, to a simple contr()versial]issue: ‘the cigarette
commercials are conveying any number of reasons why it appears desirable to
smoke but understandably do not set forth the reasons why it'is not desiraple
to commence Or continue smoKking. 1t is the affirmative presentation of smoking

as a desirable habit which constitutes the viewpoint others desire to oppose.
We see no inequity in the circumstances that cigarette advertisers are precluded
by various codes from; making affirmative Lealth claims in the advertising pro-

_ gramming.” The Fairness Doctrine affords an avenue for presenting in regular
program. time the viewpoint of responsible spokesmen for the cigarette adver-

figsers in rebuttal to any health hazard claims made in opposition to cigarette
commercials. And, finally, we fail to see any merit in the argument that no

controversial issue of public importance can be presented where a lawful busi-

pess is advertising a jawful product.® While an unlawful business advertising
an unlawful product over the air waves might well raise some controversial
issue of public importance, we do not regard that element as essential. The claim
that no controversial issue: of public importance is presented by cigarette adver-
tising is neither realistic nor persuasive. : !

E. THE CONTENTION AS TO A SUBSTITUTION OF “GOMMISSION FIAT’ FOR LICENSEE
: : : JUDGMENT , : W

39. ‘Petitioners also argue that the ruling, by requiring: that-a significant
amount of time be allocated each week . to cover the viewpoint of the health
hazard posed' by cigarette smoking and by suggesting that'a Jicensee ‘might,
among other things, present a pumber of publie seryice announcements of the

SR SN b
19 See Report (p. 22). Underlying these “Joyalty” theme examples is, of course, the
promise that the particular cigarette gives great satisfaction (e.g., “change to Winston
and change for good”). . ) : : s i

20 The Report states (p. 28): «he purchase of Raleigh cigarettes has long been rewarded
with coupons redeemable for goods. oday, Belair menthols, Old Gold filters, York filters,
Spring ‘menthols, and Domino filfers also carry coupons redeemable for goods. Menthol
and filter Chesterfields and Philip Morrises carry coupons redeemable for more cigarettes.”’
The report also gives examples of 100 millimeter cigarette advertising (Benson & ‘Hedges,
Lucky Strike, Winston, and Pall Mall), and states (ibid.) : «With 'a definite relationship
having been established’’ between amount of cigarette smoking and “incidence of lung
cancer and other diseases, a fitting motto for the 100 millimeter cigarette campaign might
' be ‘extra health hazard at no extra cost’ ? (footnotes ‘omitted). ;

21 While we have, a8 petitioners point out, distinguished between explicit and 4implicit
raising of controversial issues ‘in broadcast material where health was not involved (e.g.,
atheists and agnostics versus the broadcast of religious services), we do not regard those
cages as pertinent here in view of the nature of the controversial issue.

22 We recognize also (as set forth in par. 29 above and Appendix A) that the tobacco
and broadcasting jndustries have endeavored in ‘their codes 'to prescribe ‘cigarette adver-
tising standards aimed 'at reducing the appeal to youth: But the ‘conclusions‘of the FTC
Report (par. 87 above) and the statistics and other matters set forth in pars. 33-34 and
6061 would_ seem to .indlcate that the standards are either not being-followed or are not
effective in discouraging new teenage smoking. Moreover, it occurs to us that teenagers
on the verge of adult ood may be more influenced by & Eortrayal of the attractiveness and
desirability of adult conduct than’ by one eonnoting childhood or youthful behavior. ‘AS

. the F'TC Report notes (p. 8) : “They tend to view cigarette smoking as a visible mark
of maturity, a passport to-adulthood. Because the health dangers of cigarette smoking are
not brought home to them in-an effective and meaningful ‘way, many ‘teenagers take up
the smoking habit.” A

23 NBC, in urging that licensees could reasonably and in good faith‘ conclude that no

controversial issue of public importance is presented by cigarette advertising, notes that

the FTC advertising gu des permit presentation of enjoyment since they state:

i “Nothin% contained in these guides is intended to prohibit the use of any representation,
claim or il.ustration relating solely to taste, flavor, aroma, or enjoyment.”

Our, ruling  is consistent. It, too, does: not in ‘any way prohibit the presentation
of enjoyment in cigarette commercials.. It merel r‘e%uires the licensee adequately to
inform the public of the potential hazard, as found by Congress and Government reports,
entailed in commencing o continuing this habit.
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- American Cancer Society or HEW, will cause a debasement of the Fairness Doc-
trine"generally, and a substitution of Commigsion fiat for licensee ,judgmen‘t; CBS
in particular noting that commercials are by nature ‘repetitive and continuous,.

‘urges that treating all cigarette éOmmerci’als, as presentations of one side of a
controvevsial, issue will raise g question as to whether ‘any one program or pro- -
gram  series—however enlightening and in’formavtive as to all points of view—
can, constitute an adequate opportunity for response, Asserting that ineyi
the licensee’s only recourse will be a series of health hazard g
CBS states that. broadeast treatment of cigarette health iss
reduced to g contest of opposing ounce

in news and public affai the latter instance, the
only once, or a few times, or severai times in a relatively short ti;
cause of factors such as timelinesg, But as CBS pointg out, com
nature “repetitive and continuous” ; the complaint her,e‘;wen't to
- broadeast daily for a total of 5 to 10 minutes each broadecast day.
the frequency of the presentation of one the cont
bropriately ‘to be .considered in our administra on ,of the Fairness Doctrine
under the Act’s basie policy of the “standam of Tairness” ( supra, par, 10). For,
while the Fairness Doctrine does not contemplate “equal time”, if the presenta- =
tion of one side of the issue is on a regular continual basis, fairness ang the right .

eration is not limited to advertising. For example, if one side of a controversial
issue ‘of public importance were regularly presented in a daily hetwork Program,
compliance with the Fairness Doctrine would require something more. than an-
“occasional presentation of the other side of the issue during the course of the
S 410 Moreover, here the controversial ‘issue poged is one of health hazard and
the repeated and continuous broadeasts of the advertisement may be a contribut-
- Ing factor to the adoption of a habit which may lead to Untimely death. In the
éircumstances, we think ‘that the licensee is-under a higher duty.than in the
- case of other controversial issues to ameliorate the possible harmful effect of
the broadeasts by sufficiently informing the public as te the hazard. As indicated
in our ruling, and in light of the considerations set forth in paragraphs 33-84
-and 60-611, we believe that the frequency of the bresentation of the one side and
~ the nature of the Dotential hazard to the public here: necessitates Dresentation
of the opposing viewpoint on a regular basis (e.g., each week). . . N R
42. We note that, contrary to CBS’:p'osition, the repetition of short communica-
tions has apparently been regarded by the broadedsting ang advertising indus-
tries and other interested organizations as an -effective means of reaching the
listener or viewer. But in any event, there ig nothing in our ruling which com-
pels a licensee to treat the issue through bresentation of Spot messages, In our
ruling we stated: “A station might, for example, reasonably determine that the
above-noted responsibility would be discharged by Dresenting each week, in adqi.
~tion' to ‘appropriate news reports'or other programing dealing with the subject,
a number of the public Service announcements of the Cancer Society or HEW

in this fleld.” This example does not on its face indicate that the Opposing view-

|- 'point should be bresented solely or principally through spot announcements,\, as it .
[ “Wwas not intended as a “Commission fiat” ‘as'to the manner of compliance with the

Fairness Doctrine. we stressed in the ruling, and here’strongly emphasize;agaiu,
24 As set forth in par. 25, prior to our ruling theAAm(ericarj Cancer Society received favop-

able responses from all the' networks and ‘many independent stations concerning the pro-

' motion of its SNots on smoking and health, Moreover, the ‘Public Health Service renorted

in January 1967 that it had distributed spot announcements to ovey 900 raqi

was thenxnnproaching indiviqual” television statjions to obtain furtlier cov i .

messages. The example we gave merely took cognizance of the fact that sueh material jg
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that “in this, a8 in other areas underr the fairness doctrine, the type of programing

and the amount and nature of ‘time to be afforded is a matter for the good faith,
reasonable judgment of the licensee, upon the particular facts of his situation. See
Cullman Broadeasting: Co., 7.C.C. 63-849 (Sept. 18; 1963).” fil fix
43. In other words, we agree with CBS that the “question of whether a licensee
is responsibly‘complyin"g with the fairness doctrine cannot be ‘resolved by per se
guidelines, ratios or other rigid‘rules.” A Jicenseée which has just presented 2 very:
- lengthy pro,grami\ on this issue obviously might;reach a different judgment as to
what his obligation was in this respect for the next week or SO. But as stated,
the carriage of the normally substantial amount ‘of weekly commercials raises
a concomitant xesponsibility ot be met over relatively the same period. of time.
Further, in these circumstances, while a 1 to 1 ratio is ruled out by considerations
of the legislative history of the Cigarette Tabeling Act, the licensee’s obligation -
is just as clearly not met by an occasional program a few times a year or by some’
appropriate announcements once or-twice & week. We stress again that what'is
called for is the allocation of 2 significant amount of time each week, absent
unusual circumstances,’wto the presentation of the opposing vieWpoint in the case
of cigarette commercials. We do not gee why licensees, proceeding in good faith,
should experience any real difficulty in reasoﬁably discharging that responsi-
bility nor why, in view 'of the nature of the iss iothe public’s health, they would
geek to fulfill that obligation in a niggardly fashion, jdesigned to raise problems or
complaints. In sum, we have not usurped licensee judgment as to the type of pro-
graming Or the amount or nature of the time to be afforded, but rather have left
these matters to the good faith, reason,able,,judgment of the licensee based ‘on
his evaluation of the facts of hig particular case.™ EREA :

¥. EFFECT OF THE RULING ON THE ADVERTISING OF PRODUCTS OTHER THAN CIGARETTES

" 44, Petitioners further assert that the ruling cannot logically be limited to.ciga-.
rette advertising alone, and hence will have proad-scale effect on proadecast opera-~
tions and the‘presentation"of advertising by radio generally;The‘y state that very
little in society is u;tJCOnt-roversial and, since many products are subject to one
form of controversy or other, an appeal to the Commission by a vocal minority:
is all that is needed to classify a subjectrascontroversial and of public impor-
tance. They further claim that i‘f~governmental and private reports on the possible
hazard of a product are 2 sufficient basis for the cigarette ruling, the ruling
would apply to a host of ‘other products, such as: automobiles, food with high
cholesterol count, alcoholic beverages, fluoride in toothpaste, pesticide residue in
food, aspirim, detergents, ‘candy, gumn, soft - drinks, girdles, and even common,
table salt. ‘We ‘do not find this “parade of horribles” argument jmpressive. - .
45, 'We stressed in our ruling that it -was “limited to this product———cigarettes,” !
stating further in this connection: : . C S
‘f‘G()vernmental and private reports (&.8- the 1964 Report of the Surgeon Gen-
e) ‘and Gongire’ssional'a(‘:tion';(e.g..,athe Federalﬁ(},ig,arette Labeling -
and Advertising Act of 1965) agsert that the normal use of this product can be
a hazard to the health of millions of persous."].‘he advertisements in question
clearly promote'the' use of a particular product as attractive and enjoyable.
Indeed, they understandably have no other purpose. We believe that 2 station
which presents such advertisements has the duty of informing its: audience of
the other side of this controversial issue of public 1mportance——that however
enjoyable, such smoking 1ay be a hazard o the smoker’s health.” .
Our ruling does not state, and was in no way meant to imply, that any ppeal
to the Commission by a vocal minority will suffice: to classify advertising of a
product as contmversial and of public jmportance. Rather, the key factors here
were twofold: (1) Governmer tal and private reports and Congressional action
with respect to cigarettes, and (2) their assertion in common that “normal use
of this product can be & hazard to the health of millions of persons.” ...
" 46. The products to which petitioners refer do not present a comparable situa-

go argued that thé licens%es may simply substitute é:i arette health messages
¥

public service announcements now being carried. The duty of 2 station carrying

fc‘i)éagg':sg gcm‘mercmls«to inform_the ublic as_ to the hazards of smoking stems directly

from the fact that its facilities have. cen used to promote the use of this product found

by the Congress: ana,governmental reports. to be SO ppt_entlally hazardous to health; its

by ronstbility is therefore the same as in the case of any other fairness situation. It thus
re a

nt the.other side over and beyond what licensee d’ecid%s'in other respects
0

pres
nas a duty top deer: to serve the best interests of his area, We therefore not believe that
ation which he does not adjudge to serve

ent in: OT! t ;
gql?er::see’ ould:or should adopt & pattern of oper

fully the needs ai;d interests of his ‘public.
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tion. The example most uniformly cited is auto safety. But the governmental and
brivate reports on this matter do not urge the public to refrain from “normal
use” of automobiles in the interest of public safety ; rather, ‘the emphasis is on
increased safety features in the manufacture of automobiles and increased care
by drivers,. Moreover, we know of no widespread contention by governmental or
Private authorities that the “normal use” of any of the other products cited by
Detitioners poses g serious health hazard to millions of bersons who otherwise
enjoy good health, ‘

47. We adhere to our view that cigarette advertising presentg a unique situ-
ation. As to whether there are other comparable products whose normal use has
been found by Congressional and other Government action to bose such a serious
threat to general public health that advertising bromoting such use would raise
a -substantial controyversial issue of public importance, bringing into play the
Fairness Doctrine, we can only state that we do not now know of such an
advertised product, and that we do not find such circumstances present in peti-
tioners’ contentions about the advertised products upon which they rely. Thus, to
say the least, instances of extension of the ruling to other products upon con-
sideration of future complaints would be rare, if indeed they ever occurred. In
short, our ruling applies only to cigarette advertising, and imposes no Fairness
Doctrine obligation upon petitioners with respect to other product advertising.

G. THE CLAIM AS TO ADVERSE FINANCIAL IMPACT UPON THE BROADCASTING AND
; TOBACCO INDUSTRIES .

the sale of cigarettes, all of which will impose ‘an unlawful burden on interstate
commerce and conflict with the Congressional ‘intent underlying the Cigarette
Labeling Act; i ' i :

49. The contention that our ruling will seriously undermine the commercial
structure of broadcasting is bressed, principally by the Association of National
Advertisers, Ine., an association composed of leading manufacturers and service
concerns that use advertisin , seven of whom market cigarettes. Their concern
appears to rest principally on the fear that the ruling will be extended to many
other products which are subject to controversy in one form or another. However,
as set forth in the Dreceding seéction of thig opinion' (supra. pars. 44-47), we
believe that this fear is groundless. The only real question here is the impact of
our ruling on cigarette advertising on broadcast media and the sale'of cigarettes.

point, so as not to preclude or curtail bresentation by stations of cigarette adver-
tising that they choose to carry.

51. Nor do we think it realistic to assume that- the Trequirement will cause
cigarette advertisers and manufacturers to turn to other advertising media. The
attractiveness of the broadeast media, barticularly television, ‘as a means of
effectively reaching the vast majority of the American public with advertising,
as well as other, essages ig without equal.®® We find it difficult to believe that

cigarette manufacturers and advertisers would abandon or make substantially
less use of a medium of thig nature merely because our ruling may require an
increase in the programing on the smoking-health issue which broadecast licensees
are already bresenting in the exercise of their judgment under the Fairness
Doctrine and bursuant to their obligation to operate in the publice interest.®

2 The I"'C Report states ‘(p. 10) that more of the money spent for cigarette advertising
in the year 1966 was spent on television advertising than on all other media combined
(66.6 percent in 1966). The Report also states (ibid.) that “in 1960, cigarette advertising
accounted for approximately 7,2 percent of total television advertising expenditures,”

27-In this connection, we note that many stations and the television networks (e;g., CBS’s

efforts as detailed in this case) have given coverage to the smoking-health issue and that
they also continue to air numerous cigarette commercials,
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Rather, particularly in light of the consideration set forth above (par. 50), we
- are not persuaded that the effect of our ruling on the amount of cigarette adver-
tising presented on proadcast media will be signiﬁcant.”‘ :
© 52. We also fail to see how the ruling would require any major change in the
k operation of broadcast stations. In complying generally with the Fairness Doc-
trine in their overall broadcast operations, proadcast licensees are required to
afford reasonable opportunity for the presentation of the other side of contro-
“yersial issues of public importance when they choose to present one side, and to
document their efforts upon complaint. Our rules require the keeping of program
logs (see, €.8., §§ 73.111 and 73.112; see also sec. 303.(3) of the Communications
Act), and we are sure that licensees in ‘the conduct of their busines§ affairs
presently keep full accounts as to advertising matters. Thus, we think that this
particular controversial issue can be handled by licensees in a ‘manner gimilar to
their established practices in this'area.”” .
53. There is nothing in our ruling which would preclude or curtail the ability
‘of :cigarette manufactures to obtain advertising time on proadcast media. Licen-
Sees remain free to present guch cigarette advertising as'they ¢hoose. Conceiv-
ably, some licensees, in view of the mountihg public concern as to the potential
health hazard of cigarette smoking, might voluntarily decide to curtail or refrain
from cigarette advertising proadcasts in the public interest. But that'is appro-
priately a matter for licensee judgment as to how to conduct broadcast operations
to serve the public interest, and not a requirement of our ruling. Under section
8(h) of the Communications Act, broadcasters are not common carriers and they
cannot be compelled to present advertising which they do, not wish to present.
Moreover, cigarette manufacturers clearly have no right to insist that a broadcast
5 hcense_e,' who i8-willing to present cigarette advertising, present it in a manner
that does not comport. with his statutory obligation to operate in the public
- interest. Nor does & cigarete manufacurer have any legal right to complain that
‘the use of radio to inform the public as to the potential health hazard of cigarette
- gmoking may lead to some decline in cigarette gales or slow down the present
- trend of rising cigarette sales (FTC Report, pD. 4-7). Indeed, that is the very
purpose of the educational efforts which Congress has directed HEW to undertake.
54. In sum, we see no merit tothe contention that our ruling will lead to severe
curtailment or possible elimination of cigarette advertising, or have. a serious
economic impact on the proadcasting industry, contrary to the intent of Congress
in the Laabeling Act. The ruling properly effectuates the responsibilities‘of broad-
cast licensees and this Commission under the Communications Act. There is no

unlawful burden on interstate commerce nor conflict with Congressional intent in,
or the provisions of, the Labeling Act. ’

. THE PROCEDURAL CONTENTION

55. Finally, petitioners urge that the ruling is procedurally invalid because it
effects an important and unpréc‘edented change of policy which ‘will affect all 1i-
censees and it was adopted without affording WCBS-TV, proadcast licensees gen-
erally and other interested persons an opportunity to pe heard. CBS, in particu-
lar, asserts that this was a departure from the Commission’s procedure of advising
a licensee of a fairness complaint and requesting its comments (Fairness Primer,
F.C.C. Public Notice of July 1, 1964, 29 F.R. 10415, 10416, cited with approval in the
Red Lion case, supra, par. 8). CBS requests that the contents of its letter be
treated as its comments on Mr. Banzhaf’s complaint, and that we reconsider the
ruling on the basis of such comments.”

- 56. We ha_ve,granted this request of CBS and have carefully considered its
comments in determining that reconsideration is not warranted by the arguments
contained in its letter. Our omission to seek the comments of WCBS-TV initially

e
% Certainly, there s no reason to anticipate that any such minimal impact could have
any substantial adverse effect upon the ability of proacast stations to serve the public
interest. Cf. also FTC Report of June 30, 1967 atp. 10. :
2 \We note that WCBS-TV apparently had no difficulty in ascertaining what programs
that station had broadceast on this issue in response to Mr, Banzhaf's complaint.
20 NBC notes that the Commission did not have before it the text of the three commercials
Mr. Banzhaf referred to as examples. It has attached to its comments the texts of three
 advertisements anda states that two of them appear to be those mentioned in the complaint
and the third is probably the other. NBC further states: “They may show ‘attractive
people fenjoying’ themselves while smoking. cigarettes, but surely that does not constitute
the expression of a viewpoint.on whether smoking is-a hazard to the smoker!s health.”. For
the reasons stated in par. 38 above, we do not think that the text of the particular adver:
tisements was necessary to our ruling or to our decision on the requests for reconsideration.




Commission’s View that the Fairness Doctrine does apply to cigarette advertis-

our view that a sufficient amount of time must pe allocated, usually each Wweek,
for the opposing viewpoint so that WCBS—TV could appropriately exercise its
licensee Jjudgment in connection with itg continuing brogram. As stated in para-
graph 6, supra, the effectiveness of the June 2d ruling will not be the basis for
action against any licensee, including WOBS-TV, until publication of thig memo-
randum opinion and order in the FEDERAL REGISTER. In the circumstances, and

~ tion of any rules, but only the provision of a forum for consideration of the legal
~-and policy arguments urged by petitioners and discussed herein. We do not think
that a rule making DProceeding  ig either  needeq or appropriate for their
resolution.® :

- 59. Ang, finally, we point out that we could not in any event conclude that stay
relief would pe warranted Pending any such further broceedings. This ig not only
because we believe that Petitioners have not shown any substantial likelihood of
ultimately brevailing on the merits of their bosition, either before thig Com-
mission or the courts, but also because the public interest would require denia]
of such relief on injury grounds, We have already set forth the basis for our be-
- lief that compliance with the ruling will not cause any substantial adverse im-
pact on the broadca.sting or advertising industries, We have not been shown that

| . agers, as to the health hazard involveq in the cigarette habit which, broadcast

* facilities are encouraging them to adopt and continue, we think, ‘that any injury
. toithe affecteq industries ig outweighed by the danger of irreparable injury to
| the public. Indeed, if our ruling will contribute to the avoidance of one untimely

31 Ay set forth in par. 43 above, we agree with the CBS bosition that licensee responsi-
bilities under the Fairnegs Doctrine, in thig as in other areas, should not be subject to per:se
!l ‘guldelines, ratios Or other rigid ruleg prescribed by the Commission. Accordingly, we would
| Dot undertake rulemaking to brescribe such standards:in the absence of Some: compelling
showing leadini us to revi j
rulemaking in t is particular area. would be appropriate and Wwould serve g tseful purpose,
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Report of July 12, 1967 (already diseussed in paragraph‘33 and since confirmed
and’ amplified in its Report of August 1967). ‘We shall therefore note here other
pertinent studies. In February’ 1966 Dr. B. Cuyler Hammond’ss‘cudy for the
National Cancer Institute made the frst large scale survey of women digarette
'sm‘okers.'His study showed that such’ women's death rate from heart disease and
lung cancer were twice that of nonsmaokers.32 In May 1966 Dr: Green of-Harvard
University reported experiments with rabbits proving ‘cigarette smoking: can

pguse many lung and throatfaﬂment‘s.‘“‘ Roswell Memborial Institute announced

in August 1966-a report finding filter tips of séveral cigarette prands ineffective
'in screening out harmful tars and nicotine. This report acknowledged that some
filters were petter than others, but asserts that none protects smokers.® A study
by the Public Health Service and the Ainerican Cancer Society reported in
October 1966 that a 5-year stady of Seventh Day Adventists in California; com-
paring death rates of 11,071 male Adventists who do not smoke and the general
male ‘California population, showed one-sixth-as many lung - caneer dedths and
‘one-third -as many deaths from all respiratory’ diseases among Adventists as
among the total male popula.tionf‘15 Algo in October/l%(i, a Louisiana State Uni-
versity b-year study, financed partly by the Tobacco Research Council, reported
findings of a relationship between cigarette smoking and hardening of the arteries
in the heart.” Just recenily, in & formal report to the President, it was stated by
Dr. Kenneth M. Endicott, Chief of the National:-Cancer Institute; that “lung
cancer—which will kill more than 50,000 Americans this year—can be brought
under control because it is clearly ' caused: by environmental jfactors*—chieﬁy
cigarettes”’ The President was also advised that “lung cancer has reached epi-
demic levelsin men and may soon:do so in women;? ¥ T o gl
61, As stated’in our ruling; of most serious concern - to the .Commission are
statistics as to the correlative rige in cigarette consumption and feenage smoking.
,,,In‘January 1966 - the Department of Agriculture 4na public report entitled,
“Tobacco Situation”; announced that 1965 had been a record year for cigarette
“consumption.”® The reason given by the Surgeon General for the increase Was
" new smokers, not the increased use of tobacco by the then-current gmolers® In
July 1966 Surgeon General Stewart reported, based on American Cancer ‘Society
and Public Health Service surveys, that one-half of ‘American teenagers are
‘regular smokers by age 18, despite 21/ years of intensive educational efforts.*
In Qctoberf1966 the Rand Youth Poll, conducted by the Youth Research Institute,
released findings that teenagers smoke ‘10 ‘million cigaretts per week, that 53
percent of all 16-19 year olds are SMOKETS, and that this represents a- rigse of 4
percent {h: this age group during the almost 3-year period since the  Advisory
~ Committee’s Report.® In November 1966 the American Cancer Society noted a
6-year study by Dr. E. Cuyler Hammond’ showing 2 marked drep in cigarette
smoking among older people and a rise in consumption: by youns people.” In
December 1966 the Agriculture Department announced'that»Americans had once
~.again set a New record for total consumption of cigarettes per year.®:In Jight
“of the statistics concerning teenage smoking; fhis ‘inerease in consumption ap-
pearsc'()rrelated to the increase in population which oc¢curs through the increase
in youthful persons. [ AL e 510 S
62. Wewish to make it clear that this Commission is not the proper arbiter of
" the scientific and medical issue here involved and ‘of course has not sought to re-
solveithat issue. We have cited the reports in guestion because they establish (1)
thathereis a most ‘substantial controversial:issue of public importance, which
must be fairly aired to the American people, and (ii) that because of the serious-
ness of the issue to the health'of the people, a stay is patently inconsistent: with:the
ublic interest. We recognize ‘that fhere are countering efforts and arguments
put forth p'articularly by the tobacco industry 3 there are also new and-continu-
ing developments in this field: See ‘Hearings before the Consumer Subcommittee
of the Senate Commerce Committee to review progress being made toward de-
52 New York Times, Treb. 23, 1966, 41 8. i w
a5’ New York Times, May 2, 1966,389 : 1.
34 New York Times, Aug. 30,1966, 1: 7. *
.»”rNeonrk;’mmes, Oct. 12, 1966, 5411, ;
" 80 New, York Times, Oct. 22, 1966, 20 - 2. )
/g7 ppé*Washington Post, July 22, 1967, 2+ 1.
28 New York Times, Jan. 2, 1966, IV, 7:1
39 New York Times, Jan, 11,1966, 9:1. :
40 New York Times, July 17; 1966, IV, 10 v 1. =
‘14 Advertising Age, Oct: 31, 1966, -’ :
2 New York:Times; Nov. 83,1966, 41 ¢ p RRER
43 New York Times, Dec.-31,1966,4 16
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- velopment and marketing of a less hazardous clgarette, We: have ‘not*gone“:intof
- detail on thege matters, because they do not alter the two crucial findings set forth
aboye. Y [ g i :

been found by the Congress and the” Government to‘fépi'éfsent a serious. po-.
tential hazard to DPublic health: Ordinarily the question presentedwould ‘be

how the carriage of such commercials ig consistent with the obligation to op-
i i i i Ve history of >

a responsibility,
65. In light of all the foregoing, we conclude and find : : Iy
a. The ruling as to the applicability of the‘Fairness Doctrine to cigarette aq-
vertising is within the Commission’s legal'author‘ity and discretion, and is in the
bublic interest. ) L i . S gl

b. Petitioners have made no showing which warrants reconsideration and with- -
drawal of the ruling or the institution of rule making in'this area. . L ;

¢. Petitioners have made no showing that relief, except ag indicated in para- -
8raph 6 above, ig warranted or in the public interest; on the contrary, the grant of
stay relief would be likely to cause irrepara'ble harm to the publie, R

"Accordmgly, it is ordered, LI i, .

That the petitions anq requests for reconsideration, rule making, and stay listed
in baragraph 1 of thig memorandum opinion and order are denied, except to the
ex.j:ept that relief is granted herein pending publication. of this memorandum

ER. .. < e s

Adopted: September 8, 1967,
Released : Septem'berel& 1967. & : Ll Felia o
: ’ o R FEDERAL COMMUNICA’IIONS COMMI@‘SION,%% s
 [sEAL] Bax F. WarLg, Secretary. i
‘ APPEivnIX ' k ' :
BACKGROUND: 70 1965 OIGARETTE“LABELINGACT‘ : i
~1.0n7J anuary 11,1964, the Report of the Surgeon General’s Advisory Committee

concluded that cigarette g
|| tain specific diseases and to the over. ! € 0] ]
that “cigarette smoking is a health hazard of sufficient importance in the United
| States. to ‘warrant appropriate remedial action.” After the Report was issued, -
|| Mmany groups, private and public, acted to provide this “remedial action.” =

4,S'tatyéﬁtériﬂt's",,of “Commissioners Loevinger and’,John's'oh""ﬁlledﬁv yas'kpakr't"ofthe original
document; Commissioner Wadsworth ‘absent, . : . . . .
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(@) The Tobacco and Broadoasting Industries RNCIPERNE L
9. 'Yoon after the Advisory Oommit%tée’~SfReport, the tobacco? and*"bmadesisti’ﬂ{g :
~industries reacted with voluntary measures to control the content of cigarette
~ advertising. In January 1964 the Pelevision Code Review Board and the Television
Board of Directors of the N‘AB‘recomm‘ehded and approved specific amendments to
tl}e“fl"ele'*‘visio‘n Code. The amendments prohibited some ‘types of cigarette adver-
tising directed at young people and ‘health claims in cigarette Stdv‘erti@ing.“‘ In
June 1946 similar amendments were approved for the RagiiogOQde.“:The'se Code
amendments were motivated by the Advisory'(}ommitt‘e‘e”s‘f Report. In the words’of
the Television Code Review Board (Hearings, Senate Commerce Committee on 'S,
559 and . 547, 89th Cong.,, 1st sess. pt. 1, p.591) ¢ ;
The board recognizes the purden of responsibility thse report, imposes on 2ll

television {jcensees in the area of cigarette advertising. ipéc“lﬁea:uy,j the bour(z is -

concerned with the potentialof'cigaret‘te advertising £0.8 e the false 1 press o1
 that cigarette smoking promotes health or physical well-being. The Code Authority

also made clear that regulation initiated by the cigarette ‘manufacturers waé{'ﬁvhqt
they envisaged. Thus the A_uthoxityprgyided that i C

o1 1. Thu At it would delay the issuance ‘of

general guidelines (interpreting the'code, amel\ld‘iiuents)‘wmch would assist adver-

tisers and code subseribers in adhering to the television code restrictions, pending
its determination of the implementation and affectiveness of the fobacco industry’s

selfrmgﬁlation.ld.,atp.m. R et o B R
:3..In April 1964 the major cigarette companies announced their 1agre,v’emén,jvand

adherence to a cigarette ‘advertising code to impose standards ‘and enforcement
procedures- for the self-regulation of arette advertising. The code provided
rdves I ds ¢ ald ] ‘an ji’ndetj&e‘ndent;adminiéami,\'tof
igarettes in the United States,
n-

who wotld survey the advertising ! gare
. with.the power to levy fines for ai ) g + labeling which does not. ¢o
form to the industry code standards. standards are basically 'of three tyDes.
The first prohibits many types of cigar advertising ,speciﬁcally ‘directed at

pe sons under 21 years of age. Another ‘prohibits health claims, ‘except in certain
Jimited circumstances. The third typeé prohibits guggestions that smoking. is
essential to social prominence, dist,incti;on, guccess, or sexual attraction. Ro-bert

B. Meyner, the former Governor of New Jersey, is the ‘,ﬂnst_’ga.nd_euwe;jt ‘adminis-
trator for, the code, In evaluating the effect of the code on cigatette advertising,
Mr. Meyner gaid in a Qenate” hearing (id., at p. 568) that the ‘character. of
cigarette ad rertising had been altered:as a result of his enforcement of the code.”
(b) HEW and private hedlth agenties : S s
-4, The Department of Health, Tdueation, and Welfare (HEW) also took’ action
after the Advisory Committee’s’ ‘Report: On Pepruary 18, 1964, the Surgeon
General, Luther Terry, convened a ‘meeting of four voluntary agencies to-dis)eus:s
with them and other health agencies means of imvplementm'g the re.eom»mend‘ations
containeéd in the Advisory Conmmittee Report. This meeting eventually regulted in.
the establishment of the Nattonal Interagency Council on Smoking and Health on
July 9, 1965. The purposes of the Council are threefold 2 «(1) To use its profes-
sional talents to bring: to the natione——pa*rticularly the young—an increasing
awareness of the health hazards of cigarette sinoking, (2) to encourage, support,
~and assist National, State, and local smoking and ‘health programs, and (3) to

15 Television Code, section IV, Program Standards, pafagx:ap}i 12+ Care should be exercised
so that cigarette sm king will not. be depicted in a manner to impress the youth of our
-country as a desirable habit worthy of imitation.. < o sy
Television Code, section 1X; Genelﬁal;.Advertising Standards, paragraph 7+ The adver-
tising of cigarettes~should not be presented in a manner to convey the jmpression that
cifgarette sntmking promotes health or'is important. to personal developmen—t of the youth
of our country. e ; :
% Radio Code I, Program Standards, section H. 181 The use of cigarettes shall not-be .
presented in 2 manner to impress the youth of our country that it is a Jesirable habit
,,w,orthg; of imitation in that it “contributes to health, individual achievement, or gocial
aceeptance, ey ; e - . .
“Radier:Code, Advertising Standards, section C(g).: The advertising of cigarettes shall
not. state or imply claims regardingkhealth and shall:not: be presented in such, a manner
~asto indicate to the youth of our country -that the use 0f cigarettes contributes to jndividual
achievement,'persqnal acceptance; or. {5 a habit worthy of imitation, ’ U
iTarHowever, We note the following exchangeé ‘between Code: ‘Administrator Meyner and
Senator Bass (id., atp. B8L) o . eI T Y S ;
“Senator Bassi * * * don’t you pelieve that the indus;ry_it;self,,with you, aﬁ,thq(aa-
ministrator, don’t you believe that you are capable of rotecting the health of t e Ameri-
can public as far as advertising of cigarettes is concern ? o )
“CGode Administrator Meynér : I think you. describe a rseponsibility,,_that is

ater. than

is'geii forth in the code. As the code sets it forth; I am trying to accept that Ief ponsibility
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generate and coordinate public interest and action related to thig area of health.”

'he membership of the Council includes 18 private agencies and three Federal
Government agencies (U.S. Public Health Service, U.S. Office of Education, and
U.S. Children’s Bureau).

5. In 1964, the Public Health Service, which strongly endorsed the conclusionsg
of the Advisory Committee’s Report, awarded 10 grants and contracts to support
demonstrations and projects to design effective methods of reaching varioug
population groups with the facts about smoking. The comprehensive educational

‘Iission of Heart Disease, Cancer and Stroke Trecommended an appropriation of
$10 million to educate the public on the health hazards of smoking and to provide
a network of control clinics to assist thoge who desire to give up smoking. Two
million dollars were forthcoming in the fall of 1965, ;

(¢) The Federal Trade Commission,

6. As early ag September 1955 the Federal Trade Commission (FTC) had
bromulgated Cigarette Advertising Guides which, among other things, prohibited
representations in cigarette advertising or labeling which refer to either the
presence or absence of any physical effects from cigarette smoking, or which made
unsubtantiated claims respecting micotine, tars, or other components of cigarette
smoke, or which in any other respect contain implicationg concerning the health
consequences of smoking cigarettes or any advertised brand (F.T.C. Ann. Rept.,
1960, p. 82). In 1960 the FT'C obtained agreement from leading cigarette manu-
facturers to eliminate unsubstantiated claimgs of nicotine and tar content (ibid.).

cerning the advertising and labeling of cigarettes. On June 22, 1964, after
examining the advertising, labeling and other bromotional practices in the
cigarette industry, the FTC concluded that cigarette manufacturers should be
required to make an affirmative disclosure of the potential hazard from smoking
in labeling and advertising (29 P.R. 8325). The basis for its conclusion wags
twofold. First, the FTC found that the consensus of medical and scientific
opinion was that cigarette smoking is a significant cause of certain grave diseases
and contributes to the overall death rate. Second, the FTC found that the methods
by which cigarettes had been and were being sold to the consuming public—by

means of labeling and advertisipg‘ which fai!s to disclose the health hazards of

required, in addition, warnings in all cigarette advertising by J uly 1, 1965.

8. On September 3, 1964, at the request of Chairman Harrig of the House Com-
merce Committee, the FTC extended the effective date of the rule for both
backaging and advertising warnings to July 1, 1965 (29 F.R. 15570)". Chairman
Harris stated that he had requested such action because testimony which he
had received during his Committee’s Hearings in June and July 1964 indicated
that the validity of the trade regulation rule would he challenged in the courts,
that judicial review could delay the enforcement of the labeling requirements for
a considerable period of time, and that the enactment of legislation in this area by
the Congress could very well eliminate thig delay. The F'T'C rule never went into
effect because Congress enacted the Cigarette Labeling Act.

[F.R. Doc. 67-10743 ; Filed, Sept. 14, 1967 ; 8:45 a.m.]
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MEREDITH Wow, Inc,
; OMAHA, NEBg,, February 28, 1968.
Hon. Greny CUNNINGHAM,
New House Office Bm’ldmg,

: Washmgton, D.o. :

DEear GLENN ; Thank yoyu for asking for our comments on the Fairness Doc-

trine. Ag Yyou will recal] we have had correspondence with you in the past regard-

Commission must hecessarily Substitute itg Judgment for that of the licensee,
even though it Professes not to do so.
The Fairnegg Doctrine hag the effect of discouraging discussion on broad-
casting stations. Rather than risk the Severe. penaltieg for violation of the
Doetrine, and rather than face the necessity of broviding free time, many stationg
tend to avoiq anything Smacking of controversia],
Also, Glenn, I am attaching 3 copy of Resolutiong bassed by the Nebraska
Broadeasters Association during the bast severa] Years.
Sincerely,

Howarqa

Howarp STALNAKER,

Vice Prem’dent, General Jr, anager,

RESOLUTION*FAIRNESS Docrring

Passed at 1967 Nebraska Bmadcasters Association Convention in Sidney,
Nebr, September 19, 1967

Nebraska Broadcasters Association, in annua] convocation, renews itg ‘vigor-
|| 0us opposition te recent FCC action, in which' thig agency' expanded its inter-
bretation of the Fairnegg Doctrine, We Specifically refer to the application of
|certain mandatory responsibilities on broadcast licensees, resulting from their
|Dresentation of cigarette advertising program material,

Most broadcast authorities, ang many competent communicationg attorneyg
i have labeleq this Foo action ag representing an unwarranted ang dangeroug
‘intrusion into American business, by an agency of government, Nebraska Broad-
rastery support this contention,
(243)
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Further, Nebraska Broadcasters are not comforted by the cdomment, ‘a'ttribu\;ed
to the FCGC, that this Agency “does not intend to appy the Fairness Doctrine
to other advertised products and services”. Historically, the immediate “in-
tentions” of current Commission members might be overlooked, or mis-inter-
preted, by future Commissions. This current action set a dangerous precedent,
the jmplications of which might actually be employed bY future Commissions to
eliminate, or feasibly nullify, the possible acceptance of advertising from other
sources. - )
Addaitionally, this action promotes a climate of censorship, whereby business
ig literally c_omrmanded to support, in their public attitudes, @ oond;roversi-al
Government position that has not even been unanimously approved by the Con-
gress of the United States—the body that created the agency in_question.
Nebraska Broadcasters further aver, that this FCO adtion represents a con-
fiscation of property, without due process of law.

P

RESOLUTION

Whereas the Federal Communications Commission in @ jandmark decision
recently ruled that proadcasters who air paid cigarette commercials must pro-
vide and even give *‘a significant amount of time” to the upresentatiion of “con-
trasting views on the issue of the benefits and aidvisability of smoking”, and
Whereas the proadcasting jndustry has an outstanding record in inform-
ing the American people of the contents of the official Surgeon General's re-

port on smoking -and the industry has been publicly recognized bY poth the
American Cancer Society and the ' American Heart Agsociation, two voluntary
health organizations vitally concerned with smoking, and
Whereas the ruling of the FOC is broader than the issue O cigarette SMok-
jug and is an unwarranted and dangerous intrusion into American pusiness
pecause it erroneously seeks to apply the so-called “Fairness Doctrine” to product
advertising which has pmfmmd and far-reaching implications for all advertising
for the idea that those whio disagree with an advertiser’s opinion should be pro-
vided with free time in which to express their opinions could not only change
adyertising put end it, and '
© Whereas the FCC currently - stresses that their holding “is limited to this
product * % x cigarettes”, put what is to prevent itg inevitable extention to
coffee, many drugs, cosmetics, beer, insect sprays or even autiomobiles, which
can be hazardous if not properly used. Yes, land how long pefore the FCC
would doom proadeasting to progressive enfeeblement by pringing this policy
forcefully into politics, granting free time to one candidate to answer paid
advertising by his ‘opponent? Or to management or labor in a controversy or
to any other adversariesin @ public affairs dispute, and
Whereas the so-called “Fairness Doctrine” is an affirmative command to the
proadcasting industry to yield & substantial amount of time for pmpaganda which
the Government deems wholesome and we vigorously urge that it is dangerous
for a powerful Government commission to take up the lash to compel the pbroad-
casting industry to support a Government position, and ‘that this matter bears
constitutional and legal jmplications touching the very foundation of our theory
on government, and

Whereas the ramifications of the Commission’s ruling are inestimable—ac-
tually shocking, a most frightening assault on the cherished freedom of speech
philosophy in this country so: Now therefore be it
Resolved, That the Board of Directors of the Nebraska Broadcasters Asso-
ciation strongly objects to this ruling of the FCC holding that the so-called “Fair-
ness Doctrine” is applicable' to cigarette commercials, and be it further

Resolved, That the Nebraska Broadcasters Association urges immediate recon-
sideration and repudiation by the FCC of the above stated letter ruling or that
the FCOC make the ruling ‘the subject of a rule making proceeding ‘and that it
stay the effectiveness of the application of the ruling until it acts on the rule
making petition, and be it further ; ;

Resolved, That copies of this resolution be sent by certified mail to President
Johnson, all members of the FOC, all members of the U.S. Senate and House
Commerce: Committees, Senator Roman 1. Hruska, genator Carl T, Curtis, Neb-
raska Congressmen Cunningham, Martin and Denney, and PresidentrVineent‘
Wwasilewski of the National Association of Broadcasters.
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Adopted by the Board of Directors of the Nebraska Broadcasterg Association,
Lincoln, Nebraska, this 28th day of J une, 1967. i o
: NEBRASKA BRoADOASTERS AssocIATION,
JoE px NATALE, President, ST
CHARLES THONE, . s
Secretary ang Legal Counsel,

CONVENTION oF THE NEBRASKA BROADCASTERS ASSOCIA’I‘ION, OcCToBER 6, 1963

Whereag the Federal Communieations Com'mission on Jﬁne’l, 1949, In The
Matter of Editom‘ah‘zmy by Broadcast Licensees (Docket No, 8516) enunciated

Note (FCC 63-734-, Publie Notice B-38372) -announcing, in effect, that in determin-

Programs of broadecast stations, including partieularly, religious brograms, and
ereas extension by the Federal Communications Commission of the “Fair.

“ness Doctrine” to all Drogramming of broadeast Stations will pe inimical to the
freedom from censorship saved for broadeasters by the Communieations Act
of 1934, gg amended, and suaranteed by the Constitution of the United States,
and ) :

Whereas the e€Xtension of Federal control into all areas of DProgramming would, -
in our view, be contrary to the best interest of the United States of America
and the citizeng thereof : Now, therefore, be it

“Fairness Doctrine” to all phases of brogramming by broadecast stations and urge
the said Commission to restrict the Specifie application of the “Fairness Doctrine”
‘to editorial broadcasting and to programg which are Specifically angd brimarily
designed to ang are considered by the broadcaster to be for the burpose of present.
ing the significant views of responsible and knowledgeafble elements on issues;
of public controversy and significance in the community anq areas served; and
be it further : g . :

Resolved, That the Secretary of the Nebraska Broadcasterg Association be
and is hereby directed to bromptly forwarq g copy of thig Resolution to the
President of the United States, to the Secretary, Federal OOmmunications Com-
mission, Washington 25, D.C., and to each individual Commissioner thereof, ang
to each Senator and Representative from Nebraska in the Congress of the
United States. i :
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