29

#3,.0n the basis of an. estimate, how many tribes have a.court system?” = .
~Comment: We estimate that 62 tribes -have a court system. This information
updates the information appearing on ‘page 242, et seq., of Part I, Hearings
before the Subcommittee on Cons(titutmnal nghts of Senate Commlttee on the

Judi¢iary, August 29-September 1;:1961.
“4; On the basis.of an es{amate, how many tr1ba1 eourts have judges who are
licensed attorneys?”’ : ;

Comment ;. We. have identlﬁed ﬁve tmbal couvts havmg judges who are li-
censed attorneys. They are Fort Tdtten, Rosebud Standmg Rock, Turtle Moun-
tain; and Fort Berthold. =~ '

245, If the maximum penalty: ina trlbal court is ﬁxed at $500 and 6 months ma-_
prisonment,  some Indian offendersswho -are tried in. the tribal courts will be
treated more leniently than the same type. of offender is treated in the state
courts. Is this type of diserimination wise? Why should there be a statutory
limit on penalties? If the tribe can delne the oft‘ens'e Why shouldn’t it-alse pre«f
scrlbe the penalty?’.

- Comment: Undoubtedly, Indlan oft‘enders are treated more- lemen(tly in some ;
tribal courts than the same type of offenders in some state courts. But this differ-
ence -in treatment also exists in the courts of the various political subdivisions
throughout the country. There is at present no statutery limit on penalties in
tribal courts.: Tribes have the power to both define the offense and prescribe the
penalty, subject only to rescission or dlsapproval by the Secretary of the Interior,
in most cases, where the offense or penalty is deemed inappropriate. PenaLtms
betwéen the tribes may differ widely. A statutory limit on penalties is apuprm .
priate because the criminal acty treated in the tribal .court system are minor,
and the possibility of ‘disproportionate punishments should be prohibited. :

“6. Is the jury trial requirement compatible with present tribal ecustom, and,
procedure? What percentage of the tribal courts prov1de for jury trial? How
would you evaluate the results of the procedure"”

-Comment : The jury trial requirement in tribal courts is' compatible w1th the
tribal court system. With the possible exception of the traditional court system
of the pueblos in New Mexico, whose laws are based on eustom and tradition,
all tribal codes have pr'ovisxions for jury trials. The latest information available
-to us is for the years 1960 and 1961, That information indicates that, in that 2-
year penod of the more than 80,000 cases, civil and criminal, in only 58 cases. .
were jury trials requested. We. do now know why the -use- of ;mries ‘has been
so minimal.

7. How many states have assumed ClVll or’ crlmmal 1ur1s‘dlcft10n under Pubhc‘
L‘nv 2807 Please furnish, copies of the state statutes.”

Comment; Five States have assumed jurisdiction in whole or in part They
are: Florida, Idaho, Montana, Nevada, ‘and Washmgﬂ;on Coples of the state: smat-
utes are enclosed ,

. “8, Has any State assumed Jumsdmtlen When the Indlans mvolved opposed
- theaction? Specify.” i

- Comment : Idaho and Nevada assumed :jumsdlctlon Wlthout consultation or
consent In 1957 the Washington legislature enacted a law that permitted the govy-
ernor, upon request of a tribe, to extend Junsdlctlon by preclamation over the -
reservation. Thirteen of the small- tribes in western Washington requested
extension of jurisdiction. One of these tribes subsequently changed its mind and
the governor revoked his proclamation. In 1963 the legislature enacted a statute,
without consultation with or consent of the tribes, that assumed jurisdiction on a
piecemeal basis over a limited category of subject matter. Florida assumed juris-
diction at the request of the Seminole Tribe. Montana assumed Jumsdmﬁon on
‘the Flathead Reservation at the request of the Flathead Tribes. ,
49, Do any. tribes now subject to state jurisdiction want to: termmate the '
Jurlsdmtlon ??

Comment : ' We know that the Qumault Tribe, one of the 13 in Washmgton that
had originally requested the state to assume Jurlsdlctlon has requested termina-
tion of the state’s jurisdiction. We have had no formal expression of a desire by
~any other tribe to terminate state jurisdiction. Infermal discussions from time to
time with tribal leaders and 1nd1v1dual Indlans 1ndlcate some dissatlsfactmn
with state jurisdiction.

“10. Are any States currently planmnw tor assume Jurlsdlctmn? Specu’y i

Comment: We are not aware of ‘any current plans: on the part of any State to -
assume jurisdietion.

“11. Has any State that has assumed criminal Jur1sdlct10n failed to pr0v1de
enforcement services comparable to those formerly furnished by the Bureau of
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