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 of H.R. 15419, by our colleague, Mr. Berry, H.R. 15122 by Congress- o

RIGHTS OF MEMBERS OF INDIAN TRIBES

FRIDAY, MARCH 29, 1968
House or REPRESENTATIVES,
: SUBCOMMITTEE ON INDIAN AFFATRS
oF THE CoMMITTEE 0N INTERIOR AND INSULAR ATFAIRS,
: ke - Waskington, D.C.

e . The subcomm1ttee met, TIy)uV]cfs‘lmm(‘: to notice, at 10 am., in room 1324,
. Longworth House Office Building, Hon. Wayne N. Aspinalln(chair-k o

‘man of the full committee) presiding.

. The CuamrMaxn. The Committee ~on"II,ifterioi' and AIhSuIa,r' Affairs

~will be in session for the business regularly scheduled to come before it.
It has been requested that one of the Pueblos present be permitted
“to give a short invocation as we begin the proceedings this morning.

~ Tf all of us will please stand, Governor Sanchez will lead us in

prayer.

(Invocation by Governor Sanchei;)

- The Cuamrman. Thank you very much, G’overhor‘S,anche’rz.

The business that we have before us at this time is a consideration

man Cunningham for himself and Mr. Denney, and S. 1843.
Without objection, the House bill, ILR. 15419, together with the

Senate bill, S. 1843, a bill to establish rights for individuals in their

~ relations with Indian tribes, to direct the Secretary of the Interior

- to recommend to the Congress a model code governing the administra- :
_ tion of justice by courts of Indian offenses on Indi‘anreservations’ilto

follow :)

protect the constitutional rights of certain individuals, and for other

purposes—Mr. Berry’s bill, to establish rights for individuals in their

relations with Indian tribes and for other purposes—will be made a e ’
~ part of the record at this place. L e :

Hearing no objection, it will be so yordleré«d;\ e o
(H.R. 15419, HLR. 15122, and S. 1843 together with attachments

[H.R. 15419, 90th Cong., second sess.] -

- other purposes

© A BILL To establish rights for individual§ in their relations with Indian tribes; and for

Be it enacted by the Semate and House of Representatives “of the Unwited
‘States of America in Congress assembled; £k R K

- TITLE I-RIGHTS OF INDIANS =
e pEFINITIONS -

SEc. 101, For purposes of this.titie, the term—

(1) “Indian tribe” means any tribe, band, or other group of Indians sub- e

ject to the jurisdiction of the United States and recognized as possessing
powers of self-government ; SRR e
' 1)
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(2) “powers of self-government” means and includes all governmental

powers possessed by an Indian tribe, executive, legislative, and judicial, and . "~

all offices, bodies, and tribunals by and through which they are executed,
including courts of Indian offenses; and :

offense. . b
; INDIAN RIGHTS

SEc. 102. No Indian tribe in exercising powers of self-government shall—

(1) ‘make or enforce any law prohibiting the free exercise of religion, or -

abridging the freedom of speech, or of the press, or the right of the people
peacably to assemble and to petition for aredress of grievances;
(2) violate the right of the people to be secure-in their persons, houses,

papers, and effécts against unreasonable search and seizures, nor issue war- ..
rants, but upon probable cause, supported by oath or affirmation, and particu- -
larly describing the place to -be searched and the person or thing to be

seized;

(8) subject any persén for the same oﬂ%énse‘to be twicé put in jeopardy; -

(f4~) compel any person in-any criminal case to be a witness against him-
self : : g i ’
(b) take any private property for a public use without just.compensation;
(6) deny to any person in a criminal proceeding the right to a speedy
and public trial, to be informed of the nature and cause of the accusation,
to be confronted with the witnesses against him, to'have compulsory . process
for ‘obtaining witnesses’ in his favor, and at his own expensé to have the
assistance of counsel for his defense; .

(7) require excessive:bail, impose excessive fines, inflict ‘eruel and un-

usual punishmeénts, and: in no -event impose for conviction of ‘any one offense
any penalty or punishment greater than imprisonment for a.term 'of six
months or a fine of $500; or both; ey A AELae ' i
. (8) deny to any person within its jurisdiction the equal protection of its
laws or deprive any person of liberty or property without due process-of 1law ;

(9) passany bill of attainer or ex post facto lawor - :

{10) -deny to, any person accused of an offense punishable by imprison-
ment the right, upon request, to a trial by jury of not less than six persons.

" HABEAS CORPUS

... Seq. 103. The privilege df,}the‘ writ .bf ha,beds cdrpusbshall be avail'able:to‘any

person, in a court of the United States, to test the ;legality of his detention by . ' -

order of an Indian tribe.

Ske. 104. The provisions of this title shall take effect upon the ‘expiration of

one year following the date of its enactment. ‘ :
| ITTLE 11 EMPLOYMENT OF LEGAL CQUNSEL

; APPROVAL W7 10 L
Sgo. 201, Notwithstanding any otber provision of law, if any application made
by any Indian, Indian tribe, Indian council, or any band“or group of Indians
under any law requiring the approval of the Secretary of the Interior or the Com-
missioner of Indian Affairs of eontracts or agreements relating to the employ-

ment of legal counsel (including the choice of counsel and the fixing of . fees) .

by any such Indians, tribe, council, band, or group is neither granted nor denied
within ninety days following the making of such application, such approval shall
be deémed to have been granted. ‘ : Ve e e e T R

TITLE III—LA‘WS;RELATING‘TO‘ INDIAN AFFATRS
SEc. 301. (a) The Secretary of the Interior is authorized to publish and keep

current on an annual basis the laws relating to-Indian Affairs that are contained -

in (1) Kappler, “Indian Affairs, Laws, and Treaties,” and (2) the looseleaf

gystem now maintained in the Department, with such additions and dxa-"l_létions as.

he considers appropriate. ) . SR
(b) There is authorized to be appropriated to carry out.

the provisions of this
section such sum as may be necessary. : . i

1 Lo

(8) “Indian court” means any Indian tribal court or court of Indian -
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- [H.R. 15122, 90th Cong., second sess. ]

A BILL To establish rights for individuals in their relations with Indian tribes; to direct
the Secretax;y of the Interior to recommend to the Congress a model ‘code governing the
administration of justice by courts of Indian offenses on Indian reservations; to protect "
the constitutional rights of certain individuals ; and for other purposes T

Be it enacted by the Sendte and House of Representatives of the United States
of America in Congress assembled, B i

TITLE I—RIGHTS OF INDIANS
' DEFINITIONS '

Sec. 101. For purposes of this title, the term— TR .

(1) “Indian tribe” means any tribe, band, or other group of Indiang sub-
ject to the jurisdiction of the United States and recognized as possessing
powers of self-government ; . “ ST

(2) “powers of self-government” means and 'includes all governmental
bowers possessed by an Indian tribe, executive, legislative, and judicial, and
all offices, bodies, and tribunals by and through which they are executed,
including courts of Indian offenses ; and : : i

" (3) “Indian court” means-‘any Indian tribal court or court of Indian
offense. : s ; : ;

“8Ec. 102. No Indian tribe in exercising powers of self-government shall——
- (1) make or enforce any law prohibiting the free exercise of religion, or
abridging the freedom of speech, or of the press, or the right of the people
peaceably to assemble and to. petition for a redress of grievances;

(2) violate the right of the people to be secure in their persons, houses,
papers, and effects against unreasonable search and seizures, nor issue war-
rants, but upon probable cause, supported by oath or affirmation, and par-
ticularly deseribing the place to be searched and the person or thing to be
seized ; ) i

(3) subject any person.for the same offense to be twice put in jeopardy.

. (4) compel any person in any criminal case to be a witness against himself;

(5) take any private property for a public use without just compensation ;

(6) deny to dany person in a criminal proceeding the right to a speedy and
public trial, to be informed of the nature and cause of the accusation, to be
confronted with' thé witnesses against him, to have eompulsory process for
obtaining witnesses in his favor, and at his own expense to have the assist-
anee of counsel for his defense; T ' ;

" (7) require excessive bail, impose excessive fines, inflict cruel and unusual
punishments, and in no event impose for conviction of any one offense any
penalty or punishment greater than imprisonment for a term of six months
or a fine of $500, or both ; ‘ g R

(8) deny to any person within its jurisdiction the equal. protection of its
laws or deprive any person of liberty or property without due process of law;

(9) pass any bill of attainder or ex post factolaw ; or ‘

(10) deny to any person accused of an offense punishable by imprisonment
the right, upon request, to a trial by jury of not less than six persons.

e i HABEAS ciinist L .

SEc. 103. The privilegé of the writ of habeas corpus shall be available to any
person, in a court of the United States, to test the legality of his detention by
order of an Indian tribe. L ) : S
: s EFFECTIVE DATE S s

SEC. 104. The provisions of this title shall take effect upon the' expiration of
one year following the date of its endctment. ; ! '

TITLE 1—MODET CODE GOVERNING COURTS OF INDIAN
SBO. 201. The Secretary of the Interior is authorized and directed to Fecom.
mend to the ‘Congress; on: or béfore Jily 1, 1968, a model code to govern the
administration of ,vjus}tzice~ by courts ‘of Indian offenses on Indian reservations.
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Such code shall include provisions which will (1) ‘assure that any individual
being tried for anoffense by a court of Indian offenses shall have the same rights,

_ privileges, and immunities under the Unit - States Constitution ‘as would be
guaranteed any citizen of the United States being tried in a Federal court for .
any similar offense, (2) assure that any ‘individual being tried for an offense
by a court of Indian offenses will be advised:and made aware of his rights under
the United States Constitution, and under any tribal constitution applicable to
such individual, (3) establish proper qualifications for the offices of judge of the

- court of Indian offenses, and (4) provide for the establishing of educational .

classes for the training of judges of courts of Indian offenses. In carrying out the
provisions of this ‘title, the Secretary of. the Interior shall consult with the
Indians, Indian tribes, and interested agencies of the United States.

SE0. 202. There is hereby authorized to be ‘appropriated-such sum as m&S; be
necessary to carry out the provisions of this title. ~ LR

TITLE III_JURISDICTION OVER CRIMINAL AND CIVIL ACTIONS
- : : As’sﬁMPTION 'B,Y:"S;I‘KTE ' i

Sme. 801, (a) The congent of the United States is hereby given to any State not
having jurisdiction over criminal offenses committed by or against Indians in
the areas of Indian country situated within such State to assume, with the con-
sent of the Indian tribe occupying the particular Indian country or part thereof
which would be affected by such assumption, such measure of jurisdiction over.
any or all of such offenses committed ‘within such Indian country or:any part
thereof as may be determined by such State to the same extent that such State
~ has jurisdiction over any such offense committed elsewhere within the State,
and the criminal laws of such State shall have the same force and effect within
such: Indian country or part thereof as they have elsewhere within that State,

* (b). Nothing in this section shall authorize the alienation, encumbrance, or
taxation of any real or personal property, including water rights, belonging to
to any Indian or any Indiantribe, band, or community that is held in trust by
the United States or is subject to a restriction against allenation imposed by
the United States: or shall authorize regulation of the use of such property in
2 manner inconsistent wtih any Federal treaty, agreement, or statute, or with any
regulation made pursuant thereto; or shall deprive any Indian or any Indian
tribe, band, or community of any right, privilege, or immunity afforded under
Federal treaty, agreement, or statute with respect. to hunting, trapping, or
fishing, or the control, licensing, or regulation thereof. .~ . e

ASSUMPTION BY STATE OF CIVIL JURISDICTION

‘SEe. 302. (a) The consent of the United States is hereby .given to any State
not having jurisdiction over civil causes of action between Indians or to which
Indians are parties which ‘arise in the areas of Indian country situated within
such State to assume, with the consent of the tribe occupying the particular
Indian country or part thereof which would be affected by such assumption,
such measure of jurisdiction over any or all such civil causes of action arising .
within such Indian country or any part thereof as may be determined by -
such State to the same extent that such State has jurisdiction over other
civil causes of action, and those civil laws of such State that are of general
application to private persons or private property shall have the same force .
and -effect within such Indian country or part thereof as they have elsewhere :
within that State. - S A e

(b) Nothing in this section shall authorize the alienation, encumbrance, or
taxation of any real or personal property, including water rights, belonging -
to any Indian or any Indian tribe, band, or community that is held in trust by
the United States or is subject to a restriction aigainsthlienatidﬂ imposed by
the United States; or shall authorize regulation of the use of such property in
a manner inconsistent with any Federal treaty, agreement, or statute, or with
any regulation made pursuant thereto; or shall ‘confer jurisdiction upon the
State to adjudicate, in probate proceedings or otherwise, ‘the ownership or right
to possession of such property or any interest therein.. = i ShErgas
7 (e) Any tribal ordinance or ‘ecustom heretofore or hereafter adopted by an.
Indian tribe, band, or community in the exercise of any authority which it may
possess shall, if not inconsistent with any applicable civil law of the State, be =
given full force and effect in. the determination of civil causes of action pur-
suant to this section. Lo : . / e -
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RETROOESSION OF JURISDICTION BY STATE

SEC. 803. (a) The United States is authorized to accept a retrocession by any
State of all or any measure of the criminal or civil jurisdiction, or both, ac-
quired by such State pursuant to the provisions of ‘section 1162 of title 18 of the
United States Code, section 1360 of title 28 of the United States Code, or section
T'of the Act of August 15, 1953 (67 Stat. 588), as it was in effect prior to its repeal
by subsection '(b) of this'section. - R i .

“(b) Section 7 of the Act of August 15,1953 (67 Stat. 588), is hereby repealed,
but ‘such trepeal shall not affect any cession of jurisdiction made pursuant to
such section prior to its repeal. - i :

CONSENT TO AMEND STATE LAWS

SE0. 304. Notwithstanding the provisions of any enabling Act for the admis-
sion of a State, the consent of the United States is hereby given to the people
of any State to amend, where necessary, their State constitution or existing
statutes, as the case may be, to remove any:legal impediment to the assumption
of civil or criminal jurisdiction in accordance with the provisions of this title.
The provisions of this title shall not become effective with respect to such assump-
tion of jurisdiction by any such State until the ‘people thereof have appropriately
amended their State constitution or statutes, as the case may be.

" ACTIONS NOT TO ABATE

. SEc. 305. (a) No action or proceeding pending before any court or agency of
the United States immediately prior to any cession of jurisdiction by the United
States pursuant to this title shall abate by reason of that cession. For the pur-
poses of any such action or proceeding, such cession shall take effect on the
day following the date of final determination of such action or proceeding,

(b) No cession made by the United States under this title shall deprive any
court of the United States of jurisdiction to hear, determine, render judgment,
or impose sentence in any criminal action instituted against any person for any
offense committed before the effective date of such cession, if the offense charged
in such action was cognizable under any law of the United States at the time
of the commission of such offense. For the purposes of any such criminal action,
such cession shall take effect on the day following the date of final determination
of such action. i

SPECIAL ELECTION

SEc. 806. State jurisdiction acquired pursuant to this title with respect to
criminal offenses or civil causes of action, or with respect to both, shall be
applicable in Indian country only where the enrolled Indians within the affected
area of such Indian country accept such jurisdiction by a majority vote of the
adult Indians voting at‘anspec‘ial election held for that purpose. The Secretary
of the Interior shall call such ‘special election under such rules and regulations
as he may prescribe, when requested to do so by the tribal council or other
governing body, or by 20 per.centum of such enrolled adults.

TITLE IV—OFFENSES WITHIN INDIAN COUNTRY
‘ AMENDMENT

Sec. 401. Section 1153 of title 18 of the United States Code is amended
by inserting immediately after ‘fweapon_,”, the following: “assault resulting in

serious bodily injury,”. s
TITLE V—EMPLOYMENT OF LEGAL COUNSEL
APPROVAL :

SEc. 501. Notwithstanding any other provision of law, if any application made
- by any Indian, Indian tribe, Indian council, or any band or group of Indians
under any law requiring the approval of the Secretary of the Interior or the
Commissioner 'of Indian Affairs of contracts or agreements relating to the em-
ployment of Tegal counsel (including the choice of counsel and the fixing of fees)
by any such Indians, tribe; council, band, or group is neither granted nor denied
within ninety days following the making of such application, such approval shall
be deemed to have been granted.



TITLE VI-MATERIALS RELATING TO CONSTITUTIONAL RIGHTS

| SECRETARY ‘OF INTERIOR TO PREPARE -

_SEc. 601. (a). In order that the constitutional nghts of .:Ihdiamsﬂmighfz be
fully protected, the Secretary of the Interior is.authorized and directed to—

G

.. (1) .have, the . document entitled “Indian Affairs, Laws -and Treaties”
(Senate Document Numbered 319, volumes 1 and 2, Fifty-eighth Congress)
revised and extended to include all treaties, laws, Executive orders, and
regulations relating to Indian affairs in force on September 1, 1967, and
to have such revised document printed at the Government Printing Office;

(2) have revised and republished the treatise entitled “Federal Indian
Law’; and .« i j s oy : T

(8) have prepared,:to the extent determined by the: Secretary of the
Interior to be feasible; an accurate compilation of the official opinions, pub-
lished and unpublished, of the Solicitor of the Department of the Interior
relating to Indian affairs rendered by the Solicitor: prior: to September 1,
1967, and. to have such compilation printed as a Government publication at
the Government Printing Office. Fi s

(b) With respect to the document entitled “Indian Affairs, Laws and Treaties”
as revised and extended in accordance with paragraph (1) of subsection (a),
and the compilation prepared in accordance with paragraph (3) of such subsec-
tion, the Secretary of the Interior shall take such action as may be necessary
o keep such document and compilation current on an:annual basis. ¢

" () There is authorized to'be appropriated for carrying out the provisions
of this title, with respect to the preparation ‘but mot including printing, such
Suins as may be necessary. : il s

PRSI

[S. 1843, 90th Cong., first sess.]

AN:ACT To, establish‘rights for individuals in their relations with Indian tribes; to direct

“the Secretary of the Interior to recommend to the Congress, a model code governing the
administration of justice by courts of Indian offenses on Indian reservations; to protect
the constitutional rights of certain individuals; and for other purposes :

..Be zt ehdcted by the Senate ami House of Rebresehtati@es of the United States

of America in Congress assembdled,

TITLE I—RIGHTS OF INDIANS

- DEFINITIONS -

Skc, 101. For purposes of this title, the term—

(1) “Indian tribe” means any tribe, band, or other group of Indians
subject to the jurisdiction of the United States and recognized as possessing
powers of self-government; . i . )

(2) “powers of self-government” means and includes ~all governmental
powers possessed by an Indian tribe, executive, legislative, and judicial,
and all offices, bodies, and tribunals by.-and through which they are executed,
including courts of Indian offenses; and ‘ ! )

(8) “Indian court” means any Indian tribal court or court of Indian
offense.

INDIAN RIGHTS g

SEC. 102. No Indian tribe in exercising powers of self-goverhmbent shall—

" (1) make or enforce any law prohibiting the free exercise of religion, or
abridging the freedom of speech, or of the press, or the right of the people
peaceably to assemble and to petition for a redress of grievances;

(2) violate the right of the people to be secure in their persons, houses,
papers, and effects against unreasonable search and seizures, nor issue war-
rants, but . upon  probable. cause, supported: by oath or affirmation, and

. particularly describing the place'to be searched and the person or:thing to be’

seized:; . . i
(8) subject any person for the same offense to be twice put in. jeopardy ;
(4) compel any person in any criminal case to be a witness against himself ;
(5). take any private property for a: public use without just compensation;

.1 (6).deny to any person in a criminal proceeding the:right to a speedy’and:
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public trial, to be informed of the natute and cause of thé accusation, to be
confronted with the witnesses against him, to-have compulsory process for

obtaining witnesses in his favor, and at'his own expense to have the agsist-
ance of counsel for hisdefense; . P . . PR
" (7) require excessive bail, inipose excessive fines, inflict eruel and unusual
_purishments, and in no event impose for conviction of any one offense any
penalty or punishment greater than imprisonment for a term of ‘six.-months
or g fine of $500,or both; ERER RS LR Lk
©"7(8) deny to any person within its jurisdiction the equal protection of its.
" laws or deprive any person of liberty or property without due process of law ;
(9) pass any bill of attainder or ex post factolaw;or. . = .~ ‘

(10) deny to any person accused of an offense punishable by 'ir‘nfprisohmént
‘the right, upon request, to a trial by jury of not less than sm persons.

) HABE‘AS CORPUS .
SEc.:103. The privilege of the writ of habeas corpus shall be ‘available to any
person, in a court of the United States, to test the legality of his detention by
order of an Indian tribe. B PR AT :
: EFFECTIVE DATE

.- 8EC. 104; The provisions of this title shall take effect upon the expiration of one
year following the:date of its enactment. - . L b i

PITLE 1I—MODEL CODE GOVERNING COURTS OF INDIAN OFFENSES

SEC. 201. The Secretary of the Interior is authorized and directed to recom-
mend to the Congress, on or before July 1, 1968, a model code to govern the ad-
ministration of justice by courts of Indian offenses on Indian reservations. Such
code shall include provisions which will: (1) assure that any individual being
tried for an offense:by a court of Indian offenses ghall have the same rights,
privileges, and immunities under the United States Constitution as would be
guaranteed any citizen of the United States being tried in a Federal court for any
similar offense, (2) assure that any individual beingtried for an offense by a
court of Indian offenses will be advised and made aware of his rights under the
United States Constitution, and under any  tribal constitution applicable to
such individual, (3) establish proper qualifications for the office of judge of the
court of Indian offenses, and (4) provide for the establishing of educational
classes for the training of judges of courts of Indian offenses. In carrying out the
provisions of this title, the Secretary of the Interior shall consult with the In-
dians, Indian tribes, and interested agencies of the United States.

SEc. 202. There is hereby authorized to be appropriated such sum as may be
necessary ‘to carry out the provisions of this title. .

TITLE III—JURISDICTION OVER CRIMINAL AND CIVIL ACTIONS
ASSUMPTION BY STATE

" SEC. 301. (a) The consent of the United States is hereby given to any State
not having jurisdiction over criminal offenses committed by or against Indians in
the areas of Indian country situated within such State to assume, with the con-
sent of the Indian tribe occupying the particular Indian country or part thereof
which would be affected by such assumption, such measure of jurisdiction over
any or all of such offenses committed within such Indian country or any part
thereof as may be determined by such State to the same extent that such State
hag jurisdiction over any such offense committed elsewhere within:the State, and
the criminal laws of such State shall have the same force and effect within such
Indian country or part thereof as they have elsewhere within that State.

(b) Nothing in. this seetion shall authorize the ‘alienation, encumbrance, or
taxation of any real or personal property, including water rights, belonging to
any Indian or any Indian tribe; band, or community that is held in trust by the
United States or is subject to a restriction against alienation imposed: by ‘the
United States; or shall authorize regulation of the use of wuch property in a man-
ner inconsistent with any Federal treaty, agreement, or statute, or with any regu-
lation made pursuant thereto; or shall deprive any Indian or any Indian tribe,
band, or community of any right, privilege, or immunity afforded under Federal
treaty, agreement, or statute with respect to huntnig, trapping, or flshing, or the
control, licensing, or regulation thereof. i



- ASSUMPTION BY STATE OF CIVIL JURISDICTION

i

“Spe. 802, (a) The consent of the United States is hereby given to any State not
“having jurisdiction over _civil causes of action between Indiang or to which
- Indiang are parties which arise in thé areas of Indian country ituated within

such State to assume, with the consent of the tribe occupying. the particular
~ Indian country or part thereof which would be affected by such as ion,

measure of jurisdiction oveér any or all s il causes of action g
such Indian country or any part thereof ; ay be determined by such: Stat
the same extent that such State has jurisdiction over other civil causes of action, -

and thoge civil laws of such State that are of gefieral application to private per-

country or part thereof as they have elsewhete within that State. i :
(b) Nothing in this section shall’ authorize the alienation, encumbrance, or
taxation of any real or personal property, including water rights, belonging to
any Indian or any Indian tribe, band, or community thatis held in trast by the
United States or is subject to a restriction against alienation imposed by the
United States ; or'shall authorize regulation of the use of such property in'a man-
ner inconsistent;with any Federal treaty, agreement, or statute, or with any regu-
lation made pursuant thereto; or shall confer Jurisdiction upon the State to
adjudicate, in probate proceedings or otherwise, the ownership or right to pos-
session of such property or any interest therein, S o l
~{c) Any tribal ordinance or custom' heretofore or hereafter adopted by an
Indian tribe, band, or community in the exercise of any authority which' it may
possess shall, if not inconsistent with any applicable civil law ‘of the State, be
given full force and effect in the determination of civil causes of action pursuant - :
to this section. : ; : ; ; :

sons or private property shall have the same force and effect within such ’fﬁaian, .

'RETROCESSION OF JURISDICTION BY STATE i :
Sro. 308, (a) The United States is authorized to accept a retrocession by any
State of all or any measure of the criminal or civil jurisdiction, or both, acquired
by such State pursuant to the provisions of section 1162 of title 18 of the United:
States: Code, section 1860 of title 28 of the United States Code, 'or section 7 of the
Act of August 15, 1953 (67 Stat. 588); as it was in effect prior to its repeal by
subsection (b) of this section. ; ek B : A
~(b) Section T of the Act of August 15; 1953’ (67 Stat. 588), is hereby repealed,
but such repeal shall not affect'any cession of jurisdiction made pursuant to such
isection prior toits'repeal. © i TR Gkt kit shi

CONSENT TO AMEND STATE LAWS

SE0. 804. Notwithstanding the provisions of any enabling Act for the admis-
sion of a State, the consent of the United States: is hereby given to the people
‘ol any State to amend, where necessary, their State constitution or existing
statutes, as the case may be, to remove any legal impediment to the assumption
of civil 'or criminal jurisdiction in accordance with the provisions of this title.
The provisions of this title shall not become effective with respect .to such’
assumpton .of jurisdiction by any such Stdte until the people thereof have
appropriately amended their State constitution or statutes, as the case may be.

_ ACTIONS NOT TO ABATE

Sec.::305. (a) No. action-or proceeding pending before any court or ‘agency
of the United States immediately prior to any cession of jurisidction by the
United States pursuant to this title shall abdte by reason of that cessation. For
he purposes of any such' action or proceeding, such cession ‘shall take effect on
the ‘day following the date of final determination of such action or proceeding.
“(b) No cession made by the United States‘under this title shall deprive any
court of the United States or jurisdiction to hear, determine, render judgment,
or impose sentence in any criminal action instituted against any person: for any
offense committed before the effective date of such cession if the offense charged

" in such ‘action was cognizable undet any law of the United State at the time

of the commission of such offense. For the purposes of any such criminal action,’
succession shall take effect on the day following the date of final determination
of'such action. : o



SPECIAL EI ECTION

SDO 306. State jurisdictlon acquired pursuant to thls title ‘with respect to

- criminal offenses or civil causes of action, or. with respect to both, shall be

applicable in Indian country only where the enrolled Indians within:the affected
area of such Indian country accept such Jurlsdlchon by a majority vote of the
adult Indians voting at a special election held for that purpose. The Secretary of
the Interior shall eall such special election under such rules and regulations as
he may prescribe, when requested to do so by the tribal council or other govem-
ing body, or by 20 per centum of such enrolled adults, ; ;

'TITLE IV—OFFENSES WITHIN INDIAN COUNTRY
AMENDMENT. -

‘SEc. 401. Section 1153 of tltle 18 of the United States Code is amended by
inserting immediately after ‘“weapon,”, the following: “assault resulting in
serious bodily injury,”. 7

TITLE V——D\IPLOY’\II NT dl“ L_EGAL_COUNSEL
' APPROVAL

 Sec. 501. Notwithstanding any other provision of law, 1f any appllcatlon made

by:any Indian, Indian tribe, Indian council, or any band or group of Indians
under any law requiring the approval of the Secertary of the Interior or the
Commissioner of Indian Affairs of ‘contracts or agreements relating to the
employment of legal counsel (including the choice of ‘counsél ‘and the fixing of
fees) by any such Indians, tribe, couneil, ‘band, ov group is‘neither granted nor
denied within ninety days following the making of such application; such ap-
proval shall be deemed to have been granted:

TITLE VI—MATERTALS RELATING TO GONSTITUTIONAL RIGHTS OF
lNDIA\TS :

SD(,RL’I“\RY ()I< INTERIOR TO I‘RFPARL

SEC 601 (a) In order that the constltutlonal mghts of. Indlans might be fully

protected, the Secretary of the Interior is-authorized and directed to— ;

; (1) ‘have the document entitled ‘“Indian Affairs; Laws and Treaties”
(Senate Document Numbered 319, volumes 1 and 2, Fifty-eighth Congress)
revised and extended to include all:treaties, laws, Executive orders, and regu-

. ‘lations relating to Indian affairs in force on September: 1, 1967, and to have
such revised document printed at the Government Printing Office; i/
(2): have revised and republished the treaties entitled “Fedeéral Indian
Law” ; and
'(8) have prepared, to the extent determined by the- Secretary of the
E Intemor to be feasible, an accurate compilation of the official opinions, pub-
lished and unpublished, of the Solicitor of the Department of the Interior
relating to Indian affairs rendered by :the Solicitor: prior to September 1,
1967, and to have such eompllatlon printed. as a G-overnment publxcatxon at
‘.the Government Printing Office; .
(b) ‘With respect to the document .entitled “Indian Aﬁ?airs,‘ Laws and Treaties”
. as revised and:extended in accordance with paragraph: (1) of:subsection’ (a), and
the compilation prepared in accordance with paragraph (3) 'of such subsection,
ithe Secretary of the Interior shall take such action as may be necessary to keep
such document and ¢ompilation current'on an annuakbasis, . ¢

; (¢) There is authorized to be appropriated for carrying out the proviswns of

this title, with respect to the preparatlon but not 1neludmg prmting, such sum
‘as may be necessary.. - :
. Pasgsed the Senate December 7 (legislative day, December 6) 1967. oo
~ Attest: FRANCIS R. VALEoO,
: TR LR Secretary.
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[S. Rept. 841, 90th Cong., first sess.]

PROTECTING THE RIGHTS OF THE AMERICAN INpIAN

The Committee ‘on the Judiciary, to which was referred ‘the bill (§. 1843) to
establish rights for individuals in their relations with Indian tribes: to direct
the Secretary of the Interior to recommend to the Congress a model code govern-
ing the administration of justice by courts of Indian offenses on Indian reserva-
tions; to protect the ‘constitutional rights of certain individuals; and for other
purposes, having considered the Same, reports favorably thereon with amend-
ments and recommends that the bill as amended do pass. 5 :

AMENDMENTS:
Strike all after the enacting clause and insert in lieu thereof the following :

“ITTLE I—RIGHTS OF INDIANS

“DEFINITIONS L

“Secrion 101." For purposes of thig title, the term— ‘

“(1) ‘Indian tribe’ means any tribe, band, or other group of Indians sub-
ject to the jurisdiction of the United States and recognized as possessing
.powers of self-government ; b g B :

“(2) ‘powers of self-government’ means and includes;all governmental
powers possessed by an Indian tribe, executive, legislative; and judicial, and
all offices, bodies, and tribunals by and through which they are executed,
including courts of Indian offenses; and :

¢

‘(8) ‘Indian court’ means any Indian tribal court or court of Indian
offense. : . /
“INDIAN RIGHTS

“SECc. 102. No Indian tribe in exercising powers of self-government shall— ..

“(1) make or enforce any law prohibiting the free exercise of religion,
or abridging the freedom of speech, or of the press, or the right of the people
peaceably to assemble and to petition for a redress of grievances;

“(2) violate the right of the people to be secure in their persons, houses,
papers, and effects against unreasonable search and seizures, nor issue war-
rants, but upon probable cause, supported by oath or affirmation; and psr-
ticularly describing the place to be searched and the person or thing to be
seized ; : ‘

“(8) subject any person for the same offense to be twice put in jeopardy ;

‘“(4) compel any person im any criminal case ‘to be a witness against
himself ; - : 4 ‘

“(5) take any private property for a public:use without just compen-
sation ; o ;

“(6) deny to any person in a criminal proceeding the right to'a Speedy and
public trial, to be informed of the nature and cause of the accusation, to be
confronted with the witnesses against him, to have compulsory process for
obtaining witnesses in his favor, and at his own expense to have the assist-
‘ance of counsel for his defense; Y SRR R

“(7) require excessive bail, impose excessive fines, infliet: ‘cruel ‘and un-
usual punishments, and in no event:impose for conviction of any otie offense
‘any penalty or punishment greater than imprisonment for a term of six
months or a fine of $500, orboth ; e N R T i

“(8). demy to any person within its jurisdiction the equal protection:of its
laws or deprive any person of liberty or property without: due:process of
law; ' Y

“(9) passanybill of attainder or ex postfactolaw;or . i,

“(10) deny to any person accused of an offense punishable by imprison-
ment the right, upon request,'to a trial by jury of not less than six persons.

‘“HABEAS CORPUS
“SEc. 103, The privilege of the writ of habeas corpus shall be available to any

person, in a court of the United States, to test the legality of his detention by
order of an Indian tribe.
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- “E¥FECTIVE DATE

“Spc. 104. The provisions of this title shall take effect upon: the expiration of

1 year following the date of its'enactment. . : DHE P ! e
“PITLE II—MODEL CODE GOVERNING COURTS OF INDIAN
ot o i OFFENSES s AT AT S

“SEc. 201, The Secretary of the Interior is authorized and directed.to recom-
mend to the Congress, on or before July 1, 1968, a model code to govern the
administration of justice by. courts of Indian offenses on Indian reservations.
Such code shall include provisions which -will (1) assure that any individual
being tried for an offense by a court of Indian offenses shall have the same rights,
privileges, and immunities under the United States Constitution as would be
guaranteed any citizen of the United States being tried.in a Federal court for
any similar offense, (2) assure that any individual being tried for an offense
by a court-of Indian offenses will be .advised and made aware of his rights under
the United States Constitution; and undér any tribal constitution applicable
to such individual; (3). establish' proper qualifications for the office of judge
of the court of Indian offenses; and (4) provide for-the establishing of educa-
tional classes for the training of judges of courts of Indian offenses. In carrying
out the provisions of this title, the Secretary of the Interior shall consult with
the Indians,” Indian tribes, and interested agencies of the United States, '

“Qpo. 202. There is hereby authorized to be appiopriated such:sum as may be
necessary to carry out the provisions of this title. . s -1 =0 = ‘

“TITLE III—J URISDICTION OVER CRIMINAL AND CIVIL ACTIONS
. “ASSUMPTION BY STATE

. “SEe. 801. (a) The consent of the United States is hereby given to any State
not having jurisdiction over criminal offenses committed by or against Indians
in the areas of Indian country situated within such State to assume, with the
consent of the Indian tribe occupying the particular Indian country or part
_thereof which would be affected by such assumption, such measure of jurisdiction
over any or all of such offenses committed within such Indian country or anj
part thereof as may be determined by such State to the same extent that suc
State has jurisdiction over. any such offense committed elsewhere within the
State, and the criminal laws of such State shall have the same force and effect
within such Indian country or part thereof as they have elsewhere within that
State. ! : : Loty :

“(b) Nothing in this section shall authorize the alienation, encumbrance, or
taxation of any real or personal property, including water rights, belonging to any
Indian or any Indian tribe; band, or community that is held in trust by the
United States or is subject to-a restriction against alienation imposed by the

United States; or shall authorize regulation of the use of such:property in a
manner inconsistent with any Federal treaty, agreement, or statute or with any
regulation made pursuant thereto; or shall ‘deprive any Indian ‘or any Indian
tribe, band, or community of any right, privilege, or immunity afforded under

Federal treaty, agreement, or statute with respect to hunting, trapping, or fishing

or the control, licensing, or regulation thereof. k
“ASSUMPTION BY STATE OF CIVIL JURISDICTION

“Spc. 802. (a) The consent of the United States is hereby given to any State
not having. jurisdiction over civil causes of action between Indians or to which
Indians are parties which, arise in the areas of :Indian ecountry situated within
such State to assume, with the consent of the tribe occupying the particular
Indian country or part thereof which would be affected by ‘such assumption,
such measure of jurisdiction over any or all such eivil causes of action arising
within such, Indian country or‘any part thereof as may be determined by such
State to the same extent that such State has jurisdiction ever civil causes of
action, and those civil laws of such State that are of general application to
private persons or private property shall have the same force and effect within
such Indian country or part thereof as they have elsewhere within that State.

“(b) Nothing in this section shall authorize the alienation, encumbrance, or



12

- taxation of any real or personal property, including water rights, belonging to

any Indian or any Indian tribe, band, or community that is held in trust by the
United States or is subject to a restriction against alienation imposed by the
United States; or shall authorize regulation of the use of such property in a

manner inconsistent with any:Federal treaty, agreement, or statute, 6r with any e

regulation made pursuant thereto; o shall .confer. jurisdiction upon the State

to adjudicate, in probate proceedings or otherwise, the ownership or right to -

possession of such property or any interest therein."' : b P
~“(e) Any tribal ordinance

ustom: heretofore or hereafter adopted by an
Indian tribe, band, or community in the exercise of any authority which it may.
possess shall, if not inconsistent with any applicable civil law of the State; be
given full force and effect in‘the determination of civil causes of action pursuant

to thig section. = - o 5 i
o ~ “RETROCESSION OF JURISDICTION BY STATE =~ . i
_ “Spe. 303. (a) The United States is authorized to accept a retrocession by any

State of all or any measure of the criminal or civil jurisdietion, orboth; acquired
“by such State pursuant to the provisions of section 1162 of title 18 n
-States Code, section 1360.of title 28 of the United States Code, or section 7 of the
Act of August 15, 1958 (67 Stat. 588), as it was in effect prior to its repeal by
subsection (b) of thisisection.. .. -~ = . o S
“(b) Section 7 of the Act of August 15, 1953 (67 Stat. 588), is hereby repealed,
but such repeal shall not affect any cession of jurisdiction made pursuant to
such section prior to its repeal. = : SRy e il

“CONSENT TO AMEND STATHLAWS  © . i oo

““Sec. 304. Notwithstanding the provisions of any enabling Act for the admis-
sion of a State, the consent of the United States is hereby given to the people
“of any State to -amend, where necessary, their State constitution or existing
- statutes, as‘the case may be, to remove any'legal ilpediment to the assumption

‘of civil or criminal jurisdiction in accordance with the provisions of this title:
- The provisions of thig title shall not become effective with respeet to stch assump-
_tion of jurisdiction by any such State until the people thereof hav
‘amended their State constitution or statutes ‘as thé casé inay

. '“ACTIONS NOT T0 ABATE

- “‘Spc, 805." (a) No-action oriproceeding pending before any court or agency of
the United States immediately prior to any cession of jurisdiction by the Wnited
States pursuant to this title shall abate by réason of that icession. For the pur-
‘poses of ‘any such: action or proceeding; such cession shall take effect on the day
‘following the :date:of final' determination of ‘such action or proceeding. ..
+:4(b) - No cession made by the United States under:this titleshall deprive any
court of the: United States of jurisdiction to-hear;idetermine; render: judgment,

‘or impose ‘sentence in any: criminal action:instituted against: -any:-person for any

~ offense committed before the effective date of such: cession; if the: off nse:charged
in  such action was ‘cognizable under: any law 6f the United: States at the time of
-the commission of such: offense. For the purposesiof ‘any: such crim aetion,
such cession shall take effect on the day following the:date of final determination =
of such action. FEe : e o

| “SPECTAL ELECTION © I -

- “Bpo. 806. State jurisdiction acquired pursuant to.this title with respect to
criminal offenses or civil causes of action, or with respect to both, shall be applica-
ble in Indian eountry:only where the enrolled‘Indians within the affected area of
such Indian country accept such jurisdiction by: athajority vote of the adult

~-Indians voting at a special eleetion held for ‘that purpose. The Secretary of the
“Interior:shall eall such special election under such:rules and regulations as he

may prescribe; when requested ‘todol 8o by, the tribali couneil or otherigoverning

‘body, or by 20 per centum of such enrolled adults. |
EREE AR S R A S C N B EE P
- “TITLE: IV—QFFENSES! WITHIN'

1

R fid TR S AMENDMENS ol
“Sec. 401. Section 1153 of title 18, United States Code, is amended by inserting

immediately after ‘weapon’, the following: ‘assault resulting in serious bodily

injury’_ . ; R 2 Rl e " S
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g “TI’I‘LE V——EMPLOYMENT or LEGAL COUNSEL

' “APPROVAL .

“SEC 501. Notw1thstandmg any other ‘provision of law, 1f any application made
by any Indian, Indian tribe, Indian council, or any band or group of Indiang
under any law requiring the approval of the Secretary of the Interior or the -
“Commissioner of Indian Affairs of contracts or agreements relating to the employ-,
‘ment of legal counsel (meludmg the choice of counsel and’the fixing of fees) by
any such Indians, tribe, council, band, or group is neither- granted nor. demed
- within ninety days following the making of such apphcatlon, such approval shau»
_be deemed to have been granted ;

: “TITLE VI—-MATERIALS RELATING TO THE CON STITUTIONAL RIGHTS
. - OF INDIAN S

: “SECRE’I‘ARY OF 'I'HE INTERIOR TO PREPARE

o “Sec. 601, (a) In order that the const1tutional rights of Indlans might be fully
- protected;-the Secretary of the Interior is autherized and directed to— - :
. (1) -have the document entitled ‘Indian Affairs, Laws and Treaties (Sen-

ate Document ‘Numbered 319, volumes 1 and 2, Fifty-eighth Congress) revised
and extended to include all treaties, laws, Executive orders, and regulations

« relating to Indian affairs in force on September 1, 1967, and to have such :

revised document printed at the Government Pmntmg Oﬂice S
L “(2) ‘have revised and republished the treatise entitled ‘Federal Indlan
aw’; and

S “(3) have prepared; to the extent determmed by the Secretary of the In*
terior to be feasible, an accurate compilation of the official opinions, pub-
lished and unpublished, of the Solicitor of .the Department of the Interior

relating to Indian affairs rendered by the Solicitor prior to September 1, 1967,

and to have such compllation printed as a- Government pubhcatlon at the

Government Printing Office. -

“(b) With respect to the document entitled ‘Indian Afl’airs, Laws and Treaties’
" as revised and extended in accordance with paragraph (1) of subsection: (a),and |
the compilation prepared in accordance with paragraph (3) of such subsection,
the Secretary of the Interior shall take such action as may be. hecessary to keep
such document and compllatlon current on an annual basis. .

““(¢) There'is authorized to be appropriated for carrying out the provisions of
this title, with respect to’ tlie preparatlon %ut not mcludmg printing, such sum as
may be necessary.” - 1

Amend the title so as to read: - A o
. “A'pill to establish rights for indiv uals in then‘ relatior

“to direct'the Secretary of the Interior to recommend to the Cot :
governing the administration of justice by courts of Indian offenses on Indian
reservations; to protect the eonstltutwnal rlghts of certam individuals k and for
other purpeses . : . :

PURPOSD OF AMENDMENTS

Th:s amended bill represents ‘the  consolidation of ﬁve mdwidua 3 lIs (S e
1843 S, 1844, 8. 1845, S. 1846, 8..1847) and one joint resolution (S.J, Res. 87)
introduced on May:23, 1967 As originally introduced, these measures covered the
'six major areas in which the rights of Indians have been neglected for years. As
‘amended, S:1843 was used ‘as the vehicle for combining' the provisions: ‘of the six
originial measures. The committee feels that the omnib ]

“tious method of securing for the Amerlcan Indian the road: eonstitutional ughis :
.affo'rded >to other Amencans Eeiin 4 : :

LEGISLATIVE I-Ils'romz

In 1961, the subcomnuttee began 1ts prelimmary investigation of the legal status
‘of the Indian!in America and the problems Indians eéncounter when asserting
constitutional righits.in theirirelations with: State, Federal; and tribal ‘govern-
mentsi Approximately 2,000 questionnaires; addressed to a broadly representative -
-group of ‘persons. familiar with Indian Affairs, comprised -an important segment
‘of thig investigation. The preliminary ¥esearch, the first such istudyever. umem g
taken by (}ongress demonstrated a clear need for fufther congresslonal mqulry

93——452———68-—-—-2

ill is“the most expedi- - '
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Accordingly, hearings were commenced in Washington in. August 1961, and
‘moved to California, Arizona, and New Mexico in ‘November. The following June,
hearmgs were held in Colorado and North and South Dakota and finally con-
~cluded in Washmgton during March of 1963. These hearings and staff confer-
-ences were held in areas where the subcommittee could receive:the views of the
largest numper of Indian tribes, Durmg this 1]perlod, represenmtlves from 85
tribes appeared before the subcommittee. .

- 8.961 thmugh S, %“8 and Senate Joint Resolutlon 40 of ‘the; 8§}l}h Gongresas were
introduced in response to the findings of the subcommlttee based on. these
hearings and investigations. -

On June 22, 23,24, and 29, 1965, the subcommlbtee, meetmg in Washmgton, :
1eee1ved testlmony relatlve to these measures. Additional §ﬁatements ‘were filed
with the subcommittee before and following the public hearings. In all, some 79
persons either appeared:before the subcommittee or presented: statements for its
consideration. These persons 1nclu,dec1 repreﬂentatwes from 36 separate tribes,
‘bands, or other groups of Indians' ‘located in 14 States. Four national associations
representing Indiang, as well ag three regional, federated Indian organizations,
presented their views. Members of Congress, State officials, and representatives
from the Department of thésInterior also submitted opiniong on this' legislation,

' The 1965 heairings revealéd the necessity of: revising :some of: the original .
‘measures; iconibining two. of them: into ititle I; and' deleting: twafpﬂ)pdsalq from
‘the legislative package. The:six titles/of S; 1843, a5 amended; are products of the
recommendations of the Subcominitteeion: (‘nnsﬂbutio«nal Rl‘g‘hts agreportedin its
“Summary Report of Heamngs and Invesbigaltmns on the: Oornsmltlitmn‘ 1 Rights
of the American Inﬂlan 1966771 : i 1
i On-"May 23; 1967, Senator Envim mmda otherfs cosponsoxred S 1843 thmu‘gh S.
1847 and Senate Joint Resolution 87. Because extensive hearings:were 'held on
similar’ measures m the S%h Congress, no. further hearings w’ere neees‘sary

Pvmiosm OF" LEGISLATION

: The purpose of S. 1843, as a,mehd,ed is td msure that ,the Anmmqan Indxan is
afforded the bmad cons;tﬂtutwnafl rights secured t, other Amemcans.

The purpose” of title ‘
unjust actions of tribal a L
limitations on .an. Indlan ! . of. its powers
These hm;mn ng .are the hQ‘s i sed on the Government of the
United States’ by the U.S. Gocnsntitution and on the States by judlcial interpreta-

~tion.

Title I is designed to remedy a. ,sii:ua,tion ﬁrsi brought to hght m rthe 1961
hearings of the Subcommittee on Constitutional Rights and found to.be a con-
tinuing problem.

The quasi-sovereign characber of Indlan trines, Indlan self-government and
_particularly the administration of justice, are factors which may deny. both
procedural and substantive rights to the residents of Indian communities. This
denial results from the fact that particular restraints on the United States

" do not apply to-the operation of tribal governments. While & great deal of blame
has been placed on Indian governments.foi these:denials, the Federal Government
and the States must share the responéi(bihby far the Indlan <8 laek of constitu»tlonal
ﬂghts : a

It is hoped. that title II requ:iring the Secretary of the Interdor to recommend‘

a model code for all Indmn tribes; will implement. the effect of title I.. .
+Accordingly, ‘the provisions of: title I are:scheduled to take effect upon the

expiration of'1 year from the date of enactment, thus affording Indian tribes a

perwd in which to prepare themselvesa for a netw eoneept of law and order.

p a,élng certain
self- gqvemment

TITLE II

The purpose of title II is to provvlde for a model code Which wﬁl safeguar!d the
constitutional rights of the American Indian, The Secretary -of the Interior
would be directed to draft a model:code of Indian offenses which would apply
uniformly to all Indian courts in Indian country, thus assuring that all Indians
‘receive equal justice under Indian law. It is also envisxoned that the model code
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would incorporate those rights enumerated in title I, which places certain
limitations -on: Indian- tribal’ governments in thée erxercxse of’ self gaVernndent
particularly in the admmistration of Justlce i

TITLE IIT

. The purpose .of tltle III is to:repeal sectmn 7 Pubhc Law 280 83(1 Oongress
and to authorize the United States. to accept a retrocession by:any State of: all
or any measure of the criminal or civil jurisdietion, or ‘both, acquired by such
State pursuant to the provisions of that law, as it was in effect prior to-its repeal
by this title, The consent of the United States is also given to any'State to assert
civil and cmmlnal jurisdiction in Indian country where noState jurisdiction now
exists and where the consent of the Indian tribes is obtained by popular: refex-en-
dum of all the enrolled adult Indians within the affected area.: "

CTITLEIV: & ‘ S i

' The purpose of t1tle IV is to add to the “MaJor Ommes Aet” the offense of
“assault resulting in serious bodily injury.” .This new crime Would amnend mctlon
1153 of title 18 of the United States\ Code g ¢

TITLEV S ELETH LE

The purpose of titlé v 1s to expedxte the apprpval of contracts lpet:ween Indlan
tribes or othér groups of Indlans and their legal counsel W,hen, such approval by
the Secrétary of the Intérlor or the Gommlssmn,er of Indian. Affairs is reqmred
by law. LA , o ‘ Gt o

i

T’I'ELE VI

The purpose of' twle % I is to'update and expand’ the volumes entltled “Indlan
Affairs, Laws; dnd Treaties’ (8. Doc. No. 819, 58th ‘Cong.), the ‘treatise entitled
“Federal Indian Law,” and’ 'to preépare an accurate compilation of the opmions
of the: Solwibor of the Department of the Interior. ;

hitw © ' NEED FOR LEGISLATION

The: need for legislation to protect the rights of'the American Indian became
evident:as the Subcommittee on’Constitutional Rights conducted its studies and
heat'mgs over the past s«everal years, beginningin 1961

| TITLE I

A. Dema,l .0f. Mghts by tribal governments

‘When the subcommittea:began its investigation of the constitutional rights of
Ameriean Indians, Chairman Ervin wrote the Attorney Geéneral of the United
States requesting hig views on 'the constitutional rights of American Indians.
Attorney General Kennedy replied as follows:

‘“All'the constitutional gharantees apply to the American Indians in their
relations with the Federal Government, or its branches, and the State govern-
ments to the sime extent that they apply to other American citizens. It is not
entirely clear to what extent the constitutional restrictions apphcable to the Fed-
eral Government, or its branches, and to the State governments ‘are applicable to
tribal governments, but the decided cases indicate there are large areas Where
such. restrictlons are not applicable.”

Indian tribes in the United States have been recognized and treated as distinet
and independent ‘political’ communities gince early 1800. Indian tribes possess
and exercise inherent powers of self:government which derive from the sovereign
character of the tribe and not by grant or cession from Congress or the States.

Several sections of ‘the Constitution have been used to establish restraints on
Indian self-government although Congress has exercised its powers to legislate
such restraints on numerous occasions. The tribe retains quasi-sovereign author-
ity over its internal affairs, and thereby exercises final, unchecked authority
over many facets of an Indian’s life.

The contemporary meaning of tribal soveréignty is defined in the case of
Iron Orow v. Oglala Sioux Tribe, 231 F. 2d 89 (8th Cir. 1956), as follows :

“It would seem clear that the'Constitution, as construed by the Supreme Court,
acknowledges the paramount authority .of the United States with regard to



16
Indian tribes, but.recognizes the existence of Indian tribes as quasi-sovereigm
entities possessing all the inherent rights of sovereignty except where restrictions
have been placed thereon by the United States itself.”

In discussing the scope of the meaning of tribal sovereignty, Felix Cohen in.
his book entitled ‘“Federal Indian Law,” said: i

“The: whole course of judicial decision on' the nature of Indian tribal powers:
is marked by adherence to three fundamental principles: e o
: “(1). The Indian tribe possesses, in the first instance, all the powers of

any sovereign: state. : Sl TR S

“(2) Conquest renders atribe subject to the legislative power of the United
States, and,- in: substance, terminates the external powers of sovereignty
~of the tribe, e.g. its power to-enter into treaties with foreign nations, but does:
not, by itself, affect the internal sovereignty of the tribe; that is, its power-
of local self-government. ] .

“(3) These powers are subject to:qualification by treaties and by express:
legislation by Congress, but, save as as thus expressly qualified, full powers.
of internal sovereignty are vested in the Indian tribes and in their duly-
constituted organs of ‘government.” = . s s

The courts have repeatedly upheld the quasi-sovereign status of the tribe ;-
however, the Congress has the prerogative placing limitations upon tribalx
autonomy. ! 4 ;

Since 1885 and the enactment of the Seven Major Crimes Act, tribal author--
ity has been markedly circumscribed by congressional action. That sovereignty,.
moreover, has ‘been further limited in those instances in which States, acting-
pursuant to'Public Law 83-280 have undertaken to ‘assume civil and eriminal
Jurisdiction over Indians. There remain, however, significant areas in which the -
tribe retains complete authority over the lives of its members.

One of the most serious inadequacies in tribal government arises from its-
failure to conform to traditional constitutional safeguards which apply to State-
and Federal Goyernments. As Senator Anderson, a member of the Committee -
on Interior and Insular Affairs has noted: “An Indian citizen has all the rights
of other citizens while he is off the reservation, but on the reservation ‘in the-
absence of Federal legislation’ he has only the rights given to him by the tribal
governing body.” ’ : ; ;
»,Ghairman Bryvin hag made a similar observation : “It appears that a tribe may
deprive its members . of property and liberty without due process of law and-
may not come under the limitation of Federal and State governments as stated in.
the Bill of Rights. However, the sovereignty of an Indian tribe c¢an be limited
by acts of Congress.” e

In examining the legal status of the American Indian, it is first necessary to-
appreciate what transpires where tribal law'denies Tndians the eonstitutional”
‘protection accorded other citizens. As a corollary consideration, it is also im-
portant to understand whether a tribal Indian can successfully challenge on con-
stitutional grounds:specific: acts or practices jof.the; Indian tribe.: A negative -
response to this question was given in: Bk yvi Wilkins, 112,U.S.-94 (1884) for-
example, where the unilateral renunciation.of;tribal affiliation by an Indian was-
held to be insufficient to.confer citizenship. An affirmative act of recognition by
the Federal Government was deemed essential to establish eitizenship. Absent
such an affirmative act a State was able to,deny; Indians the right to vote in a
State election..Only, recently has this right been held to;be.irreconcilable with the -
15th amendment, and the Cifizenship Act of 1924, 43 Stat. 253 (1924), 8 U.S.C.
1401 et seq. See e.g., Montov v. Bolack, 0. N. Mex. 196, «(1962) ;- Harrison v.
Laveen, 67 Ariz, 887 (1948). i i po v it e i e
... Because general acts;of Congress were.thought not to.be applicable to Indians,

‘general constitytional provisions received. similar interpretation.: In: Talton v.
Mayes, 163 1.8, 376 .(1896), the Supreme Court refused. to apply the fifth amend-
ment to the Constitution to inyalidate.a tribal.law, that:established-a five-man
grand jury. In this case the Court held that the GCherokee Nationyas an ‘auton-
omous. body, had: the power to:define  crimes, and independently:provide for -
eriminal procedure. Recognizing that the fifth amendment, limits only the powers
of the Federal Government, the Court rejected the argument that:the power of -
Jocal  government, exercised by the Cherokees::was Federal in mnature; that is,
based on the; Clonstitution. The:Court alsossaid: (170 o il iy o v
{1t follows. that, as the- powers:of self-government. enjoyed by, the Cherokee

fﬁﬁiﬁgqn .existed, prior..to; the, Constitution;.they; are not. operated .upon by the-

Fiffh Amendment which, as we have said, had for its sole object to control the-
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, powers conferred by- the Constitution on the National Govermnent # (168 USs.
376 at 384 (1894)). !
. Only a limited number of ases mvolvmg the denial of. eonstltutlomal rights
dn Indla CO1 proeeedgngs ch the Federal eourts due: to the absence: of a
right to app ea,I ribal court decmons to. Federal courts. The case of Colliflower v.
United State 342 F. 2d (1965), virtually stands alone in, upholding the com-
petence of a Federal court to inquire into the legality: of an.order of an Indian
.court. Federal courts gene;cal _haye consistently refused to impose constitutional
:Standards on the tribes 01 the theory.that these, standards apply only to State
or Federal governmental action. Ior example, the guarantee of representation
by legal counsel has been held not to apply. in tribal court action. In. Glover v.
United States, 219 F. Supp. 19 at 21 (D. Mont. 1963), the Court, stated: :

“The right to be represented by counsel is protected by the Sixth and Four-
iteenth - Amendments. These -Amendments, however, protect * * * [this right]
-only as against action by the United States in the case of the, ® % K Qigth * * *
[Amendment], and as against action by the states in the case of the Fourteenth
.Amendment, Indian tribes are not states within the meaning of the Fourteenth
“Amendment,” ;

In the case of Native Amerwan Ghurch V. Nm;ajo Tribal (Jounml 272 .

131 (10 Cir: 1959), the Court by implication, held:that a tribal Indian cannot
«claim protection from illegal search and seizure protected by the fourth amend-
ment. The case involved the relationship between tribal law and. first-amendment
guarantees of freedom of religion. The Native American Church is a religious
sect to which many Indians belong. Peyote; a halluematlng agent, is used by mem-
‘bers of this church in their religious ceremonies. Its use is often prohibited by
‘State and tribal laws. In State v. Big Sheep, 75 Mont. 219 (1962); for example, .
the constitutionality of a tribal ordinance prohibiting its importation and use was

«challenged on the grounds that it violated the first, fourth and fourteenth amend-
:ments. The tenth circuit denied relief noting lack of ‘Federal jurisdiction, and
.observed that internal affairs such as police powers were solely within the
cognizance of the various tribes and that the general law of the United States
-could mot interfere with purely internal matters. (272 F, :2d 131 at 134-135.)
In refusing to concede the applicablhty of the fourteenth amendment to Indlan
‘tribes, the court stated:

“No provision in the:Constitution makes the First Amendment applicable to
Indian nations nor is there any law of Congress doing so. It follows that neither
‘under the Constitution nor the laws of Congress, do the Federal courts have
Jurisdiction of tribal laws or regulations, even though they may have an impact
to some extent on forms of religious workship.”” (272 F, 131 at 135.)

In 1954, an effort to redress tribal 1nfmngements of religious freedoms by
involving civﬂ rights’ statutes 'also failed in the case of Toledo v. Pueblo De
Jemeg, 119 F. Supp. 429 (D. N. Mex. 1954) . In'this case, six Jemez Pueblo Indians
brought an action for declaratory judgment against their tribe, the ‘tribal council,
-and its governor charging that they had been subjected to indignities, threats,
and reprisals solely because of their Protestant faith. Despite a tribal ordinance
‘purporting to guarantee freedom of religion, the tribal council had refused to
-permit them to bury their dead in the community cemetéry and had denied them
permission to build a‘church, The court acknowledged that the tribal government
:acts represented a serious invasion of religious liberties; however, it concluded
that these actions were not taken ‘“under color of any statute, ordinance,
‘regulation, custom or usage of any State or Territory,” as required to invoke
the Civil Rights Act, 119 F. Supp. 429 at 431-482. Thus, the Indians had ‘no cause
-of action under the ClVll Rights Act in the Federal courts.

In addition, a tribe can impose a tax (see Barta v. Oglala Sioux Tribe, 259 F.
-2d 553 (8th Cir. 1958), ‘cert. denied, 358 U.S. 932 (1959) ; Irom Crow V. Oglala
Sioum Tribe, 231 F. 89 (8th Cir. 1956), or revoke tribal membership rights with-
-out complying with due process: requirements. Martinez v. Southern Ute Tribe,
‘249 F, 2d 915 (10th Cir, 1957), cert. denied, 856 U.S. 960 (1958).

These cases illustrate the continued denial of specific constitutional guarantees
to htlgants in tribal court proceedings, on the ground that the tribal courts are
«quasi-sovereign entities to which general provisions in “the Constitution do not'
apply.

Section 102 of title T provides that any Indian tribe in exercising its powers
.of local self-government shall, with certain exceptions, be subject to the same
limitations and restraints as those which are 1mposed on the Government of the
‘United States by the Constitution,
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TITLE II ;

A model code is needed to'enumerate Iidian righty and sp
pellate ‘procedures. Testimony before’ the “subcommittee has sho ]
courts have a variety of rules of ‘évidence, procedures, and toncepts ‘o
which' in many"instanices, are devoid of fundamental guarantees secured by the
Constitution. Individual Indians have suffered many' injustices as ‘a result of
vacillating tribal ‘court standards, untrained judges, and 'unwritten tribal laws.
- 'The present ¢ode of offenses, which is‘operative in the'courts’of Indian offenses
and which serves as a pattern for the codes’of tribal cOurts; ‘was established
more than 80 years ago. It is found in title 25 of the Code of Federal Regulations,
part II wvhich deals with law and order on Indian reservations. Séctions 11.2
CA-11, 37 CAof title 25 sets out the juriddiction of the court of Indian offenses
and-the number, duty, qualifications ‘and’ procedures ‘for the appointment of
the judges.'Also contaified in ‘these seétiond are a ‘defitiition of the method of
setting 'up the appellate -proceedings  and riles ¢oncerning jury trials and the
selection iof jurors, use of professional ‘attoreys, appointment and duties of
clerks of court, recordkeeping, issuance of warrants, detention procedure, bail

E R S L ED S N L L S A3 CEC S Bt RERG S TR PR

procedures, et cetera. : . :

25 C.P.R. also sets out the crimes and punishiment undeér the Code of Indian
Tribal Offenses. Approximately 58 criminal offenses are within the jurisdiction
of the courts of Indian offenses, and sentences range from 5 days to a maximum of
6 months. ; i L Lol : : i
- The procedures in title 25 are outmoded, impractical, and fail to provide for
an adequate administration: 'of justice on’Indian reservations. For example,
under the existing code, the total number of challenges in selecting a' jury, pre-
emptory and challenges for cause, is three. Subpenaed witnesses are paid by the
party calling them their actual traveling and living expenseés incurred, if the
court 8o 'direct, and the fee for jury duty remains 50 cents'a’'day, Questions before
the court regarding the meaning of laws, treaties; or regulations are fréquently
referred to the superintendent for his opinion even tholugh'he is not a lawyer
and lacks alegal training, e : PR L i
A new model code'is necessary if thereis 'toibé a sensitivity to our traditional
and constitutional standards in Indian courts. A code applied uniformly to all
Indian . courts would also assure individuals subject to their jurisdiction the
same rights, : privileges, and' immunities under the U.S. Constitution as are
guaranteed- other citizens of the United: States being tried .in a Federal court
for similar offenses. : i Lt S L D

TITLE IIT

. In 1953, Public Law 83-280 (67 Stat. 588) conferred. to certain States civil
and . criminal ‘jurisdiction over Indian country. In many instances, this has
resulted in a breakdown in the administration of justice to such a degree that
Indian, citizens are being denied ‘due process and equal protection of the law.
Tribes have been critical of Public Law 83-280 because it authorizes the uni-
lateral application of State law to all tribes without their consent and regardless:
of their needs or special circumstances. Moreover, it appears that tribal laws
were unnecessarily preempted and, as a consequence, tribal eommunities could
not be governed effectively. . g : e ; ;
The . Subcommittee on -Constitutional Rights  in its “Summary Report of
Hearings and Investigations of the Constitutional Rights of the American
Indian” arrived at the following conclusionconcerning legislation to remedy
Public Law 83-280+: . puap et b R s

- “Indian governments do not, of course, hear full responsibility: for those
denials of rights which have occurred or which in the future may occur. It
appears, paradoxically, that the States have also erred, both. by failing to.
prosecute offenses and, by assuming civil and. criminal juris‘dic'ti(m when that
assumption was clearly against the wishes.of the Indian peoples affected. Con-
current jurisdiction by the United States in the first instance and a repeal of
Public Law 280 or at least its modification  to include  tribal consent as a
precondition of the State’s a,éfsumptio‘u_qf Jurisdiction, would seem to provide
a suitable remedy.” ) i . :

. TITLE 1V ..

Af a result of ‘an early Supreme Court case, Ea parte Crow Dog, 109 U.S. 556
(1883), which held that State courts lacked jurisdiction’over offenses com-
mitted in Indian country, Congress enacted the “Major Crimes Act” in 1885.
This law presently provides Federal courts with jurisdiction over the crimes of
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murder manslaughter,’ rape, 1ncés‘t assault wn;h mtent bo kﬂl as»sault w1th a
dangerous weapon, assault with intent to commit rape, carnal knowledge, arson,. )
burglary, robbery, embezzlement, and larceny committed by an Indian against
another Indian or other person. .

Those crimes not prosecuted in Federal. courts fall within the jurisdiction
of Indian tribal courts; which by Federal law, cannot impose more than a 6-month:
sentence, Presenply, aggravated; aﬁasault.s committed in Indxam eountry cannot be
prosecuted in Irederal courts : i

In a. report on: comparable ].eglslatmn (S.l
Subcommittee on Constitutional Rights concluded

“Besides extendlng ‘protection. to the rights:.o ndlvldual Indxans, it is also
1mp0rtant that-the legitimate interests of the Indian.communities in a:lawful and.
peaceable order be recognized.: Accordingly, it is essential that . provision be
made for the trial and punishment of offenses not. now dealt with.in an adequate:
manner by tribal authorltles ” ; :

67 ) m the 89th Congress, the

TITLD v

As a result of hlS ﬁnardlanshlp powers, the Sec—retary of the Interior has
been provided authority to approve contracts between Indian tribes and their
attorneys. Despite efforts of the Department of the Interior in 1960 and 1962
to expedite approvals of tribal attorney contraets, administrative delay in approv-
ing such contracts is ‘a c¢ontinuing problem. ‘Frequently these delays extend for
over a year and consequently impose so severe a hardship upon . tribes in-need of
counsel that they constitute a denial of due process of law.

The subcommittee in ity 1966 “Summary Report of I-Iezmngs and Investlga-
tions of the Constitutional Rights of the Amemcan Indlan,” made the following'
concliision régarding title V: : .

“Blame for the denidl of the rights of Indiars must also be asmgnml at least
in part, to actions of the Government of the United States, In addition to the
actions implicit in the foregomg, reference is also made to the delays Indian
tribes have experienced in the approval by the Secretary of the Interior of:
contracts with their attorneys. To the extent that such delays’ take place, Indian
peoples are denied, in’'a very broad sense, the fundamental right of counsel, To-
“the credit of the Department of the Interior, however it is aplparent that ver:V
few such delays have occurred since 1962.”

Accordingly, the subcommittee made the fo»llowmg recommendatmn

“Even though delays in’ appmval of attorneys’ confracts have become less.
significant since 1962, there is still no guarantee that the previous unfortunate
situation won’t recur. Accordingly, the subcommittee recommends enactment of -
8. 968 (now title V). Mindful that the arbitrary time limit may result in a.
perfuncim‘y disapproval of contmots, this legislation will nevertheless force -
the Department of Interior to take a position promptly on these contraets

TITLE vI

The research of the Subcommittee on Constitutional Rights into the legal
status of the American Indian invelved an examination of the legislative, judi-
cial, and administrative ‘interpretations available on the subject. The volumes
entltled “Indian Affairs, Laws and Treaties” (8. Doc. No. 819, 58th Cong.) proved:
to be: an invaluable research tool despite the fact'that the last volume was pub-
lished in 1938. The treatise entitled “Federal Indian Law,” originally prepared by
Felix 8. Cohen in 1940, and last revised i in 1956 by the Department of the Interior,

was also useful.

- Equally important in appraising the legal status of Indians are the opinions
of the Solicitor of the’ Department of the Interior which have the force and.
effect of law. However, many of the opinions of the Solicitor have not been pub-
lished and made available to those interested in Indian affairs.

“An updating of these documents and other materials relating to Indian affalrs-
not only will assist students, courts, agencies, and others attempting to secure
information pertaining to Indian affairs, but also’ will provide an aid to indi-
vidual Indians and Indlan groups in’ achJeVmg ‘their rights as ‘American.citizens.

In its “Summary Report of Hearings and Investigatons on the Congtitutional
Rights of the American Indian, 1966,” the subcommittee concluded N

“The need for adequate and up-to-date. research tools . in ‘the area of Indian
affairs is pronounced. If our Tndian citizens are to receiveé benefits in full measure:
from their own efforts, as well as from the activities of thear at;tomneys and of
scholars working on their behalf, full and easy access muqt be ’had w rhelevant
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| SEOTION-BY-SEOTION ANALYSIS OF S. 1843, As Ammnpip

Sy

~ - Section 101 contains the definition of certain items, “Indian’tribe” is d ned
- to mean any tribe, band, or other group of Indians subject to the jurisdiction
‘of the United States'and recognized as possessing powers ' of selfigoyernmée
. The term “self-government” means and includes all governmental units: (exe
tive; judicial, legislative, and other tribunals, bodies, offic “ete.) by
. -through which powers are executed ‘ds to individual® Indians; “Indian court”

is defined to mean any Indian tribal court or court of Indian offense.

- Section 102 enumerates the constitutional rights guaranteed to Indians by this .

‘act by placing limitations on tribal government units exercising powers of self-
. -Bovernment in their dealings with individudl Indians. Specifically, section 102 (1)

“through- (10)  prohibits Indian tribes in exercising powers of self-government:

from doing the following: ; S : S e e

- (1) Making or enforcing any law prohibiting the free exercise of religion,

_“or abridging the freedom of speech, press, or assembly, or the. right of the

.people peaceably to assemble and to petition governmental units for a redress
of grievances; e Lo e e

(2) 'Violating or abusing individual Indians in their person, home, or °

- Dossession, and securing protection to individual Indians against abuses in’

_'the search and seizure of their persons, homes, and possessions; .

- (8) Subjecting any person for the same offense to be twice put in Jeopardy ;

(4) Compelling any person in any criminal case to be a withess against

himgelfy - ¢ e ; sl e e
... (B) Taking any private property for a public  use . without. just
..compensation;. = e T

. (6) Denying to any person in a criminal proceeding the right to a speedy

‘and public trial, to be informed of the nature and cause o the accusation,

o be confronted with witnésses against him, to have compuls
‘obtaining witnesses in his favor, and to have the assistance
his defense at his own expense ; ke B
-~ (7) Requiring excessive bail or fines and inflicting cruel and unusual
~ punishment. (The penalty of a $500 fine or imprisonment for a term of 6/
months or both would remain the maximum limitation as to punishment for ‘
any one offense) ; e T T =
: (8) ‘Denying to any individual Indian within its jurisdiction eqnal protec-. -
" tion of the laws or deprive any person or liberty or property without due.
process of law ; ’ SR : ! o g B o
(9) Passing any bill of attainder or ex post factolaw;or N
. (10) Denying to any person accused of an offense punishable by imprison-
- ment the right, upon request; to a trial by jury.of not lesy than six persons. :
‘Section 103 provides that the privilege of: the writ of habeas corpus shall be
- available to any person.in a court of the United States to test the legality of a
detention by orderof a tribal court: = 1 v e TR e g
- Section 104 provides that the provigions of title I shall shall take effect upon.
~the expiration of 1 year following the date of its enactment.. .. ¢ S

- TITLE II

. Title II directs the Seéreta,l;y of the Interior to prepare and recommend to the '
Congress a model code governing the administration of justice by . Courts of
- Indian Offenses on Indian Reservations. = Nl L L
Section 201 directs the Secretary to include provisions in the model code which
Cowould: Lol " T
: " (1) Assure that any individual being tried. for an. offense by a .court of

Indian offenses shall have the same rights, privileges; and immunities under:

~the U.S. Constitution as any. citizen being tried in a Federal court for a
similar offense;., . T b R S e e
(2) Assure that any individual being tried for an offense by a court.of

Indian offenses will be advised and made aware of his rights under the Con-

stitution and any applicable tribal constitution; = -

_(3) Hstablish proper qualifications for the office of judge in the court of
‘Indian offenses; and . : R St e
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(4) Provide for the establishing of educatwnal elasees for the trammg of :
judges of courts of Indian offenses. i
In carrylng out the provisions of the: propoeed b111 the Secretary of the
In,temor ig directed to consult. with- Indians, Indian tribes, ancl 1nterested£
. -agencies of the United States. .
Seetlon 202 authorizes Congress to approprlate such sums of money as may
Lbe neeessary to carry out the prov1s1ons of this tltle. it

’ TITLE III

Sectwn 301(8,) authorizes a State to assume Jurisdlction over any or al’l] :
criminal offenses committed by or against Indians on Indian country in the
State, and to punish an offender in accordance with State law. Before a State can -

-assume criminal jumsdwtlon consent of the trlbe(s) on Indian country in the e

Stateisrequired.

Section 801 (b) prohibits the ahenatlon, encumbrance, or taxatmn of real or

personal property, including water rights, of any Indian or tribe held in trust by
the United States or the regulation of such property in a manner inconsistent:
with any Federal treaty, agreement, or law, and the deprivation of hunting,
fishing, or trapping rights afforded any Indian or tribe under Federal treaty :
agreement,.or statute. i g
“Section 302(a) authomzes a Sbate to assume JuriSdlCthH over any or all civil
causes of action between Indians, or to which Indians are party, which arise in
“Indian country in the State and to apply State law to such causes ‘of action.
Before a State can assume civil jurisdiction, eonsent of the trl‘be(s) on Imhan
country in the State is required. .

Section 302(b) prohibits the alienation, encumbrance, or taxation of real or
‘personal property, including water rights, of any Indian or tribe held in trust by
- the United States; the regulation of such property in'a manner inconsistent with:

any Federal treaty, agreement, or statute; and the adjudication by a State, in
_ probate proceedings, the ownership or right to possession of such property
Section 302(c) provides that tribal ordinances or customs adopted by an Indian

= tribe consistent with applicable civil State law shall be given full force and effect.

in the determination of civil causes of action.
Section 308 (a) authorizes States that have acquired civil and criminal Jums»
. diction over Indian country to relinquish such jurisdiction to the Unted States.
* Section 303 (b) repeals section 7 of Public Law 83-280, which grants civil and E
‘eriminal jurisdiction to States, but will not affect any cessmn of Jumsdlctlon to

[ Sﬁate prior to its date of repeal.

Section 304 provides that enabling legislation related to the ayd‘missmm of a
State to the Union will not bar any State from removing any legal impediment
to the assumption of civil or criminal jurisdiction as authorized under this act.

Section 305 (a) provides that legal proceedmgs before any court or agency of

the United States immediately prior to a cession of jurisdiction to a State under

this act would not abate, and that such cession take effect on the day followmg
final determination of such legal proceeding

Section 805 (b) provides that cession by the United Statee under this title shall
not deprive a U.S. court of jurisdiction over any offense cognizable under the
laws of the United States committed before the effective date of the cession. In
such cases, cession shall take effect on the day followmg the date of ﬁnal deter-
mination of the proceeding.

- Section 306 requires that before State jurisdietion acqulred by this title be-
comes applicable in Indian country, consent of a majority of the enrolled
Indians within the affected Indian country must be obtained at a special electxon
held for thls purpose. . « . ;

TITLE TV

This title adds to the “Major Crimes Act” the crime of “assault resulting in
serious bodily injury,” thus making possible Federal prosecution» for the com-
mission of this act in Indian country : :

TITLE v
This proposal- prowdes that appllcatlons related to the employment of legal
counsel made by Indian tribes and other Indian groups to the Secretary of the

- Interior of the Commissioner of Indian Affairs are deemed approved if nelther
approved nor demed within 90 days from the date of ﬁllng :



TITLE VI

" Qection 601 authorizes and directs the Secretary of the Interior to revise and
republish Senate document 319, 58th Congress, and the treatise entitled “Federal -
Indian Law.” This section directs that an accurate compilation of the official
opinions of the Solicitor of the Department of the Interior be compiled and main-
tained on an annual basis, and that Senate document 319, containing treaties,
laws, Bxecutive orders, and regulations relating to Indian affairs be kept cur-
rent on an annual basis. The section authorizes the necessary funds for carrying
-out the purposes of title VI. P : L i
, ‘ - CHANGEs IN ExisTiNG LAW . Bt
In compliance with subsection-(4) of rule XXIX of the Standing Riles of the
‘Senate, changes in existing law made by the bill, as reported, ‘are shown as.
follows (existing law proposed to be Omitted i§ enclosed in black brackets, new
matter is printed in italic, existing law'to which no change is proposed shown

in roman) : : ’
‘ e G - TITLE III :
(67 Stat. 588 (1953), Public Law 83-280).

‘[Sec. 7. the consent of the United States is hereby ‘given to any other State
not having jurisdiction with respect to criminal offenses -or: civil causes of
action, or with respect to both, as provided:for in this Act, to assume jurisdie-
tion at such timie and in such manner’as the people of the State shall, by affirma-
tive legislative action, obligate and bind the State to assumption: thereof.]

CTITLE'TV
, (18 U.S.0. 1153)
§1153. Offenses committed within Indian country

Any Indian who commits against the person or property of another Indian or
.other person any of the following offenses, namely, murder, manslaughter,
rape, carnal knowledge of any female, not his wife, who has not attained the
age of sixteen years, assault with intent to commit rape, incest, assault with
intent to kill, assault with a dangerous weapon, assault resulting in serious
bodily injury, arson, burglary, robbery, and larceny within the Indjan country,
shall be subject to the same laws and penalties as all other. persons committing
any of the abeve offenses, within the exclusive jurisdiction of the United States.

As used in this section, the offenses of rape and assault with intend to commit.

rape shall be- defined in accordance with the laws of the State in which ‘the

offense was committed, and :any Indian who commits the offenses of rape or
.assault with intent to commit, rape upon any female Indian within the Indian:
country shall be imprisoned at the discretion of the court. ., .. .. .. =

As used in this section, the offenses of burglary, assault with a dangerous
‘weapon, and incest shall be defined. and punished in accordance with the laws
of the State in which such offense was committed... N ' e ’

The Craryan. Without objection, »the;repoﬁ fromdshe Denf;%{f‘tfnent '

i

of Intérior, under date of March 27, 1968, together with a report from
the Office of the Attorney General, under date of March 29, together
with a letter under date of March 28, 1968, which iis in response to
some questions sent by Mr. Sigler to the Department, which has
attached to it some very pertinent material, will be made a part of the
record at this place. In asking for this request, the acting chairman of
the subcommittee, the chairman of the full committee, wishes to make
~this public announcement. One of the greatest impediments to the
consideration of constructive legislation, especially during this era, it
appears, is the fact that when some people introduce legislation, it
seems that it should be considered immediately. And they also seem
to have the idea that they should have the legislation considered and
"apé)"r«ove;d without following any regular precedure, legislative pro-
-cedure. R T e B B e
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Now, this committee has had before it for some time these bills
we are considering today. We have had on our agenda a desire to
consider these bills. Even though the bills were introduced some time
ago, you can see the cooperation that we liave had from the depart-
ments downtown when we receive reports on these bills under date
of March 28 and 29—27 and 29, and a report on the letter that was
sent on March 16, answered on the 28th. ,

The chairman of the full committee, who is now acting chairman of

the subcommittee, just does not appreciate the fact that we get into
so much criticism because things are not done on time, and yet we just
have to drag reports out. of the Department. , ‘
Also it is not in the interests of good government that the procedures
between the two bodies of Congress are such as they are at the present
time, The House of Representatives must follow strict rules. They have
a rule that nothing that is not germane to a bill can be considered.
The other body has no rule of germaneness. All they have to do is enter
into an agreement, and they can tack anything on to any particular
piece of legislation and send it back here. j ,

Now, what has happened as far as the so-called Indian civil rights
bill—and nobody knows at the present time whether it is civil or
whether it is rights or not, but they know it is headed toward the
Indians—is that there has been no chance at all for the House of
Representatives orits legally constituted committee to consider this
legislation, and there is a drive at the present time by some people who
simply have caught the imagination and the glamor of the use of the
term “civil rights” to bypass entirely the consideration by the com-
mittee having jurisdiction.

Now, if the rules of the House mean anything, they mean that when
4 bill is introduced and forwarded to a committee, that that committee
shall consider the legislation, and any procedure which intends to upset
the orderly legislative process in the House of Representatives should
be frowned on. ,

I do not know whether I am for this bill or whether I am aga‘inst
this legislation in its present form, or whether it can be put into a
position or a condition that' T can support. I doubt very much if
the Indians of the United States of America have any greater friends
than they have right on this committee. The gentleman who is the
subcommittee chairman, who is necessarily absent because of a death
in his family, is known to be one of the greatest friends that the
Indians have ever had. And yet there are those in Congress who would
pass this piece of legislation through the House of Representatives
without any consideration at all being given to it~not even a chance
to make any satisfactory record on the floor of the House. :

I say to my Indian friends, and also to the Representatives of the
present administration—there was not enough consideration in the
other body, as far as this legislation is concerned, to write a satisfactory
record as to what is involved. None of the points which are raised
by him of our Indian friendswere considered. '

So as far as I am concerned, we are going to consider this piece of
legislation just exactly as we have considered any other piece of
legislation. I hope that even though we do not have too many mem-
bers present this morning, that we can proceed as rapidly and as
constructively as is human?y possible to do so.
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Now, is there any objection to the pla01n0' 1n the'record of these
papers, staterments that I have suggested g
Hearing ne objection, it is so ordered. . ; ;,; Voo
(The documents referred to follow:) il
U S. DEPARTMENT OF THE TNTERIOR,

; {OFFICE OF THE SECRETARY,
Waehmgton D C’ March 27, 196‘8

- Hon. WAYNE N, ASPINALL, 4
‘Chairman, Committee on Interior and Imu lar Aﬁam, .
House of Representatives, stmngfon D.C:-

DEAR M&. CHAIRMAN : Your Committee has requested this Department’s report
on two identical bills, S. 1843 which passed the Senate in December of last ‘year
and H.R. 15122, and on a similar bill, H.R. 15419

President J ohnsown, in his recent message “The Forgotten American”, sald !
" “A new Indian Rights Bill is pending in the Congress. It' would protect the
individual rights of Indians in such matters as freedom of speech and religion,
- unreasonable search and seizure, ‘a speedy and fair trial, and the right to habeas

corpus. The Senate passed an Indian Bill of Rights last year. I urge the Congress
“to complete action on that Bill of Rwhts in the. current session.”

We recommend thé enactment of S. 1843. We note that the p'rov1swns of th1s
bill have also been incorporated into H.R. 2516 by the Senate.

Title I, Wh1eh is modeled after the Bill of Rights in the United States Con-
stitution, is in the form recommended by the Department 1n its report to the
Senate Judiciary Committee in the 89th Congress. :

Some of the constitutional provisions which protect rlghts and freedoms of
citizens. from arbitrary action by the Federal Government have been held by the
courts to be inapplicable with respect to Indian tribal governments in actions
which affect their tribal members, The principal decisions involve the first
amendment to the Constitution, and concern religious freedom, In the cases
of Toledo v. Pueblo de Jemez, 119 F. Supp. 429 (D. N.M. 1954), and Native
American. Church v. Navajo Tmbal Council, 272 F. 2d 131 (10th Cir. 1959), the
courts held that the guaranty of religious freedorn does not restrain local tribal
governments from actions that interfere with the freedom of religious ch01ce
of their members.

Such absence of restramt on tribal governments flows from a time when Indlan
tribal governments were regarded as sovereign nations; when Indians were not
even counted in the enumeration upon which eongressmnal apportionment, was:
based ; and when much of what is now Indian country was unexplored wilderness..
Through 'the 19th century the rights of citizenship were progree\slvely applied;
many Indian indlwduals and groups of individuals were made citizens by spe-
cial Actsy and finally in 1924, by Act of Congress, all Indians not already made
citizens became citizens of the United States and the States 1n which they
resided.

Since 1924 Indian citizenship and tribal freedom from constltu‘uonal restramt
have been incompatible.

Many tribes have adopted constitutions which contain provisions - affording con-
stitutional protection to their members. For example, the constitution of the-
Roscbud Sioux Tribe provides that its governing body shall have certain enum-
erated powers “subject to any limitations imposed by statutes or the Constitution
of the United States.” There has been no judicial decision, however, holding that
language i$ enforceable in the Federal courts.

Title I extends to the American Indian in his dealings with the Indian tmbal‘
governments basic rights and freedoms enjoyed. by other citizens of the United -
States. These rights are specifically enumerated in the bill.

Title IT directs the Secretary of the Interior to prepare and recommend to the
Congress' by July 1, 1968, a model code to govern the admmwtratlon ‘of justice
by courts of Indian offense@ on Indian reservations.

The Department now has a code, which ig.an operating code rather than a
model one. It iy published in 25 C.F.R. 11. It applies only to tribes that haye not
adopted codes of their own, and only four tribes now use it. Two of those four
are in the process of adopting their own codes. For its present limited use, the’
code has been adequate The Senate Committee’s report on thls portlon of the:
bill states: :

“The procedures in title 25 are outmoded, impractical, and fall to provide. for'
an adequate administration of justice on Indian reservatlons For example,,
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under the ex1stmg cede the to»tal number of challenges in’ selécting

‘jury, pre-
cmpi:ory and challenges for ¢ause, is’ ‘three.  Subpenaed witnesses: aves pai’d by
the psuty ca’uing them ﬁh actual traveling and living expenses incurred, if

the court so direct,’and the fee'for Jury duty remaing 50 cents'a'day’ Que@tuoms
before the court regardmg the meaning of laws, tteatles, or regulations ‘are
fr equently refest“red to'the %»Upm'mtendent folr hlS oplmon even though he ig no»t :
a lawyer and lacks a legal tralmng‘ '

“A new model code necessary it there is to bea aemmtlvity ‘to our” tradltlonal
and eﬁrnstii;utional‘ s ds in T courts. A code applied uniformly ‘to all
Indian courts wotuld also assure individuals subject’ to their: jurisdiction the
same I‘lthtS, privileges, and immunities under the U.8.' ‘Constitution as. are
‘guaranteed other citizens of the Unl’ted States bemg tried m a F eral court for
smular offenses.”’ : :

While we might dlffer on the question of whether the pres@nt “opemtlng” code
is “outmoded”, ete., ‘we Would agree that probably it could be 1mpmved and
updated. 7

We now encourage each tribe to adopt a code that comforms as much-as poqsxble
‘to’ the law of the’State involved. Our goal is to miake the Indians a part of the
States in which they reside. A model code could be drafted m a manner that is
.consistent with that effort.

We note also that the bill ealls for the develorpment of a “model code,” but it
does not reqmre the tmbes to adopt all or any pavt of it. We beheve\ tha’c thlk is

wise.

Title III, which relates to State assumption of civil or criminal jurisdiction
over Indxan reservations, changes the present law now embodled in sectlon 7 of
Public Law 280, 83d Congress: =

(@) by requiring consent of the tribe occupying the reservation before a
State may assume jurisdiction;

(b) by making explicit an authority which we believe is now implicit—
an authority to assume partial jurisdiction, or piecemeal jurisdiction, either
by geographic area or by subject matter; and

(¢) by authorizing the United btates to accept a retrocession of JllI‘lSdlc-
tion from any State that acqulred jurisdiction under the present provisions

 of Public Law 280.

The first of these changes is highly desirable. Our files are replete with 1esolu-
tions and communications from many Indian groups urging this: change. The
change would do mueh to allay the fears, whether real or imagined, of the Indian
people that they may be subjected to strange courts before they are ready, or

. before they are assuted of fairand impartidl tréatment. ‘

The second change is a change of form and not a change of substanee, because
the present law permits the States to assume partial jurisdiction eitheér by geo-
graphic area or by subject matter. Some of the States have in fact done so. For
example, Nevada has assumed jurisdiction over limited areas. Idaho has assumed
jurisdiction over limited subject matter (compulsory schools, public assistance,
«domestic relations, mental illness, juvenile delinquency, dependent children).
Washington has assumed jurisdiction over bdth limited areas and limited subject

. matter.

Inasmuch as this part of title TII is a clarification rather than a change of
present law, we have no objection to it.

The third change gives the United States permissive authority to accept a
retrocession of jurisdiction. It does not specify the official who may exercise the
permissive authority on behalf of the United States. Presumably, it would be 'the
Secretary of the Interior,

Title IV creates a new crime of “assault resulting in serious bodily injury”
within the Indian country. While we believe that the enactment’'of Public Law
89-707, 80 Stat. 1100, 18 U.8.C. 1153, 3242, makes unnecessary any further legis-
lation relatmg to assault within the Indian country, we do 'not object to this
additional crime. The law now covers assault with a’ dangerous ‘weapon, assault
with intent to commit rape, and assault with intent to kill. '

Title V provides that any apphcatw-n for a contract or agreement relating to
the employment of legal counsel requiring approval of the Secretary of the
Interior or the Commissioner of Indian Affairs will automatically be in full'force
and effect if approval is neither granted nor denied within a period of 90 days
after application for approval is filed with the Secretary.

On November 26, 1962, the Commissioner of Indian Affaxrs delegated authorlty
to the Area Directors to approve tribal attorney contracts. Prompt actlon 1s now



26

taken on proposed conrtracts or agreements for the employment of legal counsel
by Indian tribes. When there is a delay in the approval of a contract or agree-
ment for the employment of legal counsel, it is for the purpose of an mvesrt:lgatwn
pertinent to the eontract or agreement, which 1s necessary to protect the interests,
of the Indians:: -

Practically -all contracts require some changes to- conform them to ‘statutes.
and policies. At the present time the Area Director as his representatlve negoti-
ates the necessary changes with the attorney, after which there 'is prompt ap-
proval. In some cases a contract is approved subject to agreement of the parties
to a specified change. This procedure makes it possible for the contract to have
an earlier effective date than would be possible if a new contract had to be:
drafted, executed, and resubmitted for approval. It would be a disservice to the:
tribes to preclude the use of this procedure.

We believe that the present procedure is working satisfactorily, and that this.
title is not needed; however, we do not view it as significantly changing our-
present practices or progedures We believe that we can act within the pre-
scribed time.

Title VI directs the Secretary of the Interior to revise and extend volumes 1
and 2 of Kappler, “Indian Affairs, Laws and Treaties”. The revision is to in-
clude all treaties, laws, ercutlve orders, and regulations relatlng ‘to Indian
affairs in force on September 1, 1967. The revision must be. kept up to date on

an annual basis.
‘We believe these proposals to'be desirable and are prepared to carry them.

out.
The: Bureau: of. the Budget has adv1sed that the enactment. of 8. 1843 in its.
present form is in accord with the Pres1dent s program %

Sincerely yours, i A )
ARRY, NDERSON

Asszst(mt Secretary of the Interior.

OFFICE oF THE DEPUTY ATTORNEY GENERAL,
) Washington, D g, erch, 29, 1968.
Hon. WAYNE N. ASPINALL,
Chairmaon, O’ommott‘ee on Interior and Insular Aiffairs,
House of Representatwes,
Washmyton D.C..

DEAR MR. CHAIRMAN : This 1s in response to your request tor the. views of the-
Department of Justice on 8. 1843, as passed by the Senate, a bill #To establish
rights . for individuals in; their relatlons w1th Indian trlbes, and for other:
purposes.”

This Department joins the President, of course, in urging that the. Congress.
complete action on this bill.

Title T of the bill would create a leglslatlve blll of rlghts for Indians in rela-
tion to their tribal governments, patterned closely after the Bill of Rights in the-
United States Constitution. While in their relations with the Federal Government
and State and local governments Indians possess the same rights and immuni-
ties under the Constitution as other citizens generally, the Constitution does
not limit or restrict the power of tribal governments. Specifically, under existing
law Indian tribes in their self-government are not bound by the Fifth or Four-,
teenth Amendments of the Constitution or other provisions, of the Bill of Rights
Barte v. Oglale Sioux Tribe, 259 F. 2d 553, 556-557 (C.A.. 8, 1958), and Native
American Church v. Navajo Tribal Council, 272 F. 2d 131 (O A. 10, 1959). How-
ever, in a, recent case Colliflower v. Garla/nd 242 F. 2d 369 (C.A. 9, 1965) the
Ninth Circuit held. that haBeas COTPUS Was avallable in a Federal court to.an
Indian under tribal sentence, suggestmg that there are.some: limltatlons on,
the powers of an Indian tribe in relation to its. members.

The legislative bill of rights which would be provided by Title T does not
1mpose standards on the tribes which they canmot meet, nor does it seriously
impair their ability to function as tribal governments,

Section 102 (1) secures the right to freedom of religion but does not restrlct
the establishment of religion by tribal governments, This is responsive to the
theocratic nature of many tribal governments. To require a change would in
effect challenge the basic structure of tribal sometv

Section 102(6) guarantees to the accused in a criminal proceeding the rlght
to counsel at his own expense. The fact that this is a departure from recent:
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Unifced States case law requiring free counsel for indigents does not neces-
sarily mean it is repugnant to modern judicial standards when viewed in' the
context of Indian court practices. In most Indian tribes there is no organized bar
association. Thus, attorneys are not generally available to represent defendants.
In addition, the prosecution in tribal courts is often informal and may be pre-
sented without the assistance of professional attorneys. Finally, the tribal cases
generally deal with traditional and customary law where the expertise or trained
counsel is not essential. 9 !

Section 102(8) protects the individual against tribal officials by requiring
equal protection and due process principles. ’ ! !

Section 102(10) secures the right to a jury trial of not less than six persons
to any person accused of an offense punishable by imprisonment. &

The Federal right to a jury trial for all suits at common law involving more
than $20.00 is generally considered a burden in modern judicial practice. The six
rather than twelve-man jury is motre adaptable to the nature of Ihdian tribal
proceedings which often have an informal character.

The Department of Justice believes that enactment of title I of this bill
into law is extremely desirable.

Title II of the bill would authorize and direct the Secretary of the Interior
to recommend to the Congress for enactment a model code to govern the admin-
istration of justice by courts of Indian offenses. The code would provide for
the same constitutional rights of criminal defendants as presently are recognized
in Federal courts, and would also make provision for judges of the' courts ot
Indian offenses. : .

Apparently, the code to be formulated would be made applicable only to those
courts of Indian offenses governed by the Department of the Interior’s law and
order regulations (25 C.F.R. 11.1 et seq.), and not to tribal courts operating under
tribal codes. There is some basis for suggesting that after the model code pre-
posed by the bill is drafted, congressional action on it should be in' the form
of a mere recommendation that Indian tribes adopt the code, rather than imposi-
tion of its provisions by statute. The Department of Justice expresses no view
on this matter. In any event tribes now administering their laws through tribal
courts would be free to adopt the model code if they found its provisions con
structive and desirable. :

So far as the Department of Justice is aware there is general agreement on
the desirability of the provisions of title IT dealing with establishing qualifica-
tions for and the training of judges of courts of Indian offenses. Indeed, the
Department suggests that the Congress in the future should explore means of
making legal training available for judges of tribal courts other than those
designated as courts of Indian offenses.

Title III of the bill would give the consent of the United States to assumption
by States of ¢ivil and criminal jurisdiction on Indian reservations to the extent
determined by a State and consented to by the tribe occupying the affected
Indian country, would anthorize acceptance by the United States of retrocessions
of any measure of the jurisdiction which may have been acquired by States
under Public Law 280, 83d Congress (act of Aug. 13, 1953, 67 Stat. 588), as
amended ;, 18 U.S.C. 1162 and 28 U.S.C. 1360, and would repeal Section 7 of
Puplic Law 280 which authorized States to assume civil and criminal jurisdiction
over tribes without their consent. ) :

In general, States at the present time do not have jurisdiction over criminal
offenses committed on Indian reservations by or against Indians, or over civil
causes of action which arise on Indian reservations between Indians or as to
which Indians are parties. However, Public Law 280, as amended, granted to six
States (Alaska, California, Minnesota, Nebraska, Oregon and Wisconsin), with
certain exceptions, jurisdiction with respect to criminal offenses and ciyil causes
of action arising in Indian country within such States. Section 7 of the Public
Law, which title ITI would repeal, gave consent to States not having jurisdiction
to assume it at such.times and in such manner as the people of the State deter-
mined. It appears that three States (Florida and Montana,.and Washington as
to certain reservations) have assumed jurisdiction over Indian reservations
within their boundaries under the last mentioned provision. .

A principal effect of title III would be to substitute for the present section 7
of Public Law 280 provisions (subsections.801(a) and 802(a)) requiring tribal
consent to assumption of Indian country jurisdiction, The President, in his March
6, 1968 message, urged the Congress to enact legislation providing for tribal
consent before extensions of jurisdiction take place. The Department of Justice
also urges the enactment of such legislation. ;



the mterest of a&surlng max1mum ﬂexyblhty m ption by States of
nd criminal jurisdiction over members of consenting Sy the bill p;errmts
arisdiction..so acquired to be, Lumted both geographically and by subject
_maf ter. (Conversely, jurisdiction. prekusly -acquired. putsuant to Public. Law
280 could  be retroceded qeleetwely.) This. Department has i the past. em-
phaMzed the desirability from ‘a.law enforcement point. ( i
to the complexity of the existing jurisdictional structure. For tln easo
-andiconsenting tribes;should be .encouraged. to shift jurisdictional respo
en bloc whenever possible. :
TRetrocessions to the United. States are qubiect to acceptance,, presumably by
the Secretary of the Interior pursuant to the ~authority of N U.S.C. 485 and 25

_US.0 2 5
ction 1153 of title 1&,, Unit

.

“Title 1V of the b111 ‘would amend~. ,States Code, :
That section provides that any Indian. who, commlfs eertain crlmes in Indian

country shall be subyect to the same, laws and penalties as other peteons com-
mitting these offenses in places. within the exclusive, 1ur1sdict10n of the United
States. If an offense by an Indian on an Tndian reservatlon, is. not defined here,
or elsewhere by Federal law, it isi Dpunishable, if at all, only by tribal courts
under, tr1ba1 law. Mitle V. would amend existing law. to include: the offense
“absaul’c resulting in serious bodily m]urv” in sectlon 1153,

+./Ihe assault statute, apphcable in place within the excluswe Jurlsdictmn of
the- United States does not define or punish the offense set forth. 1n tltle IV The
bill, ‘also, provides no penalty for this offénse. Consequently, any pros;ecutlon for
the offe«nse could be predleated only on the Assimilated Crimes Act (18 U.8.0.13),
and only in States in which such an assault is punlqhable under State law.

Titles, V. and VI of the bill involve matters for which the Department of
Justice does not have primary responsmlllty and, dceordmg}y, we have no com-
ments with respect to these titles. :

Subject to the comments and recommendatlons made above, the Department of
J ubtlce urges the enactment of this legislation.

The Bureau of the Budget has advised that there is no objection  to the

" submission of this report from the standpoint of the Admmlstratlon s program.

Smcerely
; WARREN CHRISTQPHER.
Deputy Attorney General.

U.S. DEPARTMENT OF THE'INTERIOR,
OFFICE OF THE SECRETARY, ;
Washington D O March 28, 1968 :
Mr. LEWISA 'SIGLER,
Consultant on Indum Affairs, Committee on Interior and Insular A ﬁaws House
of Representatives, Washington, D.C. )

DEAR Mg. SIGLER: Your letter of March 16, 1968, requested answers to a
number of quesmlons relative to S, 1843 The’ queetlons and our responsges are as
follows :

“1. In your opinion, would the mght of a defendant in a crimmal proceeding
te have the assistance of counsel tend to disrupt some tribal court - pwroceedmgs
. where neither judge nor prosecutor is an attorney ? Explain.”

Comment: We believe that there could be some dlsruptive effect although our
experience with the use of professional attorneys in tribal courts where the
Jjudge is not an attorney is so limited that we can do little more than gpeculate.
What little experience we have had also indicates that the disruptive effect would:
vary with the degree of acculturation and sophistication of the Indian judge
concerned. With even less experience as concerns prosecutors in tribal courts,
we are not aware of any instance where a professional defense counsel has had
any disruptive effect on the nonprofessional prosecutor. We do believe, however,
that in general the presence of an attorney should be helpful.. '

“2. Do some tribal courts prohibit participation 'by attorneys ? How many ?

Comment: Tribal codes typically contain @ provision that prohibits the prac:
tice of attorneys in tribal courts unless rules of court adopted locally permit the
practice. We do not have definitive information regarding local rules of court,
but our’impression is that practice of attorneys is usuvally not permitted. We:
have been able to identify, however, five tribal codes that permit practice of at-.
torneys. These are Fort Totten, Pine Ridge, Rosebud, Standing Rock, and:
Turtle Mountain. The pueblos in New Mexico have a traditional court system
which is not coded. It is our understanding that attorneys are not permitted.
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Comments We estimate that 62 tribes have a court system. This information
updates the information appearing on page 242, et seq., of Part I, Hearings
before the Subcommittee on Constitutional Rights of Senate Oommlttee on the
Judiciary, August 29-September 1, 1961.

“4, On the basis of an estimate, lmw manyr trlbal courts have judges who are
licensed attorneys?’

Jomment : We have identified ﬁve tmbal courts havmg judges who are h-i
censed attorneys. They are Fort Toltten, Rosebud, Standmg Rock, Turtle Moun-
tain, and Fort Berthold. .

445, If the maximum penalty in a trlbal court is fixed at $500 and 6 months im-
pmbonmennt some Indian offenders:who are tried in the tribal eourts will be
treated more leniently than the same type of offender is treated in the state
courts. Is this type of diserimination wise? Why sheuld there be a statutory
limit on penalties? If the tribe can: deﬁne the offense why shouldn’t it also pre-.
scmbe the penailty ?”’

" Comment : Undoubtedly, Indian offenders are treated more lemently in sqme
tribal courts than the same type of offenders in some state courts. But this differ-
ence in treatment also exists in the courts of the various political subdivisions
throughout the country. There is at: present no statutory limit on penalties in
tribal courts. Tribes have the power to both define the offense and prescribe. the
penalty, subject only to reseission or disapproval by the Secretary of the Interior,
in most cases, where the offense or penalty is deemed inappropriate. Penalties
between the tribes may differ widely. A statutory limit on penalties is appros
priate because the criminal acts treated in the tribal count system are minor,
and ‘the pmsmﬂity of disproportionate punishments should be prohibited.

“6. Is the jury trial requirement compatible with present tribal custom and
procedure? What percentage of the tribal courts provide for jury trial? How
would you evaluate the results of the procedure"”

-Comment : The jury itrial requirement in tribal courts is compatible with the
tribal court system. With the possible exception of the traditional court system
of the pueblos in New Mexico, whose laws are based on custom and tradition,
all tribal codes have provisions for jury trials. The latest information available
to us is for the years 1960 and 1961. That information indicates that, in that, 2-
year peuod of the more than 80,000 cases, civil and criminal, in only 58 cases .
were jury trials requested. We do now know why the use of juries has been
s0 minimal.

“7. How many states have assumed civil or c«rlmlrnaﬂl jurisdidtion under Public
Law 2807 Please furnish, copies of the state statutes.”

Comment: Five States have assumed jurisdiction in whole or in part. They
are: Florida, Idaho, Montana, Nevada, ‘and Washington. Copies of the state stat-
utes are enclo\ed

“8, Has any State assumed Jurlsdlctlon when the - Indlans involved opposed
theaction? Specify.”

Comment: Idaho and Nevada assumed jurisdiction without consultation or
consent. In 1957 the Washington legislature enacted a law that permitted the gov-
ernor, upon request of a tribe, to extend jurisdiction by proclamation over the
reservation. Thirteen of the small tribes in western Washington requested
extension of jurisdiction. One of these tribes subsequently changed its mind and
the governor revoked his proclamation. In 1963 the legislature enacted a statute,
without consultation with or consent of the tribes, that assumed Jumswdlctlon on a
piecemeal basis over a limited category of subject matter. Florida assumed juris-
diction at the request of the Seminole Tribe. Montana assumed jurisdiction on
the Flathead Reservation at the request of the Flathead Tribes.

49, Do any tribes now subject to state jurisdiction want to terminate the
jurisdiction?”’

Comment : We know that the Quinault Tribe, one of the 13 in Washington that
had originally requested the state to assume jurisdiction, has requested termina-
tion of the state’s jurisdiction. We have had no formal expression of a desire by
any other tribe to terminate state jurisdiction. Infermal discussions from time to
time with tribal leaders and individual Indians indicate some dissatisfaction
with state jurisdiction.

“10. Are any States currently planning toassume jurisdiction? Specify.”

Comment: We are not aware of ‘any current plans on the part of any State to
assume jurisdietion.

“11, Has any State that has assumed criminal jurisdiction failed to prov1de
enforcement services comparable to those formerly furnished by the Bureau of

93-452—68——3
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Indian Affairs and-the tribe? Specify and explain. What has the Bureau of
Ind;‘gn Affairs done'to assure adequate services, before the State acted? after-
WﬂJ“’?”‘ H S ciy o {

Comment: Shortly after Public Law 280 became effective in 1953, a number
of allegations were made by Indian leaders that law enforcement services by’ the
States and local subdivisions were inadequate to:the reservations’ needs. We
know that transfer of jurisdiction by Public Law 280 created additional financial
burdens that local subdivisions were hard pressed to assume. For example, the
affected counties in Nebraska could not; without state financial aid, provide
services to the Indians. This was also true in Wisconsin. Indians in California
and ‘Minnesota complained then and have continued to complain of inadequate
services. Before Public Law 280, the Bureau of Indian Affairs carried on con-
sultations with the Indians and the five States that would be affected by the law
to make certain that the proposal was clearly understood. In many cases, Cali-
fornia, for example, Public Law 280 meant: simply: the legalizing of a de facto
situation, since the Bureau was providing very little, if any, in law enforcement
gervices. The Bureau had only one law enforcement agent in California. Before
state assumption of jurisdiction, the Bureau provided services to the limit of
funds available. Since state assumption of jurisdiction, the Bureau has provided
no direct assistance as authority therefor was lacking. The Bureau has continued
to counsel with both tribes and local authorities to communicate and interpret
the needs of the Indians, and assist with an understanding of such needs.

“12. Has the assumption of partial state jurisdiction created any problem of
which you are aware? Explain.” . e : .

Comment : Assumption of partial or “piecemeal” jurisdiction has resulted in
various types: of problems. For example, Idaho:assumed jurisdietion over se-
lected areas of subject matter and specified that such jurisdiction was concurrent
with: that of the tribes. As a result local authorities look to the tribes to con-
tinue assuming jurisdiction, and the tribal authorities look to the State to assume
jurisdiction, and, frequently, no action is taken. In other instances, as in the
case of Washington, local authorities may disregard their jurisdiction or refuse
to assume it on the ground that the state assumption was invalid in the first
jnstance even though the state supreme court may have already ruled on the
precise question. '

" We wish to point out that since the enactment ‘'of Public Law 280 in the
88d Congress, there has been almost total support for those proposals which
would amend Public Law 280 to provide for tribal comsent. During the period
covered by the 84th through the 89th Congresses, approximately 23 bills were
introduced to amend Public Law 280 to provide for consent of the tribes. All
have had the united support of the Indian tribes. Again, the Indian tribes and
Indian interest groups, such as the National Congress of American Indians,
actively support the proposed amendments. Lastly, the President, in his recent
message to the Congress on the American Indian, strongly urged the enactment
of ”Legislation that would provide for tribal comsent before such extension
‘(Public Law 280) of jurisdiction takes place.” 8. 1843 carries out this recom-
mendation. The requirement of consent should solve most problems of state as-
sumption of jurisdietion. ; ;
‘ Sincerely yours, {

(S) HARrRY R. ANDERSON,
Assistant Secretary of the Interior.

The CuarmMaN. We have a full calendar today. It will be the pur-
pose of the chairman to listen first to the Members of Congress, and
then to the Governors who are here from the Pueblos, and then the
visiting State representatives, and then we will get to the Department,
and then we will get to the attorneys later on. .

The chairman does not think 1t will be humanly possible to clear
up this matter today. '

First I wish to recognize one of the sponsors of the legislation, our
good colleague, who himself has been a tremendous aid and help to the
Indians, Mr. E. Y. Berry, for any statement he may wish to make.

Mr. Berry. First, Mr. Chairman, let me commend you on the state-
ment that you have made, and let me assure you that I think—that
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I know everyone on this committee, and I think everyone on the
full committee, appreciates your statement. ‘

I am not going to take time now, because we have a lot of people
who have come a Iong way to be heard. .

Thank you, Mr. Chairman. . :

The CuatrMaN. Without objection, the statement of the Honorable
Glenn Cunningham, one of the sponsors of the bill, will be made a
part of the record at this place.

: (T};e prepared statement of Glenn Cunningham, referred to, fol-
ows:

STATEMENT OF THE HONORABLE GLENN CUNNINGHAM, A MEMBER OF CONGRESS
FroM THE STATE OF NEBRASKA

Mr. Chairman, on February 6, 1968, I introduced in the House of Represent-
atives a bill to clarify the rights of our individual Indian citizens in their rela-
tions with the tribes. My bill, H.R. 15122, on which you are holding hearings
today directs the Secretary of the Interior to recommend to the Congress a model
code governing the administration of justice by courts of Indian offenses on
Indian reservations, to protect the constitutional rights of certain individuals
and for other purposes. .

This bill is identical to the legislation sponsored by Senator Ervin, the Chair-
man of the Constitutional Rights Subcommittee of the Senate Judiciary Commit-
giiel. Senator Ervin’s bill, S. 1843, passed the Senate without objection on December

I was pleased when President Johnson included a recommendation of legislation
guaranteeing constitutional rights for American Indians in his message of
March 6th. I quote from the President’s message : ' ' )

“A new Indian Rights bill is pending in the Congress. It would protect the indi-
vidual rights of Indians in such matters as freedom of speech and religion,
unreasonable search and seizure, a speedy and fair trial, and the right to habeas
corpus. The Senate passed an Indian Bill of Rights last year. I urge the Congress
to complete action on that Bill of Rights in the current session.”

Mr. Chairman, because of my long interest in the plight of our American In-
dians, members of the Omaha Indian tribe with a reservation in Macy, Nebraska,
frequently visit my district office in Omaha. I held a meeting with members of
that tribe in January of this year.

In my subsequent review of their problems and in discussions with members of
the Senate Subcommittee on Constitutional Rights, I was shocked to learn that
these first Americans do ‘not have the protection of even the most basic of our
constitutional rights. In their relationships with the tribal government, reserva-
tion Indians are not guaranteed freedom of speech, freedom of religion or any
of the other basic freedoms guaranteed by our Bill of Rights. I believe my bill,
H.R. 15122, before this Committee today will go a long way toward solving some
of the problems facing the Indian.

TITLE I

Title I of the bill would grant to the American Indians enumerated constitu-
tional rights and protection from arbitrary action in their relationship with
tribal governments, State governments, and the Federal Government. Investiga-
tions have shown that tribal members’ basic constitutional rights have been
denied at every level.

The Federal courts generally have refused to impose constitutional standards
on Indian tribal governments, on the theory that such standards apply only to
State ‘or Federal governmental action, and that Indian tribes are not States
within the meaning of the 14th amendment.

Under this rationale, for example, tribes have been permitted to impose a tax
without complying with the due process requirements, tribal membership rights
can be revoked at the will of tribal governing officials, and Indians have been
deprived of the right to be represented by counsel.

Under the provisions of Title I, tribal governments are prohibited fron}:

(1) Making or enforcing any law prohibiting the free exerc.ise of religion, or
abridging the freedom of speech, press, or assembly, or the right of the people
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*peg:lceably to- assemble ‘and to petition governmental units for a redress of
grievances; T G T R ;

(2) Violating or abusing individual Indians in their person, home, or pos-
session, and securing protection to individual Indians against abuses in the
search and seizure of their persons, homes, and possessions; =~

(3) Subjecting any person for the same offense to be twice put in jeopardy ;

(4) Compelling any person in any criminal case to be a witness against himself ;

(5) Taking any private property for a public use without just compensation ;

(6) Denying to any person in a criminal proceeding the right to a speedy and
public trial, to be informed ‘of the nature and cause of the accusation, to be con-
fronted with witnesses against him, to have compulsory process for obtaining wit-
nesses in his favor, and to have the assistance of counsel for his defense at his
own expense;

(7) Requiring excessive bail or fines and inflicting cruel and unusual punish-
ment. [The penalty of a $500 fine or imprisonment for a term of 6 months or both
would remain the maximum limitation as to punishment for any one offense] ;
' (8) Denying to any individual Indian within its jurisdiction equal protection
of the laws or deprive any person of liberty or property without due process of
law; ;

(9) Passing any bill of attainder or ex post factolaw ; or
. (10) Denying to any person accused of an offense punishable by imprisonment
the right, upon request, to a trial by jury of not less than six persons.

TITLE II

Title II is designed to implement the provisions of Title I. It directs the Sec-
retary of the Interior to recommend to Congress a model code governing the ad-
ministration of justice by courts of Indian offenses on Indian reservations. The
present code, :drawn up over 30 years ago and found in title 25 of the Code of
Federal Regulations is outmoded and fails to provide for adequate administra-
tion of justice. For instance : :

(1) Indians serving on tribal juries receive only 50 cents a day for jury service.

(2) The total number of challenges in selecting a jury is only three, including
peremptory and challenges for cause. :

(3) Trial by jury may be had only if a trial judge finds that there is substan-
tial question of fact involved, and, even then the jury is composed of six persons
who may render a verdict by a majority vote. Furthermore, there is no provision
for a grand jury to determine if probable cause exists.

(4) Subpenaed witnesses are paid their actual traveling and living expenses
by the party calling them only at the discretion of the court,

(5) Questions before the court regarding the meaning of laws, treaties, or
regulations frequently are referred to the superintendent for his opinion even
though he is not a lawyer and has no legal training. e

TITLE IIL

This title repeals section 7 of Public Law 280, 83d Congress (67 Stat. 588) and
authorizes States to assert civil and criminal jurisdiction in Indian country only
after acquiring the consent of the tribes in the States by referendum of all reser-
vated Indians. 5 !

In 1953, Public Law 280, 83d Congress (67 Stat. 588) conferred to States civil
and criminal jurisdiction over Indian country. Tribes have been critical of Public
Law 280 because it authorizes the unilateral application of State law to all tribes
without their consent and regardless of their needs or special circumstances.
Moreaver, it appears that tribal laws are unnecessarily preempted and, as a con-
sequence, there was no law and erder in some tribal communities. g

The repeal of section 7 of the act of August 15, 1953 (67 Stat. 588), howeyer,
does not affect States which have already assumed jurisdiction under, Public
Law 280. ; . .

TITLE IV

In 1885, Congress enactéd the “Major Crimes Act,” which presently provides
Federal courts with jurisdiction over the crimes of murder, manslaughter, rape,
incest, assault with intent to kill, assault with a dangerous weapon, assault with
intent to commit rape, carnal knowledge, arson, burglary, robbery, embezzlement,
and larceny committed by an Indian against another Indian or other person. The
Federal courts have jurisdiction over these crimes where the' States have not
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assumed criminal jurisdiction over Indian offenses. This title adds “assault
resulting in serious bodily injury” to the “Major Crimes Act.” Without this
amendment an Indian can commit a serious crime and receive only a maximum
gentence of 6 months. Since Indian courts cannot impose more than a 6-month
sentence, the crime of aggravated assault should be prosecuted in.a Federal court,
where the punishment will be more in proportion to the seriousness of the offense.

TITLE V

This title provides that applications related to the employment of legal counsel
made by Indian tribes and other Indian groups to the Secretary of the Interior or
Commissioner of Indian Affairs are deemed approved if neither approved nor
denied within 90 days from the date of filing.

Frequently, these delays in approvmg contracts extend for periods far exceed-
ing a year and, consequently, impose so severe a hardship upon tribes in need of
counsel that t,hey constitute a denial of due process of law.

TITLE VI

This title authorizes and directs the Secretary of the Interior to revise and
prepare the documents entitled, “Indian Affairs, Laws and Treaties” (8. Doe.
319, 58th Cong.), “Federal Indian Law,” and the opinions of the Solicitor of the
Department of the Interior. This title W111 assist many groups in helping Indians
achieve their rights as American citizens.

For most Americans claiming deprivation of some right afforded them under
the laws and treaties of the United States or State laws, it is a simple matter to
have an attorney look up the law and court interpretations thereof, and to bring
suit based on the result of such legal research. For the American Indian such a
solution is difficult because of the inadequacy and sometimes even the total
absence of legal documents. For instance, the latest edition of the document,
“Indian Affairs, Laws and Treaties” was published in 1930 and the official
opinions of the Solicitor of the Department of the Interior relating to Indian
affairs are not always published and have never been compiled in one document.

Mr. Chairman, I believe this legislation is sound, it is the result of a six-year
study by the Senate Subcommittee on Constitutional Rights, and I believe it to
be a common sense way of giving the American Indian the basic r'ights which all
other Americang enjoy.

The Caatrman. Unless there is an objection, the statement of the
Honorable Robert V. Denney, Congressman from the State of Ne-
braska, and a coauthor of the bill with Mr. Cunningham, will be made
a part of the record at this point. :

Hearing no objection, it 1s so ordered.

(The prepared statement of Congressma,n Denney, referred to,
follows:)

PREPABED STATEMENT OoF CONGRESSMAN ROBERT V. DENNEY, FIRST
CONGRESSIONAL DISTRICT OF NEBRASKA

First of all, T would like to thank the distinguished Chairman from Florida,
Mr. Haley, for giving me the opportunity to present testimony before this Com-
mittee in support of H.R. 15122 and related legislation. As you know, that bill
was introduced by Congressman Cunningham and myself on February 6, 1968.

The main purpose of this bill is to give full constitutional rights to the Ameri-
can Indian. It is ironic indeed that the first settler of this country, the Indian,
has, in many instances, been denied rights that are guaranteed to those who
settled this country many years later.

TITLES I AND II

The purpose of Title I is to protect individual Indians from arbitrary and
unjust actions of tribal governments. This is accomplished by placing restraints
on Indian tribe powers of self-government. These limitations are the same as
those imposed on the Government of the United States by the U.S. Constitution
and on the States by judicial interpretation.
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Title I is designed to remedy a situation first brought to light in the 1961
hearings of the Subcommittee on Constitutional Rights and found to be a con-
tinuing problem.

The quasi-sovereign character of Indian tribes, Indian self-government and
particularly the administration of justice, are factors which may deny both
procedural and substantive rights to the residents of Indian communities. This
denial results from the fact that particular restraints on the United States do not
apply to the operation of tribal governments. While blame has been placed on
Indian governments for these denials, the Federal Government and the States
must share the responsibility for the Indian’s lack of constitutional rights.

It is hoped that Title II, requiring the Secretary of the Interior to recommend
a model code for all Indlan tribes, will implement the effect of Title I.

Accordingly, the provisions of Title I are scheduled to take effect upon the
explratlon of 1 year from the date of enactment, thus affording Indian tribes
a period in which to prepare themselves for a new concept of law and order.

Title IT will establish a model code which will safeguard the constitutional
rights of the American Indian. The Secretary of the Interior would be directed
to draft a model code of Indian offenses which would apply umformly to all
Indian courts in Indian country, thus assuring that all Indians receive equal
justice under Indian law. It is also envisioned that the model code would in-
corporate those rights enumerated in Title I, which places certain limitations
on Indian tribal governments in the exercise of self-government, particularly in
the administration of justice.
: TITLE IIT

The purpose of Title I1T is to repeal section 7, Public Law 280, 83rd Congress,
and to authorize the United States to accept a retrocession by any State of
all or any measure of the criminal or civil jurigdiction, or both, acquired pur-
suant to that law. United States consent is also given to any State to assert
¢ivil and criminal jurisdiction in Indian country where no State jurisdiction
now exists and where the consent of the Indian tribes is obtained by popular
referendum of all the enrolled adult Indians within the affected area.

TITLE IV, V AND VI

Title IV would add to the “Major Crimes Act” the offense of “assault resulting
in serious bodily injury.” Under existing law, aggravated assaults in Indian
country cannot be prosecuted in Federal courts.

TITLE \4

The purpose of Title Visto expedlte the approval of eontraets between Indian
tribes or other groups of Indians and their legal counsel when such approval
by the Secretary of the Interior or the Commissioner of Indian Affairs is required
by law. Study has shown:' that administrative delay in approving these con-
tracts is a continuing problem. Delays of more than a year in some cases have
effectively prohlblted due proess by denial of counsel '

TI’I‘LE VI

- The purpose of Title VI ig to update and expand the volumey entitled “Indian
Affairs, Laws, and Treaties” (8. Doc. No. 319, 58th Cong.), the treatise en-
titled “Federal Indian Law” and to prepare an accurate compilation of the
Opinions of the Solicitor of the Departmen’t of the Interior. Since these opinions
affect the legal status of Indians, it is imperative that they be easily accessible
to provide aid to individual Indians and tribes to achieve their rights as American
citizens.

CONCLUSION

The Omaha-Winnebago Reservation which has approximately 2,100 Indians

is in Thurston County which is part of my Con;gressmmal District. Current esti-
mates are that there are over 5,000 Indians in the State of Nebraska.
. I have visited the Reservaﬂ:mn and talked with tribal leaders there as well
as receiving their representatives here in Washington. They are good citizens.
I personally know of the sacrifices that they have made for the United States on
the battlefield since World War I. I believe. they ‘have more than earned their
rlghts It is time we gave them those rights. ‘Fnactment of H.R. 15122 will be a
step in that diréction.



35

The Crmamman. Unless there is an objection, a statement of the
Honorable Samuel J. Ervin, a U.S. Senator from the State of North
‘Carolina, will be made a part of the record.

(The statement, which was submitted after the hearing was com-
pleted, and which comments on the testimony of other witnesses, is
on p. 131.)

The Cramuman. Now, this takes us, then, to our first witness of the
morning, who is Mr. Domingo Montoya, chairman, All Indian Pueblo
Council of New Mexico, accompanied by Mr. Tom Olson, attorney for
All Indian Pueblo Council of New Mexico, and by Mr. Benny
Atencio, chairman of the Legislative Committee, All Indian Pueblo
‘Council of New Mexico.

We are very glad to have you gentlemen before the committee.

Let me ask you this.

Wil this testimony be given in English or will it be necessary to
have an interpreter?

Mr. Orson. It will be given in English, Mr. Chairman.

The Chairman. Very well.

STATEMENT OF DOMINGO MONTOYA, CHAIRMAN OF THE ALL
INDIAN PUEBLO COUNCIL OF NEW MEXICO, ACCOMPANIED BY
TOM OLSON, ATTORNEY FOR ALL INDIAN PUEBLO COUNCIL OF
NEW MEXICO, AND BENNY ATENCIO, CHAIRMAN OF THE LEGIS-
LATIVE COMMITTEE, ALL INDIAN PUEBLO COUNCIL OF NEW
MEXICO

Mr. MonTova. I am Domingo Montoya. Due to some problem I am
‘having with my throat, I am going to ask my secretary, one of my
.officers, to read the Pueblo statement. It will be presented by Mr.
Ramos Sanchez. : -

The Caamrman. All right. You may proceed.

Mr. MoxTova. I would like to at this time announce that we have
‘here—— o : :

- The Cramman. Do you have a written statement ?

Mr. MonToya. Yes.. ;

The CrarmaN. You may proceed.

Mr. MonTova. I would like to announce to the hearing here that the
Pueblos are really concerned on this legislation, S. 1843. We have gone
to great sacrifice to get here to this hearing to show the concern of our
people. We have 13 tribes here in New Mexico. I would like all of
you to stand up, please—the members of the New Mexico delegation.

The CaATRMAN. Very happy to have you here this morning, to show
_your interest in the legislation. -

Mr. MoxToya. I want to thank you, and we will proceed with the
-statement. ‘ : ;

The CuarrMAaN. You may proceed.

(The prepared statement of Mr. Domingo Montoya was read by
‘his secretary, Mr. Ramos Sanchez, as follows:)

Mr. Mo~tova. Thank you, Mr. Chairman for extending to us the
privilege of appearing before you today with reference to S. 1843 and
.companion measures, including' H.R. 15122. As you can well under-
stand by the attendance of the Pueblo leaders present in this room,
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we consider these bills to be one of the two most important measuares
confronting Indian people for the past several years.
~The purpose of titles I and IT of S. 1843 and H.R. 15122, entitled
“To establish rights for individuals in their relations with Indian
tribes, and for other purposes,” is that of protecting the individual
"members of tribal groups from discriminatory or unjust treatment
at the hands of their rival governing bodies and tribal courts by extend-
ing to Indian reservations the guarantees set forth in certain of the
first 10 amendments to the U.S. Constitution. It may be argued the
intent of the proposed Federal legislation is to strengthen tribal gov-
ernment, not to destroy it. ’

For many modern-day Indian communities, the form of govern-
ment and the procedures followed in the administration of justice are
recent innovations, introduced in the past 50 years. Traditional forms

‘of government, where they in fact existed, have long since disappeared
from the scene to be replaced by new forms patterned after Anglo-
American systems. Perhaps for these tribes the provisions of 5. 1843
might well be considered an improvement, and for some the proposed
legislation may indeed be needed.

However we, the Pueblo Indians of New Mexico, are unique in such
features as our form of government and our history. Before the arrival
of the first Europeans in 1540 we were already living peacefully in
villages situated along the Rio Grande and other river systems in New
Mexico; not only were we already living here, but our ancestors had
lived in various regions of the Southwest for many centuries before
1540.
~ Our ancestors comprised the most advanced and sophisticated tribal
groups in North America north of Mexico; and at the time of Coro-
nado’s entry it is debatable whether we or the Spaniards were, in fact,

“the more civilized. Our ancestors were overcome by the force of
Spanish arms, and they became subjects of the Spanish Crown because

_ that was the price of survival—they lost some of their independence
and ceased to be the free people they were before the conquest; but
they did not lose their language, their religion, their form of social
organization or the other essential features of their way of life. This
heritage they jealously and artfully protected; and it is this heritage
that has been handed down generation after generation, century after

- century, and persists to this present day.

~ For this reason we look upon curselves as unique among present-day

American Indians. Our traditional way of life did not break down

and disappear like that of most tribal groups; it has undergone change
in the past century or more, but the change has been gradual—and

‘because it has been gradual our people have not suffered to the extent

other tribes suffered when their way of life suddenly underwent
violent change. \
Admittedly we Pueblos differ from our American neighbors in many
ways, especially in our system of government and related features of
our internal tribal life. But despotism, injustice, and mistreatment of
our 1E:eople are not, among the elements that distinguish us from our
neighbors and fellow citizens. We are, perhaps, more like a large
family in each pueblo than we are like a nation. Within the family

we have our own way of doing things; but like the members of a

family we respect one another. And above all else, we respect the
traditions that have come down to us across many generations.
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“We do not object to the principles set. forth in S. 1843, because these -
same principles are part and parcel of our own traditional concepts .
of justice and our way of life; the procedures required by the proposed -
legislation are, however, highly objectionable to us because they tend
to eliminate our traditional ways of attaining the basic objectives ot
justice and equity. Not only would the proposed innovations destroy
our own judicial system, but they threaten the whole structure of our -
Pueblo governments since all of its functions are interlinked. :

Let us examine only a few of the serious threats to our institutions,
contained in S. 1843, ' :

1. Introduction of a jury system is superfluous, from our point of -
view. The most stable and respected members of our communities,
compose our councils; our councils administer justice and they are
by their very ecomposition, in the nature of a jury. To us it is no. more .
logical to use a jury system for the settlement of internal matters
within the extended “family” that makes up a pueblo than it would be
to use a similar system within the framework of an Anglo-American
family as a means for enforcing internal rules or resolving internal
disputes. Further, a formal jury system, if required in our pueblo
courts, would constitute an expense for which we have no funds. Most.
of the pueblos have limited income for public purposes.

2. Section 102(6) requires public trials, compulsory process for
obtaining witnesses in favor of the accused and the right of the defense
to hire counsel. Again, we cannot afford the expense invelved in
operating our courts after the fashion of outside, tax-supported insti-
tutions, and we have no funds with which to retain the preseeuting
attorney we would need if the defendant were to be represented by
legal counsel. In addition, an attorney who does not have intimate
knowledge and understanding of our system, and the social values
inherent therein, could not funetion adequately, and there are no
attorneys with such knowledge.

3. Section 103, habeas corpus, opens an avenue through which Fed-
eral courts, lacking knowledge of our traditional values, customs, and
laws, could review and offset the decisions of our councils sitting as
courts and acting on the basis of our own laws and customs as tribal
courts. ; ‘

4. Title IT requires the drafting of a model code to govern. the admin-
istration of justice in all tribal courts. The objection to a model code
is implicit in foregoing paragraphs. We, the pueblos of New Mexico,
are unique; a code and court procedures applicable to other communi- -
ties, including perhaps other Indian communities, simply are not
adaptable to our traditional way of administering justice. -

We prefer to establish our own code of tribal laws, and we prefer
to continue to administer: justice following the procedures we have
always followed. Our All-Indian Pueblo Council is presently working
on a model code to be submitted to each of the 19 Indian pueblos for
consideration. Through this code we are trying to reduce to writing
our traditional form of justice, both substatively and procedurally.

We hope to incorporate the principles that our eourts have tradi-
tionally employed—that is, seeking to make the injured party, or the
one against whom the offense is committed, whole. For example, if one
of our members should injure another to the extent that the injured
gaﬂnty for a period of time could not work his fields or provide for his

amily, our system traditionally requires the aggressor to substitute
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his services in providing for the injured and his family. Since such
an offense is against the tribe as well, we sometimes exact an addi-
tional penalty for the tribe in the form of community work. Is not this
better than merely exacting a fine or imposing a jail sentence? We

If our pueblos were focal points of social disorder, crime, and vio-
lence it would mean that our traditional system of social control was
no longer effective, and we would perhaps be more receptive to the
innovations proposed in S. 1843—but such is not the case. The crime
rate per 1,000 population in our pueblos is 54—it is 51 per 1,000
in urban United States (1966). Our rate is less than one-third the rate
for all Indians under the Albuquerque area office (177 per 1,000). These
statistics, we believe, reflect, the fact that we are doing almost as well
as urban America at a very small fraction of the cost—in fact, if we
had the funds with which to provide police protection and social serv-
ices of the type provided in most American cities our crime rate would
})e ff.r below the present level and, we are convinced, far below urban:

evels. ' ‘ i KRR

‘It is our urgent request that S. 1843 be amended to exclude the
pueblos of New Mexico from the provisions of titles I and II. Or, if
the Congress is unwilling to make such exclusion, we urge that the
provisions of the subject titles I and II be applicable only to those
tribes and pueblos which consent to their application in a referendum:
cdlled for that purpose by the Secretary, of the Interior.

“Protection of the rights of individual citizens is part of the Ameri-
can system of government, and we as Pueblo Indians are in full agree-
ment with our national objectives. But there is more than one way of
attaining that goal; we have a traditional way that has proven effec-
tive since long before the white man came to these shores, and we
wish to continue its use within our own communities.

‘We believe that the American system includes the right of its people
to be different from the majority if they so desire, provided that
being different does not violate the rights of their fellow citizens.
We conform willingly to National, State, and municipal rules and
procedures outside our pueblos; we ask only that we be permitted to-
follow our own procedures within our extended pueblo families. They
are part of our private lives as Indians.

In closing, I wish merely to add that we of the Pueblos of New
Mexico heartily subscribe to the provisions of titles III, IV, V, and
VIof S. 1843 and particularly title ITT. We believe that the proposed
amendment to Public Law 280 to require Indian consent before a
State may take over criminal and/or civil jurisdiction is long overdue-
and recommend its adoption at an early date. When adopted, this will
serve to erase some of the fears the Indian people now have.

Thank you, Mr. Chairman.

The CramrmaN. As I understand, Mr. Montoya, you desire to have:
the resolutions which are attached to this statement made a part of
the record ?

Mr. MonToyA. Right.

The Caamrman. Unless there is objection, that will be done.

. 1(1’Fhe)resoluti0ns accompanying Mr. Montoya’s prepared statement:
ollow: :
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RESOLUTION

The following resolution was duly adopted by the All Indian Pueblo Council at
a regularly called meeting held on the 23d day of March, 1968.

Whereas the Congress of the United States is presently considering 8. 1843
and companion measures including H.R. 15419, seeking “to establish rights for
individuals in their relations with Indian tribes and for other purposes”; and

Whereas Title I and Title II of S. 1843 in the opinion of this Council consti-
tutes an attack upon our inherent authority to administer justice within our
pueblos and among our members in our traditional way ; and

Whereas we believe that the intent of the Legislation is such as to insure to
Indian people certain basic guarantees of freedom of religion, freedom of speech,
and freedom from governmental oppression, but that the Pueblos have a long
historical background of being among the first to be concerned with such freedoms
and virtually without exception have administered their government within
the Pueblos for many centuries without encroaching upon the individual free-
doms of its membership, so long as any such member shall recognize and respect
the similar freedoms of the remainder of the membership; and

- Whereas we believe that the procedures required by Title I and Title II of
S. 1848 prevent us from continuing to practice our traditional system of govern-
ment and further would destroy our heritage and our ability to preserve our
system : Now, therefore, be it :

Resolved, That the All Indian Pueblo Council of the nineteen Pueblos of
New Mexico hereby expresses its objection to Title I and Title II of S. 1843,
insofar as the same apply to the Pueblos of New Mexico, and further, that it
hereby respectfully petitions the Congress of the United States to sepecifically
exclude the Pueblos from the effects of Title I and Title IT of S. 1843 and related
bills; and be it further . :

Resolved, That copies of this Resolution be sent to Senator Anderson, Sen-
ator Montoya. Congressman Walker, Congressman Haley, Congressman Celler,
and to such others as to the Chairman may appear appropriate. i

DoMINGO MONTOYA,
Chairman. .

Attest :

VICTOR A. SARERACINO,
Secretary.
RESOLUTION

The following Resolution was duly -adopted by the All Indian Pueblo Council
at a regularly called meeting held on the 23d day of March, 1968.

Whereas the President of the United States by Executive Order 11399 es
tablished the National Council on Indian Opportunity under the chairmanship
of the Vice President of the United States; and

‘Whereas the All Indian Pueblo Council foresees this as a giant stride in de-
veloping at long last a realistic policy in relation to Indian matters; and

Whereas the All Indian Pueblo Council wishes to express its gratitude to the
President for taking this highly commendable and desirable measure; and

Whereas the Executive Order further provides for the appointment of six
Indian leaders to participate and serve as members of the National Council;
and .

‘Whereas the nineteen Pueblos of New Mexico have a membership approxi-
mating thirty-thousand Indian citizens have a historical background such as
greatly distinguishes them from other Indian tribes within the United States,
and have preserved since time immemorial a government unique in form and
in substance and which has been in recent years recognized as one of great
learning and significance : Now, therefore, be it

Resolved by the All Indian Pueblo Council of the mineteen Pueblos of New
Mewico, That it hereby expresses its gratitude to the President of the United
States Lyndon B. Johnson, for establishing the National Council on Indian
Opportunity, and expresses its great hope that this Council will erve to meet the
objectives as enunciated by the President in his special message to the Congress
on Indian matters; and be it further

Resolved, That the All Indian Pueblo Council respectfully petitions the Presi-
dent to appoint as an Indian member of said Council a representative from and
among the 19 Pueblos of New Mexico ; and be it further,
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‘Resolved, That copies of this Resolution be-transmitted forthwith by the chair-
man of the All Indian Pueblo Council to the President of the United States, the
Vice President of the United States, the Secretary of the Interior, and to such
others as he may believe appropriate. ) :

e DoMINGO MONTOYA,
Chairman.
Attest:
VICTOR A. SARRACINO,
' , Secretary.

The CratrMAN. I notice that you have an unsigned statement here
on behalf of the Governor: I would rather this statement be left out,
and we will put in the letter that we have. With this understanding,
the statement of the Governor of New Mexico which is unsigned will
be left out of the record. : ;

Do you have any further statements?

Mr. Ouson. No, Mr. Chairman.
~ The CaamrMmaN. This is a statement of the All Indian Pueblo Council
of New Mexico.

May the acting chairman commend the members of the council for
this fine statement. Not only is it constructive criticism, but also there
are recommendations as to how to take care of this particular group
of American Indians.

You are well aware of the fact that there is in the so-called present
civil rights bill—and I use the phrase advisedly—this section that has
to.do with titles IT, IIT, IV, V, and VI of the Indian Rights bill that
is now before the House. You are aware that it is there.

You are aware also that the attempt at the present time of those in
favor of the bill, because it carries a housing provision, to have it passed
without any amendment would permit no amendments on the floor of
the House. You are aware of that.

Mr. Ouson. We are aware of that.

The Cuarrman. Now, do you have any difficulties as far as the
people who you represent with housing in the State of New Mexico?

Mr. Orson. Mr. Chairman, if I may, I will answer that.

The CuarrmaN. All right, Mr. Olson.

Mr. Ouson. In view of the fact that the chairman is having difficulty
with his voice this morning, he asked me to discuss these matters.

Mr. Chairman, of course, the Indian people do have trouble with
housing from the standpoint of substandard housing. They are in-
terested in improving their housing. But as far as fair housing, no,
there is no problem. ,

The Cuamrman. As far as discrimination, as far as these tribes are
concerned, this does not bother them a bit, because they stay on their
own reservations to a great extent, and when they go elsewhere they
are not bothered in New Mexico or any part of the West; is that
correct ? i

Mr. Ouson. That is correct, Mr. Chairman.

The Cuarrman. Mr. Montoya, you folks consider yourselves as reg-
ular American citizens, do you not?

Mr. MoxToya. We certainly do, yes.

The CramrMan. Are you denied as a people any of the rights set
forth in the Constitution of the United States of America, and in par-
ticular with those amendments to the Constitution known as the Bill
of Rights?

Mr. MoxTtoya. I donotthink we are denied them.
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-Mr. OrsoN. Mr. Chairman, if I may answer that—certainly the
Pueblos feel they were perhaps the originators of the Bill of Rights,
as far as they were concerned, in their relationships with their mem-
bers. They do take the position that the guarantees of the first 10
amendments are not enforceable in the State or Federal courts as
between the relationships of the Pueblo and its individual members—.
that these may not be, at the present time, be enforced in Federal
courts. ‘ ‘ ;

The CraRMAN. As soon as they get off the reservation, then they
become subject to the provisions of this part of our National Con-
stitution. oo

Mr. Ouson. That is correct, Mr. Chairman.

The CaarmaN. In other words, it might be considered, but yet it is
not definitely so, a nation within a nation. They have never taken this
extreme position, is that correct ?

Mr. Orson. Mr. Chairman, if T may, I would like to answer it like
this. They do feel that they do retain some of the elements of sov-
ereignty. They are amenable or subject to the laws of the Congress of
the United States, certainly. But they cherish and prize this heritage
of theirs. It is their position that with—should the rights of 1843, and
particularly as enumerated in the statement of the chairman, that it
would tend to destroy their government. Their judicial system, as it is
presently practiced, 1s so interwoven with their whole way of life—
their executive policy, their customs and traditions within the Pueblo,
that to sever one and say “No, this must be subject to the qualifications
of the Bill of Rights as enunciated by the Supreme Court in recent
decisions,” would completely destroy their ability to govern them-
selves in accordance with this long practice of history and tradition.

The CratrMaN. May the chairman just take a minute now to refer
to this statement on page 5, where the statement is to the effect that this
particular group in these Pueblo units, they consider their operations
as a family, and their punishment goes accordingly, whatever it may
‘be. This is not the only place under the American flag where this sort
of a method of disciplining members of a group is followed. Take the
Islands of Samoa, the Polynesian people—crimes even as atrocious as
murder are taken care of very easily by the system of governing that
they practice.

In order to show remorse for the act committed and the desire to
make amends, the consequent punishment, whatever it may be, is as-
sessed by the people of the governing body of the people involved.

It is your understanding that if the present proposal, S. 1843,
or H.R. 15122, were adopted like they are at the present time, that this
would completely take away from the Pueblo tribes this method of
governing their own people.

Mr. Ovuson. Mr. Chairman, it is our opinion, or the opinion of the
Pueblo leadership, as evidence in the back of this room, that this would
certainly serve to destroy the operations as they presently exist—for
these reasons principally.

First, we do have a situation where they would not have the funds
to provide for attorneys—OK-—even if we have an attorney repre-
senting the accused, they would feel that they have an obligation to
have an attorney to represent them, or an attorney to advise——

The CrARMAN. As you know, Mr. Olson, there are those in Wash-
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ington in the Federal Government that think they ought to furnish
not only the prosecuter, but also the defender in such matters as this
all over the Nation. '

Mr. Orson. Yes, I am aware of that. !

The Crramrman. They do have that great urge on the part of some
of our people, to go thus far, and take away and destroy all individual
rei[ionsibility.
~ Mr. OrsoN. But bearing in mind, Mr. Chairman, that some of our
‘tribes are located very remotely, it is going to be most expensive. It
s certainly prohibitive as far as the Pueblo is concerned to retain
.counsel to provide these services. Secondly, we have a jury system. As
-we well know, the Pueblos have been a stable people. They have lived
in the same area geographically for centuries and centuries. In some of
the Pueblos, particularly the smaller ones, I find it hard to believe that
a jury of tried and true citizenry of the Pueblo could be found that
would meet the qualifications that are presently imposed by the
,Silflpreme Court of the United States to serve as a juror in a criminal
affair.

Thirdly, we would have the situation of the habeas corpus into the
Federal district courts, to test the jurisdictional features. Now, we
again point out that the Supreme Court again has imposed certain tests
o% constitutionality—of jurisdiction, rather, to meet the constitutional
test that we doubt seriously the Pueblos could meet. This would: re-
quire a highly trained and expensive police force, it would require the
matter of—well, I am certain the chairman is aware of all of these
problem areas. We doubt that the system as it is presently practiced
could meet these very restrictive and severe tests that are presently
imposed under the Bill of Rights.

This is not to say that the Pueblos are opposed to the Bill of Rights
themselves.

As T pointed out earlier, the Pueblos believe that they perhaps origi-
nated the Bill of Rights within this country. They allow complete free-
dom of speech, complete freedom of religion, complete freedom in
whatever they want, so long as they live within it—with respect that is
attendant to family life one toward the other within the Pueblo.

The CaarrMAN. One thing about the United States of America—
we all claim that right, to be the originators, ot have our progenitors
claim the right to be the originators of the complete freedoms we have.
As a descendant of an old Saxon, I claim that right, too. :

. The gentleman from Washington, Mr. Meeds.

Mr. Mzzps. Thank you, Mr. Chairman.

* TFirst, let me apologize for not being here to hear your testimony.
I did have an opportunity to read through it. I would like to compli-
ment you on the testimony, and also on the facility and ability to retain
your precious heritage. There is a lot to be said for this ability in this
da.{ and age.

do have some questions, however. May I preface this remark,
Mr. Chairman, with the statement that I have five Indian tribes on
reservations in my own congressional district, all of whom are in favor
“of this legislation as it is, and T think I have some obligation to them,
and also to many of the other Indian people in the Nation.

My first question is—let us assume that this legislation does not pass.
Tsn’t it possible that the State of Arizona could, under Public Law
280—or New Mexico, pardon me—pass legislation which would be
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more restrictive of your tribal rights and traditions and heritages
than the legislation presently before us? Gt g

Mr. Orson. That is correct. We, of course, recognize as Public Law
280 presently stands, the State could adopt a constitutional revision.
It would require in our case a constitutional revision by the State of
New Mexico. But they could do this, and assume such jurisdiction. It
is for this reason that, of course, in thé statement I think you will note
that we do endorse title IIL of :S. 1843. , ‘

- 'Mr. Mzeps. I notice you are in favor of that. ; :

Assuming that it was an all-or-nothing matter, however, and that
the situation—— - '

The CrAIRMAN. Now, just a minute. I do not want the gentleman to
get this group of witnesses into the position that they have to testify
-as to all or nothing. I made a statement before the gentleman came
that we were going to follow the orderly legislative process. And any-
thing that has to.do with blindfolding and shutting up the mouth of
one of the coordinate bodies of Congress is not looked upon with favor
by the chairman. ch

Mr. Meeps. Mr. Chairman, I think I should be free to pursue by line
of questioning. I have legitimate interests in this matter.

The CuarrMAN. You can go ahead. But this meeting is to assume
that we have jurisdiction of a bill that came to us legally, according
to our procedures. : '

Mr. MEeps. That is very true, Mr. Chairman. But the situation that
I am describing may well arise. And I think we are entitled to an
answer on that question.

The CuarrMAN. All right. I think the witnesses know how to answer
the question now. Go a%lead.

Mr. Meeps. Assuming that the situation should arise that the situa-
tion should be that it is all or nothing, would it be the testimony of
this group that they would rather have nothing—that is to say, a
repeal of Public Law 280, and the other things that go with—that you
do fear in this legislation ¢ (

Mr. Ouson. If I may answer the question like this—and I would
prefer that this question be directed to some of the Indian people
that will later testify.

Certainly we would hate to have to make a choice, because the
Pueblos of New Mexico do not like Public Law 280, but they do not
like the Civil Rights of 1843 as it is presently written. I would guess,
after long and serious deliberation, that the All Indian Pueblo Council,
the Pueblos of which it is composed, would take this position in rela-
tion to that. If they had to make a choice, they feel that S. 1848 is going
to destroy them, they would say “No”—if it is all or nothing at all,
we will take nothing at all. We would rather live with Public Law
280 as it presently stands and accept the provisions of S. 1843.

Mr. Meeps. Now——

The CrarMaN. Would my colleague yield at this point. You have
had the Sword of Damocles hanging over your head since 1954, is that
correct ? It has not bothered youto date. ‘ o

Mr. Orson. That is correct. , , ‘

Mr. Mzeps. How many peo]ple do you represent—how many Indians?

Mr. OrsoN. Approximately 80,000. Perhaps a few in addition to
30,000. ‘
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- Mr. Mzzps. Do you know of any other organized groups of Indians
who oppose this Indian bill of rights? =~~~ . o«

Mtr. Onson. No, I'do not specifically, though I am advised that the
- National Congress of American Indians recently adopted a substitute
- resolution which, by implication, would support the position of the
 Pueblos here. FNCIROE ‘ i W :
“ Mr. Merps. Is it your testimony that the Congress of American
Indians is not supporting this legislation asitis? - ‘
Mr. Ouson. If I may, %Ir. Meeds, I would like to read the resolution.
" T would be reluctant to interpret the resolution for the National Con-
gress of American Indians. :
7 Resolution No. 2, dated March 4-5, 1968. It was adopted at a meet-
" ing here in Washington, D.C. It is signed by the President, and by the
chairman of the Resolutions Committee. : .
Tt reads as follows: :
' American Indian Civil Rights Bill, 8. 1843. Whereas the National Congress of
American Indians, in executive council, représenting American Indian tribes,
assembled at a duly called and convened session at the Willard Hotel on March
4-5, 1968, in Washington, D.C., goes on record as supporting 8. 1843, with the
understanding that the wording of the definitions of Subsection 3, of Section 101,
?)111%1 as written and stated in Section 102, apply only to the Court of Indian

enses. ' i

Now, therefore, be it resolved, on this fifth day of March, 1968, that the Execu-
tive Council of the National Congress of American Indians goes on record as
being in support of S. 1843 with the above understanding. ‘

Mr. Mzeps. What was your understanding that that does?

Mr. Ouson. Subsection 3, section 101, which is the definition of In-
- dian court. And they would make that apply, the definition, to mean
any Indian tribal court or court of Indian offense—they would change
that to apply only to the court of Indian offense. And the reason I
cannot be more specific, Mr. Meeds—I am not certain whether they
are referring to what are commonly known as the commissioner’s
court, under title XXV CFR, which are known as the court of Indian
offense, or what they are referring to. I am unable to answer the
question any more specifically. .

Mr, Meeps. Mr. Chairman, will we have the opportunity to hear
the testimony of the Congress of American Indians?

The Cuamrman. They have filed a statement for the record. We
have not put it in the record yet. The gentleman can see it.

Mr. Mreps. May I ask unanimous consent it be inserted at this point ?

The CramMaN. It was stated it will be put in the record at the
proper place. ;
~ Mr. Ousox. If the chairman please, we would have no objection to
‘introducing this resolution. We have only a Xeroxed copy of it.

The Chairman. The resolution is in order, if it is not already in the
record as a part of your statement. But it is not in order to place
the statement of some other group in the record until the proper
time. ;

- Mr. Mzrps. I notice in your statement—1I think very candidly on a
number of occasions you use the word “unique,” that this is a unique
situation, and I am sure it is.

Would it be your feeling that the general good of the other American
Indians would be served by the adoption of this legislation ?

Mr. Orson. It would be our position that we are not certain whether
it would fit the needs. We would be most reluctant to speak for the
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rest of the American Indians. But as far as the Pueblos we do believe
they are unique. What we would like to see, as far as we are concerned,
that the Pueblos be excluded by an amendment to section 101, sec-
tion 1, and section 8, to specifically provide that the definitions as em-
ployed ‘in title I would not include the 19 Indian Pueblos of New
~Mexico. : £ E :

The CrArRMAN. So the record is complete—if this overall major

-bill we are talking about, civil rights bill, is supposed to be an anti-
“discrimination bill against the rights of minorities, it is your position
that you feel even though this group is a minority group, they have
aright to have their rights protected also ; is that correct, Mr. Montoya ?

© Mr. Mo~nToya. That is correct. : : «

The CramrMAN. Thank you very much. S :

Mr. Mreps. And if there were minority groups within your orga-
nization, would you feel that they also have a right to have their rights
protected ? ' ‘ : ,

Mr. Owuson. Certainly. We take the position‘that at no time have
their rights ever been encroached upon. ‘ ‘ ;

Mr. Meeps. If there were people living within your Pueblos who
wanted to practice a different religion than you have, you feel they
should have a right to do that? ~

Mr. Orson. Certainly. They not have the right, but they are presently
practicing various religions. , : '

Mr. Meeps. And have a right to have that right protected.

Mr. Ouson. Correct. g :

Mr. MEeps. Are you acquainted with the case of Z'oledo v. Pueblo
Jemez? ‘ : :

Mr. OrsoN. Yes. i

Mr. Meeps. I have not been able to read the case. If you have,
perhaps you could enlighten me on it. It is my understanding in that
case the tribal government would not let certain members of the

Pueblo bury their dead and practice their religion, and go to church
as they desired in the specific location they asked. And they alleged
had certain property rights taken from them, and that the Federal
court, the Federal judge in New Mexico, Judge Hatch, held he had
no authority to protect them, these members alleging this. Is that
correct ? :

-~ Mr. Ovrson. That is correct—that he held he had no jurisdiction.

Mr. Meeps. Then what happened after that?

Mr. Orson. We do have the Governor of Jemez Pueblo here today,
and I think he might be prepared to answer this question. And I think
it would come far better from him than it would from me; though
I will, if the Congressman wishes. \

The CrarmaN. The Chair does not wish to go into this matter at

~ this time, inasmuch as neither one of you has read the basic case. If
you cannot get to that, there is no need to hash over the lawsuit.

Mr. Ovusow. I would like to have this in the record.

Mr. Meeps. Pardon me, Mr. Chairman. This is my time.

Perhaps we can answer it this way—if the chairman does not want
to go into 1it. - G

Would you agree that if the facts are as I have stated them, these
people have been deprived of their basic right to religious freedom ?

Mr. Ouson. I would agree to that, Mr. Meeds. But I would also wish
to make it clear that I do not agree with the facts as stated.

93-452—68——4
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Mr. Meeps. Would you then tell me in what respect you differ?

Mr. Orson. I would say that this lawsuit, just like any lawsuit, could
be framed on a statement of facts that were not proven. That this in
fact did not exist within the Pueblo of the Jemez at the time. And I
would further add at the present time one can visit the Pueblo of
Jemez, and he can find the dissidents that brought the lawsuit are
presently living there enjoyirflf their religious freedom as any other
citizen. There is no further difficulty. There are perhaps at least three

- or four different Christian faiths practiced within the Pueblo Jemez.
And they have church facilities. And there is no problem.

Mr. Meeps. But if a Federal court, or a court somewhere does not
protect this right, and if a Federal court says that it has no authority
or jurisdiction to look into this right, wouldn’t you agree with me
that the right of religious freedom is substantially in jeopardy?

Mr. Orson. IfI could, I would like to answer the question that way.

Again, accepting the statement of facts as made by the Congress-
man, I would agree. But I do not believe this exists within the Pueblos
as they presently have their government, and that by assuming some-

“thing that has not happened, and in all probability won’t happen, by
accepting this as the answer, you are denying to them to keep the type
of government they presently have.

The statement, has been made by the chairman of the All Pueblo
Council, and by many of the governors here—they would invite the
committee to make an investigation of the freedoms within these
Pueblos, to determine for themselves that there is no discrimination.
But by the adoption of the language of title I, providing for these
things, that the Pueblos will in fact be discriminated against in their
own way, and they will be destroyd. This is the position that they take.

Mr. Meeps. I am even more concerned with the fact as to what the
judge said—that he had no right to protect these so-called rights.

The Cmamman. If the gentleman has any questions to ask of the
witness, this is fine. But as far as argument back and forth with the
witness, the Chair is going to call a halt to this. : :

Mr. Meeps. Mr. Chairman, I do not mean to argue with the witness.

The CaammaN. We do not know all the facts of the case. It is all
right to ask any questions that you want to, Mr. Meeds.

Mr. Ouson. If I could answer

The Cuamrman. We have too many other witnesses from out of town
we are going to hear today. - . : o o

Mr. Mzeps. Mr. Chairman, if complete knowledge of all the facts

" isa criterion for a member to pursue a line of questioning in this com-
mittee, we are out of order most of the time. : ;

The CaammaN. You ask your questions, and quit arguing with the
witness. . : L S

Mr. Mzeps. I am not arguing with the witness, Mr. Chairman.

The Caarman, All right. Now, proceed with your questions.

Mr. Meeps. I will reserve the balance of my time, Mr. Chairman.

The CHAIRMAN. Mr. Berry. = »

- Mr. Berry. Thank you, Mr. Chairman. - :

First I want to join in stating this was an excellent statement that
was prepared here. I want to commend the Pueblo organization on
putting this very fine statement together. I also commend your coun-
sel, Mr. Olson. . ‘ v . : .
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I just have a couple of questions. e :

You say in your statement that you are preparing a criminal code,
a code of criminal ethics. Will it be necessary that this code, when pre-
pared, be approved by the Department of the Interior? v

Mr. OrsoN. It may vary from pueblo to pueblo, Mr. Berry, for this
reason: I think perhaps three of the pueblos have adopted the con-
stitutions under the Indian Reorganization Act which will require
approval of any model code. The remainder of the pueblos——

Mr. Berry. How many are there ? ,

Mr. Orson. There are19 pueblos in New Mexico.

Mr. Berry. Sixteen—— . o

Mr. Ovsox. Sixteen have not organized under the Indian Reorgani-
zation Act of 1934. Those 16, it is questionable whether they would
have to submit their code. I would be reluctant to say specifically,
because I am not certain as to what the regulation is currently of the
Department of the Interior would be on this. it

Mr. Berry. One more question. C ;

In the State of New Mexico, would a referendum be required before
Public Law 280 becomes effective :

Mr. Ousox. It would require a constitutional amendment, yes; and
this of course would require an affirmative vote.

Mr. Berry. And the State has never voted on it ?

Mr. Orson. No.

Mr. Berry. I think that is all, Mr. Chairman.

The CrARMAN. All right.

The gentleman from Washington.

Mr. Meeps. Thank you, Mr. Chairman.

I notice some hesitation, or some, certainly, inference—I get some
inference from your statement that you are concerned about the right
of habeas corpus, and you can correct me if I am wrong on this, but
does not habeas corpus presently apply to the situation with which
you are faced?

Mr. Ouson. No, Mr. Meeds, it does not. The courts have held con-
sistently that the Federal courts have no right to inquireinto an Indian
jurisdictional matter. ,

Mr. Merps. At the risk of incurring the displeasure of the chair-
man—I have read the case—I am informed that the case of Cauliflower
v. Garland, at least in the Federal district in which you are in, or the
circuit which you are in, has held that habeas corpus applies. Am I
correct or incorrect ? o ;

- Mr. Orson. This could be correct. I have to read the decision again.
It escapes me for the moment. But our district courts, where it has
been exposed to this problem, have taken the position that they cannot
explore an Indian tribal court function.

Mr. Mzeps. You are in the Ninth Circuit Court?

Mr. Orso~. No; we are in the Tenth.

Mr. Meeps. That case was a Ninth Circuit Court decision.

As an attorney, does it not bother you that a writ of habeas corpus
does not run to people in these United States, whether they be on
Indian Reservations or anywhere?

Mr. Ousox. It does not bother me with reference to the 19 pueblos,
because I am intimately familiar with the operation of the pueblos,
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and their prizing of these same freedoms that are guaranteed to us
as citizens of the United States—there just is no.problem. . .

Mr. Meeps. Aren’t we as citizens of the United States guaranteed

the right of habeas corpus? R T e
- Mr. Ouson. Yes, that is correct. : ‘ » -

Mr. Mzeps. We just assume it does not run to them, So when you
say they have all the rights that we have, are you sure that is correct?

Mr. Orson. Bearing in mind, Mr. Meeds, that the right of habeas
corpus is to test that certain basic fundamental rights of a citizen are
met in meting out justice to him, if you will. .

Mr, Meeps. By a court of law?

Mr. Ouson. Right. That it tests the jurisdiction—under our re-
‘cent, Supreme Court decisions, the petition for habeas corpus is to test
the jurisdiction of the trial court at the time it held the hearing, or
whether his fundamental rights have been so abridged as to void the
court of jurisdiction over the accused in the case. Well, as I say, my
personal observation in relation to the operation of the 19 pueblos that
they insure to each of its citizenry that these basic rights—we are
talking about the right of a man’s home is his castle, and you cannot
break down the door to illegally search and seize. That is a funda-
mental right. They do not have this problem in the pueblos.

Mr. Merps. As long as the right does not run to this jurisdiction, if
they change these laws or regulations, this question could never be
tested that way. ‘ :

Mr. Oruson. That is correct. gk

But what I am saying is that the 19 pueblos have enjoyed this type
of government since at least prior to 1540, and we do not know how
many centuries—eight, nine, 10 centuries before 1540. And the citi-
zenry has yet to make a valid complaint that these rights have been
abridged. And do we need to face a problem that does not exist?

Mr. MEeps. If we were to find an instance where a valid complaint
were made, would you agree, then, that something ought to be done,
so the writ of habeas corpus does run?

Mr. Orson. Do you have to take a whole bottle of pills to solve one
minor headache?

Mr. Meeps. Perhaps not. .

The CuamrmaN. The Chair is going to get away from this. These
arearguments. I do not want argument.

Mr. Meeps. Mr. Chairman, as long as the questioner might dis-
agree, there might be what the chairman considers to be an argument.

The Cramrman. Just state the facts as they are.

Mr. Meeps. If it were to appear to you that the overwhelming
majority of American Indians were in favor of the legislation as
proposed, would it still be your position that it should not be adopted
as proposed ?

Mr. Orson. Yes, Mr. Meeds. It is the position of the Pueblos that
should they endorse legislation such as this, they would be signing
their own death warrant.

- Mr. Meeps. In effect, then, you are speaking of the “unique” posi-
tion of the Pueblos?

Mr. Ouson. That is correct.

Mr. Meeps, I think that is all, Mr, Chairman. Thank you.

The CHAIRMAN. Any more questions?
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Mr. Sigler, do you have any questions?
Mr. Sicrer. No, Mr. Chairman.

The Cramman. Thank you very much.
The next witness is Gov. Pat Calabaza, accompanied by Mr. Benny:
Atencio, and Mr. Mateo Aragon. ’ .

Are you going to speak in English or in

Mr. "Armxcio. The Governor would like to make a statement in
Indian first. Then we will follow, :

The Cramrman. All right, Governor.

STATEMENT OF GOV. PAT CALABAZA, SANTO DOMINGO PUEBLO

N. MEX., ACCOMPANIED BY INTERPRETERS BENNY ATENCIO AND
MATEO ARAGON

(Governor Calalbaza at this point in the hearmg made a statement
in the Indian la,ngumre )

Mr. Aracon. Mr. (/halrman, speaking on behalf of my Governor’s
statement, according to our appointment by our councilmen, we are
appomted. to be present here at this date here in Washington, D.C.
Many years ago, long before any white man came to this continent,
we Pueblo Indians have already formed a self-government which we
know among ourselves and is in our heart. After when the Spanish
came and explore our country, when the Spanish went back later
on—around 1680, the Spanish Government gave each pueblo show-
ing that they are recognized to carry on their self-government—they
gave the Spanish cane.

When Mexico became independent, she gave a symbol to each pueb-
lo showing that it will be known that we have our own self-govern-
ment. Then around 1840 or 1850, when the United States took over,
then 1863, during the administration of Abraham Lincoln, the United
States gave us, each pueblo, a cane. And our people respect our self-
government and our council and people still want to retain our self-
government.

Now, from now on I will let Benny Atencio go ahead to read the
statement that was prepared by our councilmen, I thank the chairman.

The CrarRMAN. Mr. Aragon, may I ask you one question? Are these
the same canes, or are these canes in place of the others that were
given to you ?

Mr. Aracon. Yes, they are the same canes, The one was given to—
our cane from Mexico was turned over to the L1eutena11t Governor,
and the Lieutenant Governor hasit.

The Cratrman. Allright, Mr. Atencio.

Mr. Arencio. Mr. Chalrman, members of this committee, I wish to
thank you for the opportunity to be here today and express the views
of my Pueblo on S. 1843 and companion bills. This is my first visit
to this great city and to these halls where so many important decisions

affecting our world, our Nation,and our people are made.

The people of my Pueblo believe that a decision of importance to
the Indian people 1s under discussion by this committee today. Their
concern is perhaps best. shown by the fact that for the first time in
history a Governor of my Pueblo has been authorized by our council
to come to Washington and give testimony.

This was not a decision li ghtly made or an easy undertaking for
my people, but they believe the effects of the legislation under dis-
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cussion is of such importance to the Pueblos that they made an all-out
effort to send me. G .

For many centuries our Pueblo has been located on the warm and
sunny banks of the Rio Grande in New Mexico. We were a closely
knit community having an organized government long before the
white man touched the shores of this part of the world. First came
the Spanish, then the Mexican Government, and finally that of the
United States to reign as the supreme sovereign. However, each
turn, after long and careful consideration, found our system had
merit and insured to us the privileges of self-government in our tradi-
tional way. As a measure of this assurance, each government presented
us with a “cane.” Ne possession of our Pueblo %as more significance
or meaning, for our ancestors were given these with the solemn com-
mitment that we could continue to retain the government we had and
we have without fear of encroachment of reprisal. e

But now we are faced with legislation such as that proposed by
parts I and IT of S. 1843. We are gravely concerned over this legis-
lation, for we feel that should it be wdo,%ed and invoked among the
Pueblos, our form of government as we have learned to know it and
cherish 1t over these many centuries will at long last fall. L

. Our system of justice through law and order is so interwoven with
the rest of our government, our heritage, and our way of life, that
to have it controlled by outside influences will, in our opinion,
destroy it. R ST Lo L

This is not to say that we are opposed to the basic freedoms and
liberties prescribed by the Bill of Rights and as set forth in section
102 in S. 1843. We believe that the Pueblo Indians of New Mexico
have long cherished and enjoyed these same rights and privileges
without fear and encroachement by their Pueblo leaders. Almost with-
out exception, we think the truth of this statement will be brought
out by our nearly 30,000 members. But to now have the burden placed
upon our system of appearances of trained attorneys and review by
the Federal courts would be to impose us people who have little or
no understanding of our system of government and justice.

It is for the foregoing reasons that I appear here today, Mr. Chair-
man, and respectfully join in the comments made by our chairman
of the All Indian Pueblo Council. I respectfully petition that the
Pueblos be excluded from the provisions titles I and I of the 'S.
1843 and all similar measures. ~ :

The Cuamman. Thank you very much, Mr. Atencio. Of course the
people of the Pueblos realize that they are accepting one of the
freedoms of our country at the present time as they appear before
Congress to make their position known and petition Congress; is
that correct? And except for this question of jurisdiction within their
own area, they respect all other of our constitutional provisions in-
cluding the Bill of Rights?

Mr. Arencro. That is true.

‘The Cuamrman. Who notified Governor Calabaza and his people
that there might be some rights that they presently have that were
jeopardized by this legislation ¢ ,

Mr. Atexcio. Mr. Chairman, under the All Pueblo Council, we
get together each month, since time immemorial, and we discuss the
legislation that affects the Pueblo Indians. We have a constitution,
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joined by the intertribal groups in Pueblos, in New Mexico, we discuss
the legislation, and take it back to our respective communities.

- The Cumamrman. Were they requested or given any opportunity
to appear before the committee of the other body when S. 1843 or its
predecessor legislation was considered ?

Mr. Arexcro. To our knowledge the Santa Domingo Pueblo has
never been contacted or consulted in the formulation of the bill.

The Crarrman, The gentleman from Washington. 4

Mr. Mzeeps. Thank you, Mr. Chairman. When were you conta
about the testimony which you gave today ¢

Mr. Arexcro. I think in the middle or early fall of 1967.

Mr. Meeps. When did you decide to come and testify ?

Mr. Arexcro. We have been working on this bill since then, dis-
cussing and trying to interpret to our tribal people whom as you see
'we had to discuss the complicated bills, and they have always been
concerned and requesting to have.an opportunity to present their
position. el , '

Mr. Meeps. When did you decide to come and present it?

Mr. Atencio. This was decided when we were assured that there
would be a hearing, last week. E

Mr. Meeps. When was that, sir? ‘

Mr. Arencro. That was last Thursday. . '

The Cmamrman. If my colleague will yield. Let the record show
there were no hearings on this legislation in the other body in 1967.
The hearings were held in the previous Congress.

Mr. MEeps. Yes, Mr. Chairman. :

Mt. Atencio, you are the tribal attorney for this group ¢

Mr. Atexcro. No; I am not an attorney, but I am one of the tribal
spokesmen.

Mzr. Mzzps. Could you tell me how a trial is held? Say that one of
your people is accused of a violation of what we would consider to be
a criminal violation under ordinary circumstances, and he is charged
and brought to some kind of a determination, as to whether he com-
mitted this crime or not before your tribe. Would you explain to me
the procedure that you go through ?

Mr. Arencio. Mr. Chairman, Mr. Meeds, I would like to yield this
then to one of our other tribal spokesmen. He has lengthy knowledge
of the proceedings. : ‘

Mr. Mxzeps. That is fine. ;

_'The CuarrmaN. Mr. Aragon.

Mr. Aracon. Mr. Congressman, Mr. Chairman, I served as a lieu-
tenant-governor four terms. According to any procedure or any case,
a criminal case trial, the governors handle it. And we have been officers
which are sort.of a jury group. The governors sit there as a judge, and
the lieutenant governor and his officers may consider any offense on any
crimes, and will decide who will be guilty. And we do fine and give
certain limits, when they should pay. '

Mr. Mzeps. These eight people sit in public, where anybody can
listen to them in the tribe ?

- Mr. Aracon. Yes. ,

Mr. Meeps. What is the extent of the punishment which they can
mete out? What is the worst thing they could do to an offender?

Mr. AracoN. The punishment—sometimes we fine them so much.
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" Mr. Meeps. Pardon? :

Mr. AracoN. Sometimes we fine them so much, according to the.
amount. Or if they have no money to pay, they would put them up for
community services. :

Mr. MeEps. Do you have any kind of what we refer to as jail, or a
place where people are incarcerated, kept ?

Mr. Aracon. No.

Mr. Megps. You do not. Now

- Mr. Aragon. May Iadd tothat?

Because we respect the traditional government there, we felt that
it is not necessary to have anyone in jail or retain anyone, because our
people and we young people recognize and respect these things. There-
fore, if there is such crime, if they notify us there will be a hearing, or
to be there at a certain date, we do not have to run around or have any-
body chasing us like in the cities. : ,

Mr. Meeps. That is very commendable.

Do the persons that are accused, do they come before this organiza-
tion, the governor and these people who are deciding ?

Mr. AragoN. Yes. ‘

Mr. Meeps. In all instances ?

Mr. Aracon. Yes.

~ Mr. Mzeps. Could your governor and group fine a man who was not
there? Say he did not come to trial, didn’t receive notice or he did not
appear. Could they go ahead without him ?

Mr. Atencio. Every person who is charged with a crime is notified.
As a matter of fact, the governor and his staff meet every night to dis-
cuss the daily activities of the tribe, and is charged with it, and they
are not paid or compensated in any way. So they serve in this respect,
all our tribal officers and officials. But the individual charged with the
crime is notified and given the privilege of representation by one of the
tribal spokesmen if this is requested. i :

“Mr. Meeps. Is this done without charge—the tribal spokesman will
represent him without charge?

Mr. Atencro. That is right.

Mr. Merps. So that if you were required to furnish counsel or some-
one to represent him, this would be no additional cost, would it ?

Mr. Atencro. Notto an individual, no.

Mr. Meeps. Since you have eight people, if there is a minimal re-
quirement that six people sat, you would be well within that require-
ment, too, would you not? And if the bill required that it be a public
hearing, where anybody could come, this would not give you any prob-
lem, would it ? ;

Mr. Atencio. Thisisalready practiced in our system.

Mr. Merps. That is what T am saying. These three things we talked
about are already practiced.

Mr. Arencro. That is right.

Mr. MEeps. So there would be no additional cost to you in utilizing
these additional things—not additional, because you are doing them
already.

Mr. };XTENCIO. The additional costs would be incurred if we were to
require a trained attorney whom ‘we have to hire or bring in from out-
side. :
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Mr. Meeps. A member of the bar.

Mr. Atexcio. That is right. And besides, they have no knowledge of
our tribal language. As you see, most of this is conducted in the tribal
language. ,

Mr. Megps. If it did not have to be a member of the bar and could
under this law be one of your tribal spokesmen, or a person designated
in your tribe to represent defendants, this would be no additional
cost ¢

Mr. Arencio. This istrue.

Mr. Mzeeps. What additional cost do you feel would follow from the
adoption of the Indian bill of rights?

Mr. Atexcro. I donot think we are ina position, but I am sure it will
cause a lot of confusion, especially in Santo Domingo, because these
things are new to them 1n the white men’s society. So we cannot say
what additional cost, because I am sure there will be quite a confusion.
I can only say that much. It will cost some, but I do not know how
much.

Mr. Aracon. In other words, I will say we have no other resource
in the community.

Mr. Mzeps. Now, could you enlighten me on this? If a person wanted
to practice a religion in your Pueblo which was totally different than
what you practice, and what is accepted, what most of the people prac-
tice, could he doso?

Mr. Arencro. I do not think there would be any objection, but I do
not think this has ever happened, and we doubt if it will ever happen
in Santo Domingo.

Mr. Meeps. You personally—you gentlemen there would have no ob-
jection o someone practicing a different religion.

Mr. Atencro. No.

Mr. Meeps. It would be perfectly all right.

Mr. Aracon. In other words, Mr. Meeds, I would say we already
have our own customs and religion, including when the Spanish came
they baptized our forefathers, and we still include the two together.

The Cuarrman. May I ask a question ?

In other words, you practice your native religion, as hasbeen changed
from time to time by the Spanish Church that came first, and it is now
a religion which is acceptable as far asany religion is concerned in the
United States, isthat correct ?

Mr. Atexcro. True.

Mr. Mzeeps. What would happen in your group if a young man or a
young woman in your group would publicly say in a meeting some-
where that the system which you praetice is all wrong, and that you
ought to be using a different system, without regard to what system?
What would happen ? Would that person be punished any way ¢

Mr. Arexcro. As you know, we recognize the freedom of speech,
freedom of press, and this is carried on in Santo Domingo. So there
would be no action taken. ;

Mr. Meeps. What if a group of people were to get together, a group
which is not tribal leadership, and maintain as a group that you
should have some other system. Would there be any impediment, any
reason they should not be able to do that under your present law?

Mr. Arencro. I believe if the committee or anyone interested—and
I repeat Mr. Olson’s testimony—if they were interested in finding this
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out, they should contact and come to our communities and hear from
the people. But I believe at Santo Domingo you will find they do
have the respect of the tribal councils, and they go along with what-
ever decision is made. But if the majority of the group—I am sure
that the tribe will discuss if there are changes.

Mr. Meeps. What if it was not a majority ? What if it were just a
few what you might consider to the troublemakers, who were question-
ing as a group the authority of your tribal leaders?

Mr. Arexcro. Well, this has never happened at Santo Domingo, but
I am sure that the leadership of the community will give every oppor-
tunity to hear their case or review whatever might come up.

Mr. MeEps. I guess I am not making myself clear.

Do they have the right to do this?

Mr. AtENcro. Yes.

Mr. Meeps. They have the right. It has never happened before, but
they have the right to do this.

Mr. Arexcro. That is right.

Mr. Megps. They would not be punished in any way for doing it, is
that correct ?

Mr. Arexcro. I doubt if they will be, no. They will be given an op-
p}(l)rtunity to discuss this with the majority of the group. If it is some-
thing:

Mr. Meeps. What if they did not want to discuss it with the majority

roup ?
2 Mr. Arenxcro. May I take a few minutes, if T may? I would like to
talk to the Governor. .

Mr. Meeds and Mr. Chairman, if we be given an opportunity to call
on the attorney of the All Pueblo Council, the Governor requests he
would like to consult with him. Mr. Olson.

Mr. Mzeps. Very well.

Mr. Atexcro. If there are other questions—— ,

Mr. Mzeps. That was my last question, Mr. Chairman, If we could
have an answer to that.

The Cramrman. The question is, Mr. Atencio, whether or not an in-
dividual would be punished by the tribe——

Mr. Megps. A group, Mr. Chairman.

The CrmamemaN. A group—an individual or a group, let us say
young people who step out these days and think they know more than
their senior citizens, would they be punished by any method, ostracism,
or denial of the privileges of the society of the Pueblo, or anything
like that ?

Mr. Atexcio. We feel that there will be no punishment in such mat-
ters. And I think we need to be more specific in the case, because as I
said, we have never experienced this, and I do not think anything is
forthcoming. Anybody that has come up with an individual case, he
has every right to do what he wants to, or speak what he wants to say.

Mr. MeEps. You have never had a person or a group in effect deny
the authority of the tribal governing body and speak out against
them as a group?

Mr. Arexcio. Not at Santo Domingo, no, no.

Mr. Merps. That is a very fine community. Thank you.

The CuarMAN. Mr. Berry. P ' 2R

' Mr. Berry. I have only one question. -
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Could I ask how the Governor is chosen? How he is elected to his
term of office ? ’

Mr. Arexcio. Santo Domingo, as in probably most other pueblos,
they are chosen or appointed—they are not elected—they are ap-
pointed by the elders, the tribal councilmen. And they serve for 1 year.
And the same way with all the officials.

Mr. Berry. Thank you very much. How are the council members
«chosen ?

Mr. Arencio. The councilmen—they reach the position through—
-once they have served the positions of lieutenant governor, the gov-
-ernor, or any one of the high officials of the tribe, they become council-
men, and serve indefinitely.

Mcr. Berry. You do not have a regular election ?

Mr. Atexcro. No, sir; we donot.

Mzr. Berry. Do you vote ¢ State and Federal elections ?

Mr. Atencro. Yes, we do.

Mr. Berry. Thank you.

Mr. McCrure. I have no questions, Mr. Chairman.

The CramrMaN. Thank you very much for your testimony and your
appearance before the committee.

The next witness is Gov. Robert E. Lewis, Zuni Pueblo, N. Mex.

Governor, we are glad to have you here as a witness.

You may proceed. Do you have a statement ?

Mr. Lewis. Yes, sir.

STATEMENT OF GOV. ROBERT E. LEWIS, ZUNI PUEBLO, N. MEX.

Governor Lewis. Mr. Chairman, Honorable Congressmen, in sincere
appreciation I would like to express my gratitude to the fact that you
have given us the opportunity to present testimonies on proposed In-
dian legislation that is presently causing uneasiness among our people;
namely, the Ervin bill, S. 1843, and H.R. 15122, and especially titles
T and II of these bills. . :

My fellow leaders and I, of different Pueblo tribes in New Mexico
have come a far piece to convey to you in simple truth our situations
upon which we have no room to exaggerate nor elaborate upon. We
come before you as elected leaders from your respective States, which
makes us mutual public servants. The one main difference being that
we still communicate with our people in two languages, whereas you
use only one—the language we are now using.

I know for a fact that the majority of you have never been to my
Pueblo. Perhaps you have been to some, but not long enough to be-
come acquainted with our situations and problems. So putting it
bluntly, you really know nothing about us. We, in Zuni, understand
that S. 1843 and H.R. 15122 are based on hearings set up in various
Places off the reservations in 1961. No recent followup investigations
of what we are now planning and doing have been made. Why?

If this had been done, it would have been found out that several of
our Indian tribes have their tribal constitutions, as well as now op-
erating under their own tribal codes. Some, as in Zuni, have been
drafting theirs. Using two languages, this takes time. Besides work-
ing on these matters, we are all very much involved in economic de-
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velopment programs which we know will bring up our economic
“structures to a better level. Poverty programs are also in operation.
“All these things mean practical training and education, to many of
us, in planning and administration.

To prove to you that we are actually doing what needs to be done,
I am presenting the committee a copy of our tribal constitution in
draft. This backs up the statement of former Gov. Warren
Ondelacy in answer to your questionnaire of August 1961, regarding
a document which would have in writing those things concerning civil
rights to individuals, as well as a law-and-order code.

- In these days when all governments, from the local level to the very
top, are swamped with workloads far beyond their capabilities. be-
cause of limited personnel and funds, and everything operates on lim-
ited time basis, it is very difficult to get across the main points to do
any good or be very effective, in many cases. Although we try to be
brief, where we are concerned, this is very difficult. There are some
factors that we have to go into and we are sincerely hoping that time
will be taken to read our statement. A bit of history even has to be
included to bring the picture into clearer focus, and because up to the
present the communications gap from us to you is so evident, we can-
not afford to be stingy with words.

There is a distinct difference between the Pueblo Indian and the
nomadic tribes. This is very important to keep in mind because it has
a diI}':}Ct bearing on the legislation we are discussing at this time. This
is why:

Long before the first Norsemen, or whatever, touched the shores of
what is now our United States, the Pueblo Indian was here as the first
builder. Ruins all over our Southwest indicate and prove this fact,
as well as our existing Pueblos. In all the places they built multistoried
pueblo communities, there apparently were no hostile marauding
tribes. It takes several years to build such structures and live, no one
knows how long, in these places if there was not a feeling of safety.
He was an agriculturist and a craftsman also. But the best part 1s
that their government setup was so good that it is still evident today.

Through Spanish rule and up to now, the Pueblo Indians have kept
together, are still together. A lot of our custom laws handed down are
still being used. Our two-court systems mete out justice in the fullest
sense and outside courts can look to these and learn something. Civil
rights are not new to any of us. Our courts have operated in a more
than satisfactory manner, and there has never been any complaints
about the fairness of the system. Changing times force changes to be
made in many areas. As far as Indians are concerned, we have a lot
of adjustments to make. But we know our problems. Concerning our
‘judicial situations, we understand the streamlining that we need to
do to comply with today’s needs. So we are doing something about this.

There are two areas where we are greatly handicapped at this time—
educationally and financially. In coping with the problems of today,
there is great need in these areas and if you do not have these, we feel
like, at time, we are shoveling sand against the tide. When legislation
is proposed and these factors are not considered, you only create an-

- other problem for the Indian. v ’

Not all of us have natural resources income, and we have practically
scraped the bottom of our budget barrel to come to this hearing. We
have no college graduates working with us on our tribal programs yet.
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This will eventually change and we are only doing our best with what
we have right now, to set up a foundation that our young people one
day will have, and improve on as they go along. ;

These are the points the Zuni Tribal Council hope you will earnestly
consider before making your decision on H.R. 15122 : :

(1) Pride in accomplishment ereates confidence, self-assurance, and
cooperation in people. As a sovereign government recognized under
the Constitution of the United States, let us do our own thinking and
doing. If this law is passed, without excluding titles I and II, then
you are taking the “paternalistic” attitude the Bureau of Indian A ffairs
has already been made the goat with, but they had reasons. They work
directly with us. Superintendents and area directors know our prob-
lems, and should be utilized. Besides, passing this bill would seem morae
like democracy is thrown to the winds and we are being dictated to.

(2) The time element involved is much too shert. Many tribes will
have to drop everything to concentrate on this matter and a sloppy
job will result. We are talking from experience now, and the matter
is too important to jeopardize. A minimum of 5 years should be
considered. '

(3) A financial hardship will be placed on many tribes. Some tribes
cannot even scrape up matching funds to participate in many good
projects they desire to do, let alone hire and pay judges right now, as
well as jurymen.

(4) Our legal aid component under OEO is a wonderful program in
educating our people in the procedures of law, the simple as well as
the more intricate. We have a fine cooperative working relationship
with both State and Federal agencies of law and order.

We cherish our rights and freedoms, and are very close to our lands,
what little we have left. We take pride in the 'gmtftha;t our tribal
government has endured all these centuries and we firmly believe that
if we did not in our own way and in our governments, indicate these
to the individuals, we would long ago have disbanded as tribes, and
sought a better way somewhere else. We also are proud to share democ-
racy with all latecomers who came here seeking the freedoms and
liberties they did not have in their own countries. Let us work together
to preserve these. Let us prove that we can build around the good
things we have and we assure you that it will conform to everything
required.

Thank you. , :

The Cramman. Governor, did you prepare this statement?

Governor Liewis. Yes, sir.

The Cramrman. Where did you get your education ?

Governor Lewss. I graduated from the Phoenix Indian Vocational
High School in 1933, sir. =

The CratrMan. May I commend you, not only on a statement that is
well put together, but also a statement that has many basic principles
that are necessary to carry on the representative form of government.

Youspeak Zuni as well as Engligh ¢ e '

Governor Lewis. Yes, sir. vl e

The CrARMAN. What is the common language between the Pueblos
themselves? ‘ o ’

Governor Lewrs. I believe Spanish.

The Cramrman. Most of the people, then, are trilingual; is that
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right? They speak their own language, Spanish, and a good many of
them now speak English ¢ . , ' -

Governor Lewis. Yes, sir. But only a very small percent of my
people can talk Spanish. It is the older people who do. ;

The CaamrMaN. The gentleman from Washington.

Mr. MeEps. Thank you, Mr. Chairman. ,

Governor, my compliments also on your testimony and upon your
statement. I wish I had more time to come down and waitch the opera-
tion, the things about which you speak. L .

‘T do not want to be repetitive here. You have been present and heard
_all of the other witnesses ; have you not ¢ ‘

Governor Lewis. Yes, sir.

Mr. Meeps. So I will try to be very brief. '

First of all, in your Pueblo, you would not make any law—there
would not be any law against the free exercise of any religion; is
that correct? A person could exercise any religion ? :

Governor Lewis. In fact, sir, we have a Christian Reform Mission
and a Catholic Mission in our community. ,

Mr. Meeps. And a person could speak freely, and could criticize
the governing body of your organization ? ey

Governor Lewis. Yes, sir. ~

Mr. Meeps. He would not be punished for this; is that correct ?

Governor Lewis. No, sir.

Mr. Meeps. Assuming he did not advocate overthrow of it forcibly,
or something like that ¢

Governor Lewis. Wewould let him proceed as far as he can go.

Mr. Meeps. And people can print what they want, within reason,
without advocating the forceful overthrow ¢ :

Governor Lewis. With basic truths; yes. ! :

Mr. Meeps. Is there any limit within which people can write what
they want in your pueblo? .

governor Lewis. I do not think we would put a limit to anything
they would want to write, provided it has some truth or bearing on a
particular matter. ; ‘ T

Mr. MEeeps. Who would decide whether it hasbearing ? -

Governor Lewis. Well—could I give an example, sir?

Mr. Meeps. Sure. . :

Govenor Lewis. We had trouble with our arts and crafts program.
We were opposed by our friends in the nearby town of Gallup, and of
course they put out a lot of untruth. It made 1t very hard. for us to get
started. But we never retaliated through the news media. We let them

o ahead. We had a job to do. We had a beneficial program to set up
or our people. And that was our main object.

Mr. Meeps. You felt stronger for it ; is that right ¢

Governor Liewis. Yes, sir. v ;

Mr. Mzrps. As the other gentlemen have testified, there would be
no law or rule against anyone, a group getting together, and discussing
things, and even coming out against the pueblo governing body ?

Governor Lrewis. No,sir. : :

Mr. Merps. And saying that you should have a sufficient system ?

Governor Lewis. They are perfectly free to do what they wish.

Mr. Mezps. Now, a thing we have not gone into with the other wit-
nesses—could you explain to me the kind of living quarters that mem-
bers have in your tribe? Do they have individual houses?
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Governor Lewis. We have—iny pueblo is the largest of the New
Mexico pueblos. The population is 6,000. We have homes—in the cen-
tral part of our community it is pretty congested. And so we are
setting up a housing pro%ram for the young people to have their own
homes, and provide for their families in this way. But that portion of
our community also was the multistory part.

Mr. Meeps. Does each family have a residence, where they are sep-
arate and apart from everyone else, a place they call their home?

Governor Lewis. Yes,sir.

Mr. Meeps. Is it the father or the husband king of that place?

Governor Lewzs. The head of the house.

Mr. Meeps. You would not go in and search his home without his
permission, would you?

Governor Lewrs. No, sir.

Mr. Meeps. How do you arrest a person, so to speak—how do you
bring him before your governing body to be charged with a crime, and
be brought before your governing body for a violation ?

Governor Lewis. It is according to what type of a situation has been
created. Sometimes a violent situation will arise. A call will come in—
most of the times they come in from the relatives—that somebody is
disturbing the peace. And so they request a policeman. And we send
him down. Sometimes by the time they get there, they are asleep, and
they are notified at the door, our patrolman does not go inside—they
do not barge in, unless they are requested or invited in.

Mr. Mgeps. In ever{rl instance, though, where someone is charged,
oi:' is go@ing to be brought before your group, he has a reasonable notice
of that?

Governor Lizwis. Yes, sir.

Mr. Mzeps. Would you say if a person was accused of some viola-
tion, and convicted of 1t, in our terms—the judgment was he had to do
certain things—and he did these, would you or could you under your
code, under your model code or the code you are working on now, or in
any of your prior laws, could you bring him in and charge him with!
the same thing again, and inflict punishment on him for the same thing
all over again?

Governor Lewis. A fter he had already been——

Mr. Megps. After he had been punished.

Governor Lewis. No, sir.

Mr. Meeps. Could you, under your law, under the way it is carried
out, you require a person—could you make a person stand up and say
what he did if he didn’t want to talk?-

Say before your governing body he is charged with some kind of
Qﬁl'ia(r;se, and he says, “I do not want to talk about it.” Would he have to
talk? : \ ‘ ' '

Governor Lrewis. No, sir. If he desired representation by another
person, and wished to use him as an attorney, you might say, and
what to tell him—sometimes our people cannot express themselves
too good, even in their own language. And so they get an older person,
or somebody that ‘can talk fluently to represent them.

Mr. Meeps. What if he did not want representation, he did not want
to! say anything in his ‘own defense, he just did not want to talk.
Would he have to?

1(liovertnor Lewis. You could not force a man if he did not want to
talk.
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Mr. Meeps. You would not compel him to.

Governor Lewis. No, sir. :

Mr. Meeps. OK. '

The CrATRMAN. Are you trying to prove that they flog each other?

Mr. Megps. No, Mr. Chairman. That is not my purpose at all. I am
sure they do not. ~

Would you, under your law in any way—first of all, what is the
situation with regard to property rights? Do individual members of
your tribe own individual pieces of land ?

Governor Lewis. Yes, sir.

Mr. Merps. Could you, under your present law, or what you are
working on, could you take that property away from him without
compensating him in some way for it ;

Governor Lewis. Could I use another example, sir ¢

Mr. MEgps, Sure.

Governor Lewrs. In answer to your question; first, no. For instance,
in this housing project, some of the people I mentioned in the con-
gested areas do not have land of their own to build homes on. So the
tribal council is acquiring land, paying for it, and setting up a sub-
division on one side of our pueblo. We would compensate or we
would

Mr. Mezeps. If you take land that belongs to any individual; you
always pay a reasonable price for it? 2

Governor Lewis. Providing he wants to sell it.

Mr. Meeps. What if he does not want to sell it ?

Governor Lewis. We cannot force him to. It is his property.

Mr. Meeps. OK.

Now, do you have the same situation described before, the other
gentleman described about the way you try people for offenses?

Governor LEw1s. Yes.

Mr. Mzrps. They had eight of the Governors and Lieutenant Gov-
ernors, representatives there ?

Governor Lewis. That is right.

Mr. Megps. Do you have that same system ?

Governor Lewis. Yes, sir. j

Mr. Meeps. It is held in the open, where anybody can watch it.

Governor Lewrs. Yes. We have it in the tribal council hall, and any-
body can come in.

Mr. Meeps. You do not try to keep people out ?

Governor Lewis. No, sir.

Mr. Mexrps. Does that person have the right to be represented the
same as the other gentleman testified ?

Governor Lewis. Yes, sir.

Mr. MEgps. Does he have a right to be told what he is charged with
and be informed of the charges that are against him?

Governor Lewis. Yes, He is notified in plenty of time.

Mr. Meeps. You would not proceed without doing that ?

Governor Lewis. No, sir. He has to be present.

Mr. MEEps. Now, say that a person is charged with some violation,
and somebody else said he did this. Would that person who says he did
this have to come before your group and testify about what he did?

Governor Lrwis. Would you clarify the question, please.

Mr. Meeps. I am sure I am not making myself clear.
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Say that Joe told the tribal council that Bill stole some of his corn.
Now—and Bill was charged with stealing his corn. Would Joe have
to come before this group that you talk about and tell them that Bill
stole the corn ¢

Governor Lewis. In other words, he would put himself in as a
witness?

Mr. Mzeps. Right.

Governor LEWIS There woud have to be witnesses to the incident.

Mr. Meeps. In my illustration, would Joe have the right to question
IBlll‘e-—‘tO be there and hear him give that testlmony, and to questlon
1im

Governor LEw1s. Joe would have to be thereas a witness.

Mr. Meeps. Could he question the witness? Could the person that is
charged question the witness, he or his attorney? Would they have a
right to question him ?

Governor Lewrs. Yes.

‘Mr. Mzeps. You do not go in a backroom and talk it all over, and
then come out and pronounce your sentence ?

Governor Lewis. No, sir.

Mr. MEgeps. OK.

“ And—we have already talked about the right to representation.

Now, what is the extent of the punishment that this group can in-
flict ? What is the worst thing they can do to a person ¢

~ Governor Lrwis. Well, providing a case has been settled—oft-
times, the higher court dealp with cases where the older and regular
procedures are carried out of course. But say if you were a Zuni, and
Istole a sheep from you, and everything proved out that it was—I was
guilty—witnesses saw me, and the sheep was in my corral, and so I was
uilty. I would have to pay you that one sheep back, plus nine more.
%nd this refers to what Mr. 8lson said about observing the dignity of
‘the tribe. And this custom or law—our people are all aware of this
particular law.

Mr. Meeps. OK. Thank you.

‘Now,all the Eeople in your pueblo are subject to the same laws, are
they not? In other words, you do not treat one person differently than
another ?

‘Governor Liewis. No different.

‘Mr. Merps. If one person was charged with exactly the same thing
that the another one was charged .with, the punishment would be the
same, assuming that all the circumstances were the same ?

* Governor Lewis. That is right.

‘Mr. Mzrps. Would you, within your law, pass any kind of rule or
regulation which made a thing a violation after it occurred? In other
words—you know what ex post facto means. In other words, you pun-
ish a person or make a law that prevents something after it has oc-
curred. Would you do that?

Governor Liewis, No, sir.

Mr. Merps. Each person has a right to be heard in his trial by the
eight people.

Governor Lewis. That is right.

Mr. Mgeps. I cannot understand any problem you have with the
Indian bill of rights, because that is all 1t does—all those things we
have just mentioned. And you are already doing them. You are alrea,dy

93-452—68—5
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doing them. T cannot understand why you should have any problem
Swiththem:: (0 oo 0 e e lirei
' The Cramrman. If 1 may say to my colleague—this is notian argu-
ment. He has stated his position. Cirenn it el
. Mr. Mzrps. I understand, Mr. Chairman. If the Chair will let me
continue— G

The Cmarman. I hope you hurry up and finish: I have two more
~Governorsto hear fromby 12:30. < -0 o T g DR o
M, Muzps. What is your objection to all of those rights which you

are presently giving your people to havethose codified, made‘a.part of
~ the law, and made applicable to other Indian tribes who do not have

some of the rights that your peoplehave? ... .t o0t o000
' Governor Lwis. The éducational level of two-thirds of my people
- right at this period is/the fifth grade. Talking in two languages, and
plus the fact that I mentioned something about accomplishment, that
our people can do by working together, is the main thing that I would
like considered. We are doing these things, we are thinking about. it.
But then—and you admit that we are doing these things in our tribal
~ governmental system. And so when the thing is crammed down any-
~ body’s throat, when they are trying to do something on their own, it

sort of lets a feeling of—they sort of drop. And these problems that
we see and foresee for the future, we want te do it on our own.

Mr. Merps, Don’t you think that it would make no radical change
in the law as you presently administer your own law, though, would
it——the adoption of all these things we have talked about—it would
not make any radical change, or perhaps any change in which you
“are administering your own law at thepresent time? . - e
- Governor Lnwrs, The fact that say from 1957 back, our tribal leaders
had any education, they could not communicate, and they would mis-
understand language, or get things twisted around, and did not have
anything documented. In order so that we would be starting a founda-
tion of our own is the reason why we have to get into a constitution on
other things. But we want to do it. B S el

Mr. Mezps. You realize that title IT of this bill would allow. you to
agd'\gi?ve’ you assistance in formulating that code that you are talking
about? : v e P

Governor Lewis. We understand that. But the time element is: just
~ out of the question: Like I said, some tribes can do it, and it will take
Jonger for some. I would say the 12-year period of time, when we
have the two languages set up, we have this problem which will stay
with us that length of time. When I get home—I have four councilmen
who never had any education. I will have to interpret everything to
~them, starting with them first, and then spread the news out..

 Mr. Merps. The fact, is it not, sir, is that the adoption of these
things would really not cause you any substantial problems in adopt-
ing your laws presently and the rights you presently give to people.

The Cratrman. The witness has answered the question. v

Governor Lewis. We would have to explain to your people first. And
this is the job. In the language, sir. ;

The CuatrMaN. The gentleman from South Dakota is recognized for
‘any questions. i e o
~ Mr. Berry. I have no questions. I just want torcommend the wit-
“ness. Governor, you have made an excellent statement. T just want to
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say that I can understand why the Pueblo nation has gotten to the
place where it has today, with this philosophy, because this is the phi-
losophy that has made America great, too. Thank you. Ha
' The Cramman. Thank you very much. .
Mr. Mueps. My commendations, too, sir, ~ o
~The Cuatrman. The next witness is Governor’ Juan Chavarria, of
SantaClara Pueblo,N.Mex. -~~~ -~ - e
- Governor Cravarrra. I would like to have my lieutenant sit in with
me also and two members of my tribal council, Mr. Gutierrez, and M.
Naranjo. SR o 3 : o ;
- The Cuarryax. They may' either come up to the witness table, or
stand up and be recognized. = it ' i § o
Youmay proceed. r

STATEMENT OF JUAN CHAVARRIA, GOVERNOR OF SANTA CLARA
PUEBLO, ACCOMPANIED BY LAWRENCE P. SINGER, LIEUTENANT
GOVERNOR, PATRICK GUTIERREZ, COUNCIL MEMBER, AND AL-
BERT NARANJO, COUNCIL MEMBER i

Governor Cuavagrrra, Mr. Chairman, members of this committee,
Tthink it is a great privilege to be here before your committee. We have
journeyed a long way from New Mexico, and for the same reason that
these other governors had presented themselves here this morning.

Santa Clara Pueblo is a community which consists of some 700 or
more members. We are located 30 miles northwest of Santa Fe, N. Mex,
along the Rio Grande River. We are descended of the people that once
lived at this historic site of Hujez. Hujez, in our anguage, is in-
terpreted “where the cottontails assemble.”

Even at that date, way back, a thousand years or so ago, our people
lived along the face of this cliff. On top of this cliff is a dwelling or
community buildings, one time consisted of some 2,000 rooms. Part of
this community has been excavated, and some part has been restored.

Now, going back to these ruins, we—our descendants, practiced self-
government from time immemorial. Even when our ancestors lived
up at these ruins, they carried on their self-government. And today,
we still practice the same government they practiced at that time.

~So today we come here before you, Mr. Chairman, and committee,
that we have been notified that a bill known as S. 1843, which in part
may take away some of our powers within our pueblo. As some of the
‘members or Governors of the different pueblos have testified here
today, we carry on the same government within our pueblos.

I might go on to say that we do not have very much income coming
into our pueblos. We are limited to funds to make these trips like this
one here today. But I think it is a great privilege and quite an educa-
tion to be here today. ) ; i

That is all the statement T have to make at this time.

The CrAIRMAN. Anyone else ?

Have you understood the statements that have been made here this
morning, and the questions that have been propounded by the mem-
bers of the committee, especially by the genfleman from Washington,
who has gone into this quite at length? Have you understood these
questions? L
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Governor CHAVARRIA. Yes, sir. ro R

The CHAIRMAN. Are your answers any different to these questions
than those given by your fellow Governors? S .

Governor CaavVARRIA. Mr. Chairman, our answers are the same. We
have the same type of government from time immemorial.

The Crarman. Do you carry with you the two canes which are
symbolic of your allegiance to the Spanish, first, and then your
allegiance to the American Government, given to you by the same
people that gave the canes to Governor Calabaza ? R

Governor Cuavarrra. Yes, Mr. Chairman. One of the canes that I
have here was presented by the Spanish Government, and this black
ebony cane was presented by Abraham Lincoln, which on the head of
the cane is inscribed “A. Lincoln.” I will get my glasses on to read
the date.

The cane is inscribed “A. Lincoln, 1863.”

The Cuarman. How much education have you had, Governor?

Governor Curavarria. Mr. Chairman, I completed through the
seventh grade. ;

The CratrmaN. You beat my father by two grades, Governor.

Governor CaAvARRIA. Thank you.

The Caamrman. The gentleman from Washington. j

N(Iir. Mgeeps. Thank you, Mr. Chairman. And also my father by two
grades. ‘ ; |

Governor Cravarrra. Thank you.

Mr. MEeps. First of all let me commend you, sir. I notice when you
stood and spoke, the people with you showed a very proper degree of
reverence to your presence and the fact that you were speaking. I
won’t burden the record with a discourse on alfthe questions I have
asked the other people. :

Would it be your testimony that you presently give to the people,
or the people presently have in your pueblo the same rights as the
former witness testified to with respect to the Zuni?

Governor CHAVARRIA. Yes, we do.:

Mr. Meeps. All of these rights ?

Governor CuavARrIA. Yes, all the rights. :

Mr. Meeps. Well, sir, if there are some Indian people inthe United
gp(zimges who do not have all those rights, wouldn’t you feel better if they

id ? :

Governor CHAVARRIA. Sir, I did not catch your question.

Mr. Meeps. Would it make you feel better if all Indians everywhere
had the same rights that the people in your pueblo have?

Governor Caavarria. That is right, sir, ‘

Mr. Meeps. If they had those rights guaranteed to them by law?

Governor CHAVARRIA. Yes, Sir.

Mr. Meeps. That is all, thank you.

The CramrmaN. The gentleman from South Dakota.

Mr. Berry. Thank you, Mr. Chairman. No questions. Just to com-
men}(llvyou gentlemen on a very fine statement. We appreciate it very
much.

Governor Caavarria. Thank you, sir.

The Cramrman. Do you have a written constitution, Governor, of
your tribe?

Governor CHAVARRIA. Yes, we have, Mr. Chairman.
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The Cramuman. Would you be willing to send us a copy for our
records? v

Governor CHAVARRIA, Yes, we will, sir.

The Cramman. Governor Lewis, you stated that you had a written
constitution also. Would you be willing to send that to us, a copy of it? -

Governor Lewis. It is in draft, sir. We are still working on it. But
I willleave the draft. ‘ ‘

The CramrMAN. Thank you very much.

Governor Cuavarria. Mr. Chairman, I would like to submit this
written statement for the record. We will send a copy of the constitu-
tion for your records.

The Caarman. Thank you very much.

Governor Cuavagrria. Thank you, sir.

The Cmamman. Without objection, the statement which has been
prepared for the Santa Clara Pueblo, and which is in the form of ex-
planations of the tribe, will be made a part of the record. e
- Did you have personal supervision over the preparation of this
statement ? : ‘

Governor Cumavarria. Yes, with the assistance of my Lieutenant
Governor., ' :

The CrarMAN. Thank you very much.

(The document referred to for inclusion in the record follows:)

STATEMENT OF PUEBLO DE SANTA CLARA, NEW MEXICO

Tribel existence—Since time immemorial, the Pueblo of Santa Clara is and has
been a tribe of American Indians residing within the present territorial limits of
the United States.

Tribal organization.—It has been recognized by the government of the United
States as a tribe and as a body sovereign by three nations—the Spanish Govern-
ment, Mexican Government and that of the United States Government at present.
This recognition is evidenced by canes in the possession of the present governor
of the Pueblo, granted by President Abraham Lincoln, the Spanish Crown, and
the Mexican Government. The significance of these canes of the respective Pueblos
have religious, political and are symbols of sovereignty. The good Franciscan
Fathers owing to the Good Book of Moses impressed upon the Indians the
lessons ‘of leadership in Exodus Four, Numbers Seventeen “Thy Rod and Thy
Staff Should Be Their Comfort and Strength, and Their Token Against All
Enemies.” Likewise, President Abraham Lincoln in 1863 bestowed ‘upon the
peaceful and peace-loving I’ueblos an ebony cane symbolic of their new sovereignty
extending continuing authority and commission for their popular form of gov-
ernment so ‘long satisfactory in serving their administrative needs. President
Abraham Lincoln followed after the lesson in Numbers Seventeen the Chapter
of the Good Book also. It has a regularly-elected Governor and Council to repre-
sent it. It also has a written:constitution approved by the Secretary of the Interior
in accordance with Section 16 of the Indian Reorganization Act of June 18,
1934 (48 Stat.~984), as amended by the act of June 15, 1935 (Pub. No. 147,
74th Cong.). .

History.—On or about August 18, 1846, when General Kearny, after taking
possession of New Mexico established a system of Civil Government in that
territory, this assumption of sovereignty was subsequently ratified by the Treaty
of Guadalupe Hildago of February 2, 1849 (9 Stat. 922) with the Republic of
Mexico. Sect. 6 of this treaty bound the United States to recognize the full
rights and property. ; ) : :

. When it first come under the political jurisdiction and protection of the United
States under the Treaty agreement executed by James S. Calhoun, acting as
Commissioner on the part of the United States on July 7, 1850 and on the same
day signing for the Pueblo of Santa Clara, Governor Jose Antonio Naranjo. Under
No. 5 of this Treaty. “It is expressly understood and agreed by the contracting
‘parties that the respective pueblos are to be governed by their own laws and
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customs, and such authorities as they may prescribe, subject only to the con-
trolling power of the Government of the United States.” Number 4 of this Treaty
“The Government of the United States will, at its earliest convenience afford to
the contracting Pueblos its protecting power and influence will adjust and. settle,
in the most practicable manner, the boundaries of each Pueblo which shall never
be diminished, but may be enlarged whenever the Government of the United -
States shall deem it advisable.” In consideration of these and other promises on
the part of the U mted States, the Pueblo of Santa Clara placed itself ‘“under the
. exclusive jurisdiction and protection of the Government of the United States,
surrendered the right to use force to protect its lands, its waters, and the
interests of ifs inhabitants” and agreed that “all cases of aggression agdmst the
persons and interests of their respective pueblos shall be referred for adjust-
ment and settiement to such tribunals as the government of the United States
has provided or may provide.” Neither the promises of the United States in afore-
said agreement nor those of the Pueblo of Santa Clara were made dependent
upon any further action by the Senate or President of the United States, or by

any other person or-body. James S. Calhoun, in executing the aforesaid agreemeut e

represented the United States by virtue of an appointment by the President made
with the advise and consent of the Senate, and acted pursuant to instructions
for the Commission of Indian Affairs, dated April 24, 1850. The Pueblo under-
stood that it was bound by reciprocal promises which 1t had given, and thereafter
faithfully adhered to those promises. The Pueblo does not know of any advice
or notice ever issued by the TUnited States to the effect that such agreement
is invalid or has ever been revoked or rescinded, and if any such noticé or.advice.
has been issued and is known to the United States Government, the Pueblo of
Santa Clara hereby petitions that such records be produced and presented to this
committee,.

Present state.—Like states, ‘territories; and municipalities, we are an integral
part of the national governmental structure, but our roots lie in international
law and in treaties and decisions of the Unuited States Supreme Court begin-
ning with Chief Justice John Marshall who in Worcester vs, Georgia in 1832 recog-
nized them as “distinet, independent, political commumtles” a doetrme reas—r
serted by the court as recently as 1954.

‘We are in complete accord with Title ITI of the S§-1843 in o far as it repeals
“Public Law 83-280 and support the Resolution of the 19 All-Pueblo Indian
Council of New Mexico. To permit state jurisdiction, as the Public Law 280
would presently allow, would infringe on the rights of the Indians to:govern
themselves and would undermine the authority of tribal governments and courts
over reservation affairs. For these reasons and those of the foregoing presenta-
tion, we pray and petition this committee to give great:consideration and weigh
them carefully. Surely, we do need state assistance through their BExecutive,
Legislative, and Judicial Branches, but we do not wish to surrender our cherished
self- debermmmtlon, and self-government. Once the ‘conditions of Title III are
satisfied, there is no provision made for the retrocession of- Jurlsdwtlon back‘
to its true owner.

The Indians are better qualified as to the right of the democrahc pmnmple
of the consent of the governed. By leaving this decision to the Indians, our Fed-
eral Government will demonstrate to the world that a wide diversity in forms
of local self-government, cultures and customs is the strength and health of
our kind of society, the very foundation of the democratic way of life. We hke

to live in dignity and peace as has been our way of life.

Thank you, Mr. Chairman, for owmg us this opportumty to be heard

I remain, .

Respectfully yours,
i JUAN CHAVARRIA,
. Governor, Pueblode Santa Clara.

The CrialRMAN. Mr. Lleuten‘mt Governor, how much education have
you had ?

Lieutenant Governor Sixcer. Twelfth grade, sir.

The Cramman. At an Indian school ? ‘

Lieutenant Governor SINGER. No, at the pubhc School Espanola
High School. :

The Cuamrman. What is your present vocatlon outsude of being-
lleutenant governor ?
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- Lieutenant Governor Singer. I am a fireman with the Los Alamos
Fire Department.

The Cramrman. Thank you very much.

Governor Cuavarria. Thank you, Mr. Chairman.

The Cuamrman. The next witness will be Governor Don Sanchez
of the San Felipe Pueblo of New Mexico. :

Governor, do you wish to make a statement ? ;

Mr. Epwarp Sancmez. Mr. Chairman, the Governor would like to
briefly make a comment before we proceed with our prepared state-
ment, and Mr. Frank Tenoria will do the interpreting.

The Crarman. Thank you very much. We welcome you here. You
may make your statement.

(yAt this point in the hearing Governor Sanchez spoke in his native
language.) :

The Crrarman. You may proceed, sir.

Mr. Texorro. Thank you, Mr. Chairman.

STATEMENT OF GOV. DON SANCHEZ, SAN FELIPE PUEBLO, N. MEX.,
ACCOMPANIED BY FRANK TENORIO, COUNCIL MEMBER, AND
EDWARD SANCHEZ, TRIBAL SPOKESMAN, SAN FELIPE PUEBLO

Mr. Texorro. It is with great pleasure, honorable Chairman, and
Congressmen, that I am here, that you give me the opportunity to
appear before you. As directed by my council, you will find out that
I have a staff of councilmen that direct me in my presentations that
you will hear, and considering the importance of this testifying as
the council directs, I am certainly honored to appear before you.
And T bring with me these two gentlemen as spokesmen for the tribe.
And you will understand that we have definite feelings about this bill.
We will answer and we will justify our feelings if necessary. And
when necessary. Thank you.

The Crairman. Thank you very much, Governor, for your state-
ment.

Now we will listen to the reading of the statement prepared.

Mr. Sancuez. Thank you, Mr. Chairman. :

~ Mr. Chairman, honorable Congressmen, my fellow delegates, ladies
and gentlemen: - ; :

Indeed it is our pleasure to have this opportunity to present to you
the attitudes and thinkings of our tribal officials, councilmen, and our
people in’ general. It is with great respect for our tribal government
that we are sent here to make our heritage known to you.

Mr. Chairman, the Governor with his officials and tribal couneil as
elected representatives of the San Felipe Tribe have reviewed Senate
bill 1843. Though it proposes to establish rights for individual Indians
~in their relationship with their Indian tribes and for other purposes,
the tribal council finds titles I and IT of the bill most intrusive on what
was theirs before 1492. Mr. Chairman, the free sovereign exercise of
self-government was ours, shaped and given to us intangibly by the
Great Spirits long before the establishment of our own American
democracy. : '

Specifically, the tribe considers those titles of Senate bill 1843 to be
an encroachment on the sovereign exercise of our tribal government,
and certainly that of the practices of our fellow tribesmen here present
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today. Should Congress adopt the act in its present form, titles I and

IT will result in the alienation of the democratic tradition of the In-

dians to exercise its sovereign government now practiced by the Pueblo

Indian Tribes within the region of Rio del Norte as the Spaniards had

named the Rio Grande River. It is for this reason, Mr. Chairman,
~ we as representatives, seated here before you were sent to Washington,

- D.C., to convey to your committee our position in reference to above-
mentioned titles. This position, Mr. Chairman, is explained at length
by the document titled “The History of San Felipe Pueblo People,”
which we now respectifully submit to this committee for the record.

' The Caamuman. It will be made a part of the record at the end of
the statement.

Mr. Saxcarz. With your permission, Mr. Chairman, I would like to
refer to the first paragraph of page 9 of our statement here for testi-
mony. : :

M:;'r Chairman, and honorable members, at this point one may well
ask, “Of what relevance is this buried legacy to the present and fu-
ture?” First, there is still much that the Indian can contribute. to
America’s culture and enrichment. Second, recognition by legislators,
administrators, and the American public of the true nature of our
Indian heritage has great importance in freeing the Indian from a
haughtily and stupidly silly stereotype. : i g

It also may diminish the persistent themes of pity, superiority, and
the white man’s burden, which have been twisted into vicious weapons
of legislation against Indian culture. , ;

Third, the respect for different cultures may bring about a reasoned
and humane policy which will fulfill Indian desires to achieve a higher
living standard and still maintain his ethnic identity.

. Fourth, the Indian needs of stability and rights to their government
should be left to the tribes to rectify through their unique aspect of
the Indians’ member in special political bodies, or tribes, which largely
take the place that States and municipalities occupy for other Ameri-
can citizens. ;

We respectfully invite your careful consideration of the historical
facts set forth in this paper. What has been said as to our pueblo is
equally true of our fellow Pueblo Indians in New Mexico. I am sure
when you recognize the significant spiritual and cultural basis for our
system as we know and practice it today as we have for centuries, you
will better understand and appreciate why we of the Pueblos prize
our heritage so deeply and would travel this great distance to discuss
our fears over S. 1843 with you here today. :

We thank you for your time and patience, Mr. Chairman.

The CramrmaN. Thank you very much.

. The Chair would like to know if you gentlemen and the Governor
were all present when this statement wasagreed upon ?

Mr. Sancurz. Mr. Chairman, yes, sir. We called the tribal council
in and said we think we need to prepare some sort of statement to
advise our Congressmen, so they will have a better knowledge of our
Indian heritage. ' ;

The CrairMaN. You have been present here this morning, and each
of you heard the questioning of the former Governors, and those
who attended them at the witness table. '

Mr. SaxcHEZ. Yes, sir, Mr, Chairman.
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Mr. Sancuzez. Yes, sir, Mr. Chairman. ‘ cien

The Cuamman. Has the Governor himself understood those ques-
tions, or does he understand English to that extent?

Mr. Sancuez, Mr. Chairman, our Governor is deaf, and we have
to interpret to him as best we can. ‘ : i

The CrAIRMAN. Are you in agreement with the answers that were
given by the representatives of the other Pueblos? , £

Mr, SAncrEz. Yes, sir. S .

The Cuamrmawn. To the questions that were propounded by the
committee ? ‘

Mr. SancuEez. Yes, sir. &

The Cramrman. The gentleman from Washington.

Mr. Meeps. Thank you, Mr. Chairman. o

My compliments to you, sir, on your testimony. AT

Do I understand correctly—and I do not wish to be repetitious, but
I want to make certain that I understand correctly—that the Indian
people in your pueblos have all of the right which the former wit-
nesses have testified about in relation to their own tribes?

Mr. SancHEz. Yes, sir.

Mr. Mzeps. Then I would ask you to enlighten me a little bit on this
in your statement :

Should Congress adopt the act in the present form, titles I and II will result
in the alienation of the democratic traditions of the Indians in exercising its
sovereign government now practiced by the Pueblo Indian tribes within ‘the
;‘{ggion of the Rio del Norte, and the Spaniards had nameq Rio Grapde

1ver, i ‘ ‘

If your people have all these rights, and these rights are merely
guaranteed by a written document, in what way will this result in
the alienation of the democratic traditions? ‘

Mr. Saxcuez. Mr. Meeds, I would like to answer your question
this way. B i SN

You as a Congressman have a great responsibility to making legis-
lation that would equally well protect some of the historical values
which our American democracy is based upon. And we, of the Pueblo
Tribe, have equal responsibility to preserve what, as closely, as au-
thentic as can be, what was here about 1492.

Mr. Mezps. In what way do you feel, in what specific way do you
feel that the guarantees of the Indian bill of rights—in what ways do
you specifically feel that it alienates the democratic tradition of your
Pueblos? ‘

Mr. Saxcumz. Mr. Meeds, the tribal council and our people feel this
way. Since the Pueblo of San Felipe is one of the poorest tribes as
far ‘as economic standards and resources, that we will be opening the
door to our tribal traditions here of welcoming trained attorneys and
trained judges, and you realize yourself in' our American democra-
cies, and judicial court systems, that no attorney will serve or represent
any of our people on a reservation without cost, which we subscribe
to on our reservation. ;

Mr. Mzrps. Sir, I'am sure you have read the bill. Do you see any
place in the bill where it says there must be a trained attorney and a
member of the bar or bench to represent or hear trials?

The CramMan. Have you understood those questions?
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Mr. SAN(‘HEZ Mr Meeds, my trlbal councll feels speclﬁcally of titles

I and II that of the language, that it directs the Secretary of the
Interior to recommend a model code to the Congress. We feel that if
the Secretary of the Interior comes out with a model code, it would be
in jeopardy of some of our internal and Splrltual beliefs of our council
members. We feel that this would also—by this act of the Secretary
of the Interior; it will alienate our true democratic traditions as far
as the Pueblo Indians are concerned. At this point probably I would
yield a further explanation to Mr. Frank Tenorio on your question.

. Mr. Tenorro. Your question is if there was anything in the act, or
in 8. 1843 that would—that we conSIdered ahenatlo»n from the Way we
practice our tribal governments : M

Mr. MzEps. Yes. : ‘ Lae :

Mr. Texorto. The freedom ’ro exercise our prerocratlves as far as the
government as we know it, and the interpretation as far as the council
1s concerned, will be encroached upon by 1nst1tut1ng certain dlrectlves
asis contamed within this bill, : ; i j

Mr. Merps. Which ones are those, sir

Mr. Texorro, Like within a certain date, S’Ly, w1th 1 year When the
~act—when the bill becomes law, that a model code Would be in effect.

. We cannot reconcile

Mr. MEeps. Are you aware that this model code Would further have
to be adopted by the Congress? ,

- Mr. TeExoRrIO. Yes. ‘ : :

Mr. Merps. So that the limitation is not upon you in makmor up a
model code and having it applied 1mmed1ately, but there is a time
within which the Secretary is told that he must get together with you
and draw up a model code, which he would then present to the
Congress.

Mr. TeNORTO. XVe]l as far as the model code is. conce1*ned—~as far
as the 1nte«rpretat10n of this particular bill is concerned, T cannot
reconcile the fact that the people would understand this provision—
the people as a. whole within our reservation. Like it has been pointed
out, throughout, by all the representatives from the tribes, as far as
our educational deficiencies are concerned in regards to carrying on
the provisions as you know it,

Mr. Meeps. Could you give me any other specific ways in ‘which
you feel it would be an alienation of your democratic traditions?

Mr. Tunorto. Well, as far as our courts are concerned, there is a
strict relationship between the spiritual and the cultural tradition—
as far as the village is concerned—which perhaps in your courts this
does not exist. And that particular method and way of doing things
will certainly be minimized. - -

Mr. Mzeps. Would any of these rights that we have talked about
earlier be in any way jeopardized by “these spiritual things?

Mr. Brrry. Would the gentleman yield to me? ,

Mr. Mreps. Pardon me, If I may first get an answer.

Mr. Texorro. No.

Mr. Meeps. I yield.

Mr:. Berry. In behalf of these people, I think it should be said now,
before we adjourn, or recess, that the objection to Public Law 280 is
primarily because it forces upon the Indian people laws which they
do not approve of. That is all there is to it. That is the only reason
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that they have fought. Everybody has fought, Public Law 280 because
1t forees these laws upon them without their consent.

Now, all that this bill is doing to these people is forcing upon them
laws without their, consent. :

Mr. Merps. I disagree with the gentleman.

‘Mr. Berry. I know. That is all right.

Mr. Megps. It is giving them rights, and giving all people rights.

Mr. Berry. Giving them a lot of rights without their:

Mr. Mzrps. I think the majority of American Indians are in favor
of these provisions, And you and I are guided by principles of majority
rule. I am just trying to bring out :

Mr. Berry. Then Public Law should not be opposed by you.

Mr. Mzeps. The repeal of Public Law 280 certainly is not,

Mr. Berry. The public law itself should not be opposed by you.
Because a majority favor it. They passed it. i

Mr. Mzeps. The Indians in my area did not.

The Caarman. Thank you very much, Let me ask you this last
question. You have talked this over with the people of your pueblos.
They stand together just as you members of the council do; is that
correct ?

Mr. Sancuez. Yes, sir, Mr. Chairman.

The Cuamman. Thank you very much, We will include in the
record at this point the history of San Felipe Pueblo people.

(The history referred to by Governor Sanchez follows:)

Hi1sTorRY OF SAN FELIPE PUEBLO PEOPLE

In response to the Ervin (Senate) Bill 1843, the Tribal Officials with the Tribal
Council of San Felipe Pueblo wish to be recorded as having reviewed and con-
sidered the Ervin Bill. Though it proposes to establish rights for individual
Indians in their relationship with their Indian tribes and for other purposes, the
Council finds the Bill most intruding on what was theirs in the beginning. The
free sovereign exercise of self-government was theirs, shaped and given to them
intangibly by the Spirit. Specifically, said the Council, should Titles I and II of
Bill 1843 become law the Federal Government will empower and arm the Secre-
tary of the Interior with another lethal weapon to push the so-called ‘“Model Code
of ‘Justice” down the Indians’ throat. Wherein a final holocaust of Titles I and I1
of ‘the Congressional Act will result in the alienation of the democatic tradition
of the Indians to exercise its sovereign government now practiced by the Indian
tribes everywhere. It is for this reason the Tribal Officials with its Council of
the sovereign PPueblo of San Felipe, situated in the sovereign State of New Mexico,
has decided to review the history of its people as a method of counterattacking
the composite pending legislation herein specifically mentioned, and to share this
review with its fellow tribesmen and with the United States Congress, hoping to
clarify its reasons and desires to remain free from further inundation with pre-
mature legislations the Congress of the United States may think to pass for the
benefit of the so-called “American Indians.” It is the Council's earnest desire to
retain the sovereignty of self-government for the sake of heritage, and to preserve
other basic values of Indian heritage while making slow but continual adjust-
ment, though sometimes superficial, to the economic and political demands of
the Whiteman society. :

Thus the Council solemnly began its recollection of the ancient ancestors, those
of the great great grandfathers, great grandfathers, and grandfathers of long
ago, first, as people of spiritual beliefs, and secondly, as people of material con-
tributors to the new continent. For the Indians had in the beginning what the
world has finally and irretrievally lost, and we have it yet as it is, “a way of life,”
The Council in telling the spiritual legend of the ancient people remember them
telling of the fortunes of the spirit world, the egress or emergence into the world,
and the ingress or returning to the hereafter, whence we came. They remember
too, that the emergence into the world was a great act of the Spirit for it came
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about with revereénce and love for what was left behind in the spirit world, and
of fear and respect for what was found above, on earth and in the sky. So it
came to reality long ago that all life came forth from the womb of the earth,
said the Council. :

With them came the Spirit, and the Spirit guided the ancient people through
all sorts of arduous tasks of everyday life. Age after age the Spirit, the guardian
and leader of the Pueblo Indians, took the ancient people across this great con-
tinent southward, until they came to settle temporarily in the places of today’s
National Parks and National Monuments. Everything they planted was harvested
and was eaten along the route. Maybe to preserve the human race from total
annihilation of any atack which may befall them, the Spirit caused the people to
migrate in groups in separate directions from these places of historic settlements.
He continued to guide each group on their trek until he brought them to a region
where they. can readily be safe and begin their tribal settlement.

So said the Council. This was how it came about that the ancestral people of
San Felipe Pueblo were guided into the region of the valley of Rio del Norte
where they were eventually settled for sometime by the Spirit on the west bank
of the Rio Grande River atop the black mesa north of the present San Felipe
Pueblo. Their first settlement was in the proximity northeast of the present main
bridge over the Rio Grande River and southwest of te-me-teh, a lonely hill
standing on the northeast side of where the railroad track transverses the Tonque
arroyo. Because of the imminent dangers of disasters they were gradually moved
west across the Rio Grande River and to the top of the black mesa. Here as well
as on the east side, and throughout the entire region of pueblo settlement, the
Spirit began to give final instructions to the people, They were reminded of the
past trials and dangers they had endured ; the sorrows and joys they experienced
together ; the unity they showed each other at working and living together in a .
community, and the necessity of plahting and farming crops for survival. The
ancient people remembered these experiences well and began to show great
concern. Now the Spirit was telling of another plan, he pointed out indigenous
plants that grew wild and abundantly which the people can use as food ; teaching
the people to respect and obey the laws of nature and the orders of its chief,
the Cacique. The Cacique, said the S‘gi'rit, will guide you henceforth, and as the
head of the tribe he will be concerned with your spiritual lives as well as with
your government when the need for it arises. With these revelations, the Spirit
empowered the Cacique with spiritual properties-and with jurisdictional powers
by which to make laws and govern his people. Hitherto, said the Spirit, it is the
only way you and your children can live and give protection to each other. Thus,
the plan was revealed to the ancient people and it was truly a way of life and
living.

However, the people were not without dangers. They were warned of the dan-
gers to come as more people inhabit the new continent. Here again, the Spirit re-
minded her people of their past experiences of building dwelling places in fortress
style. “This you must do,” said the Spirit. Then before secluding, the Spirit prom-
ised the people protection from the dangers of war when the time was near. Per-
haps then sometimes between the first and the second settlement in the region of
Rio del Norte marks the beginning of the famous legend of the Pueblo people
about. the twin boys known to them as Masewi and Oyoyewi. They were the young
gods of war who protected their people by killing their enemies, and when not at
war, they attended to prayers asking the Great Spirit to grant them courage and
valor with which to guide their people towards peaceful settlement. Some Coun-
cilmen remember the twins as more than gods of war, they were also more or less
explorers of the nature, constantly seeking out better land for cultivation and for
permanent settlement. This is true in the case of San Felipe people where they
gave credit to the twin boys for having made the final move of the ancestral
people from the top of the black mesa to the present location of the Pueblo down
in the valley of Rio del Norte as the Spanish had named the Rio Grande River.

From the time the Spirit had secluded, the people have lived everafter under
the guidance of the Cacique; and obeyed his orders for they ‘all knew he was
empowered by the Spirit. Hverything went according to the prophesy of the
Great Spirit. Wars were encountered courageously under the leadership of
Masewi and Oyoyewi, and the preparation for better livelihood were made
under the leadership of the Cacique. However; as the population increased and
civilization took roots many problems begin to burden the Cacique. Naturally,
more and more this took the attention of the Cacique away from his primary
duties of devotion to prayers for spiritual livelihood of his people. Constant
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prompting of the Spirit to exercise the power vested in him, the Cacique began
on a plan to formulate a sovereign government by which his people can be
governed. Calling upon the assistance of the Great Spirit, for he did no important
act without the ritual, he began to work on a momentous plan for his people
and his community. The work, said the Council, had to first meet with the
criterion of the Spirit. This being  done, the Cacique felt encouraged to call
forth the first office, the War Chiefs. Having honorably guided their people
through war and having had the blessings of the Spirit, the Cacique felt honored
to assign this Office to the twin boys, Masewi and Oyoyewi, to handle the tradi-
tional ceremonial activities as well as assisting the Cacique in related matters
of religious beliefs of the people of ‘the community. Creating the first Office
he then searched his mind solemnly for other offices, upon which he then called
chronologically the second and third offices respectively.

Fortunately, for the people, about this time into our world entered a new
breed of people from another world. These new people called themselves Span-
iards. And in keeping with the forecast of the Great Spirit these new people
also suggested and contributed to the newest positions in our hierarchy of
government. The second office, ta-pooph, or the Governors, were assigned to a
couple of honorable men of the community -(to head the Office, and) to handle
civic and temporal affairs of the people. The third Office, pe-scar-lee, or the
Fiscales, were assigned the office in a similar manner to a couple of honorable
men to coordinate Christian church activities, and to assist the Padres in
achieving its assigned missions. °

Having established each office chronologically for his people he blessed and
empowered each office, and enjoined each Office to serve the people of the
community ‘henceforth honorably; and to exercise the power of authority
judiciously on the problems and on the people of the community. Justice, in the
mind of the Cacique, must at all times be attuned to the dictates of the Spirit.
Then the Cacique, “those persons who shall serve in the Offices will become
mempbers of the tribal council for a lifetime, unless duly retired by the Cacique
for reasons of acts contrary to the design of justice of the government. With
these words he empowered the tribal council to funetion as advisory and approv-
ing body in the internal and civic affairs of the tribal government with some
authority to make settlements when the Officers of the Government are reluctant
to go at it alone. In a similar manner, with the judicial matters of the tribe
the Tribal Council functions as a jury in the tribal courts, and has the authority
to make a final decision on the case making it relative to the Governor and
the rest of the head itribal officials. The power to convene the councilmen rested
with the Governor of San Felipe Pueblo. Through the centuries then, prior
to the discovery by the whiteman, the ancient people of San Felipe operated
under this system of government, and all took part in the functionings of the
tribal government. All this took place long ago said the Council, for they them-
selves do not know how long ago it was. There were no records kept by the
ancestors and everything depended on the mind or the memory. . .

Today the setup of the tribal government of San Felipe Pueblo is still the
same and its function, in nature, is similar to the olden times except with minor
changes made by the people where feasible. Simply, then, this sparsely constitutes
the history of the San Felipe Pueblo and its people, and most assuredly of the
other Pueblos in general. One then can see at this point that the idea of
sovereignty and self-government are deep rooted in the history of the Pueblo
people.

Perhaps at this point it is appropriate to turn to some recorded histories of
today which has depicted the noble side of the American Indian, and which the
Congress of the United States and the American public may have sparse knowl-
edge of the aborigines. When the European or the Spaniards, who called them
savages, discovered the Pueblo people in the 16th century they were quite amazed
to find a distinct and in some respects highly developed civilization. The simple
human decency and the amenities of daily life, and the disciplines of its govern-
ment were observed in them in the relationship between man and man, and
between man and his God. As the Council had remembered in the opening para-
graphs of this review, the ancient people were material contributors 'to this con-
tinent. The changes that these people worked into the lives of the ‘“‘white pio-
neers” were far more impressive and less destructive than any changes the white
teachers have yet brought to the Indian life. In the realm of the intangible the
Indian gave more: The orderliness of the political ideas of young America owed
much to the Indian democratic tradition. On many occasions Thomas Jefferson
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recognized this debt by making numerous references to the freedom and democ--
racy of the Indian society when he said: “had achieved the maximum degree of
-~ order with the minimum degree of coercion.” Felix Cohen, the late noted scholar
and Indian legal authority, remarked: “Those accustomed to the histories of
the conqueror will hardly be convinced, though example be piled on example,
‘that American democracy, freedom, and tolerance are more American than
Turopean, and have deep aboriginal roots in our land.” The habit of treating
chiefs as servants of the people instead of Masters, the insistence thiat the com-
munity must respect the diversity of men-and their dreams, all these things were
_part of the Indian way of life before 1492..
The Council recalls at this point a recognition of credence given the Pueblo
“Indians, first, by the Spanish Government then next by the Mexican and the
United States Governments respectively, “that the Indians’ right to self-govern-
ment is not a right derived from these Caucasian Governments, but a right which
they held prior and maintained subsequent to the discovery of this continent.
Since this discovery ‘said the Council, the Indians did net ask for recognition,
but it came forward spontaneously because of the respect and understanding the
conqueror and the whiteman had for Indians’ primaey of self-government. Upon
this a ‘covenant was made respectively by the Spanish, Mexican, and United
States Governments to recognize the sovereignty of government of the Pueblo
Indians by bringing the Canes of the Country’s King or President to each Pueblo
Government as a symbol of the solemn covenant and recognition. The Spanish
kingdom in the 16th century and then the United States Government under the
administration of President Abraham Lincoln in 1863 gave its recognition of the
Pueblo Indian Governments. Today the Governor of San Felipe Pueblo uses
these Canes as a symbol of authority of the office of the Governor. Now this
covenant is about to be amissed by Titles I and II of the Senate Bill 1843.

‘At this point one may well ask: “Of what relevance is this buried legacy to the
present and future?’ First, there is still much that the Indian can contribute to
‘America’s cultural enrichment. Second, recognition by legislators, administra-
tors, and the American public of the true nature of our Indian heritage has
great importance in freeing the Indian from a haughty and stupidly silly
stereotype. It also may-diminish the: persistent themes of pity, superiority and
the whiteman’s burden, which have been twisted into vicious weapons of legis-
lations against Indian culture. Third, the reéspect for different cultures may
pring about a reasoned and humane policy which will fulfill Indian desires to
achieve a higher living standard -and still maintain his ethnic identity. Fourth,
the Indian needs of stability and rights to their government should be left to the
tribes to rectify through their unique aspects of the Indians’ membership in
special political bodies, or tribes, which largely take the place that states and
‘municipalities occupy for other American citizens. ;

What then does the American Indian want of the United. States Congress?
Certainly, their dependency on and control by, the Federal Government is much
greater since 1848 because of the tacit and implicit trusteeship relationship be-
tween the United States Government and the Indian Tribes. Since then too, the
Indian has sacrificed many of its youth in the whiteman’s wars so as to have a
free Nation of discriminating views, and today continues to sacrifice its youth in
the commitments of the great “White Feather” to wars of foreign Nations. How is
it then the American Indian is involved in' these wars? Certainly it is not for
want of war, nor for greed of wealth, nor for fear of disgrace, but of respect to
fellowman and to its Nation under one God that the Indian took up the challenge
so that we may all enjoy the freedom, liberty and justice for all together. With
these point of views the American Indian wants to be given justice of being in-
volved in making his own plan of change and be given greater voice on all and any
legislation to be proposed in committee or the Congress affecting both his Reserva-
tion and his freedom of self-government. Perhaps then the type of Indians’ needs
of real liberal system of justice can best be summed up in the view of the 1958
congressional proposal establishing a technical assistance program modeled after
the so-called Point Four Program of Foreign Aid. The pertinent section of that
proposal reads: “It is declared to be the sense of Congress . . . that Indian cul-
ture and identity shall not be restricted or destroyed; that technical guidance
and financial assistance shall be made available ; that the request for such assist-
ance shall come from the Indians, after each Indian group has studied itself in
terms of its own needs. . . .” Unfortunately the proposal dies in committee. Such
a legislation of this calibre is most urgently needed for the Indian Reservations,
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and in the final analysis would achieve the liberal justice so much desired for the
American Indian. : : : i X :

In summary then, the Eryin Senate Bill ,1843,ié well intended, but the Couneil
of San Felipe Pueblo is not ready to implement such a proposal because it is pre:
‘mature in nature that no voice of the Indian tribes was involved to determine
whether state criminal and civil laws should apply on their reservations. That
rights of Indians to self-government are inherent in their backgrounds and should
not be coerced to be alienated from the long history of democratic practice of
their traditions. Finally, in view of the Indian’ history, it is self-evident that life,
liberty and right to sovereign government was the forethought of the ancient
- people to which we give whole hearty support to earnestly ask for understanding
of our desire to pregerve our Indian heritage, in any shape or form, for here
lies the true foundation of America’s history. In conclusion the, we the Tribal
Council of the Sovereign Pueblo of San Felipe solemnly decline to accept Titles
I and II of the Senate Bill 1843 in its present form, and respectfully refuse to’
alienate our people, and ourselves; from the sovereign government, to wit, of San
Felipe Pueblo. ; . ¥ )

The Cramrman. Thank you, gentlemen, for your appearance.
~This afternoon our order of business will be to listen first to Mr.
Tims, second to Mr. Ryder, third to Mr. Acoya, and if we have any
time left we will get to the attorneys. - N
~ The committee stands in recess until 1:30. .

(Whereupon, at 12:35 p.m. the subcommittee was recessed, to recon-

vene at 1:30 p.m. on the same day.)

 AFTERNOON ~SESSTON

The Crairsran. The Subcommittee on Indian Affairs will now be
in session for the continuance of the hearing on S. 1843, TLR. 15419,
and HLR. 15122. The Chair understands that Governor Zuni, repre-
senting the Isleta Pueblo, is in the room. Is Gov. John Zuni in
the room? He wanted to be recognized just to show his presence and
the record will show that he was here this morning. : £

Gov. Abel Sanchez, representing the San Ildefonso Pueblo. Is
he in the room at this time? Will you please stand up so we can recog-
nize your presence? Thank you very much. i ;

And Gov. Joe Loretto, representing the Jemez Pueblo. We are
glad to have you here and the record will show your presence and
your interest in the legislation. : L ~

The Chair has received several telegrams and they will be made a
part of the file and referred to as necessary if the report is prepared.

Now, this afternoon we have three representatives of different areas
of Arizona and New Mexico appearing and the Chair is desirous of
- not taking over a half hour. He has no 1dea how long these presenta-
tions will take but unless there is an organization, the presentation
together with the questioning of each one of these witnesses will not
be over 30 minutes. ST & ‘ ‘ , o

Hearing no objection, it is so ordered. 5
B. L. Tims, mayor of Scottsdale, Ariz., who was to be presented by
our colleague, a former member of this committee, the Honorable
John Rhodes, representing Maricopa County. It is my understanding
that Mr. Rhodes cannot be here. So the Chair, who has known Mr.
Rhodes as long as he has been in Congress and known him favorably,
I might say, will assume the responsibility of his colleague and brother,
and welcome Mr. Tims accompanied by Mr. John de Bolske.

At this time the Chair will call to the witness table the Honorable.
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STATEMENT OF HON. B. L. TIMS, MAYOR OF SCOTTSDALE, ARIZ.;
ACCOMPANIED BY JOHN DeBOLSKE, EXECUTIVE DIRECTOR,
LEAGUE OF ARIZONA CITIES AND TOWNS : e

The Cramman. We are glad to have you before the committee. You
may sit down and we shall listen to your presentation. -~ = =

Mayor Trms. Thank you, Mr. Chairman. - e .

My statement will be fairly brief, approximately 12 minutes. I would
like to be clear at the outset that I am not speaking against the so-
called Indian civil rights bill. I think in relationship to your remarks
this morning that no political realist would talk against the popular
designation of civil rights. : S
- The Cuamman. Even though it did not have too much as far as
offering values. ‘

Go ahead. e N e
~ Mr. Trus. What I am strongly opposing is title IIT of that proposal.
1 am opposing it for myself and others in Arizona because it would
wipe out the most enlightened legislation so far passed in Congress
to set our Indian community free—Public Law 280. My colleagues and
I are among those who want to free the Indian to give him at long last
the opportunities we have opened to immigrants and minorities from
every part of the world. , ‘

I titled these brief remarks, “Let America Help Its Indians,” be-
cause I wanted to make a distinction between our opportunities of to-
day and our awesome mistakes of the past. In the past, errors have
been made by Americans. Now, at least in my part of the country,
- a substantial number of Indians are being surrounded more by the
American: way of life than by those who for generations have been
killing them with kindness. These fine Indian people are being: em-
. braced by America. There is a natural course of events which follows
- such eontact. Groups which encounter the mainstream of our country,
regardless of their customs, their lack of education, their strange-
ness, have in the past, millions of them, embraced our life because they
recognized the opportunity it provided. ; A A
. Now, Indians are confronted with similar opportunities and oppor-
tunity created not by legislation but by abundance. Now, it is pro-
posed by men, by legislation, to cut the Indian off from the personal
participation essential to his development. The opportunity for the
average Indian to profit from contact with growing America for the
- growing America would again be eliminated through a continuing pol-
~ 1cy of segregation which is a denial of everything most of us have been
brought up to believe as America’s. The privilege of leasing Indian
lands in the path of oncoming urbanization of metropolitan Arizona
offers one of the greatest opportunities for Americanization in the
best sense of the word ever presented an emerging minority. It will
teach them about ownership, management of property, about the rela-
tionship of maintenance cost to income, about the cost of a community
and the costs of municipal life. b :

- In short, if we give them the chance urbanization affords, these In-
dian neighbors of mine can learn in one generation what their fore-
fathers have not been permitted to learn in five. -

Here is the opportunity to learn to live and profit within the Ameri-
can economic and social framework, a reality which no government
bureau or any other agency can permanently buffer.
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All of us know that America severely tests those it would make
strong. All of us know that the American way is not usually the easy
way; it is not always even the right way. But, we also know that it
has proved to be the way for America. Those of us who have en-
countered it are the great beneficiaries of our environment.

This month the administration sent a message which asked that an
earlier act of Congress be amended so that Indian communities might
select whether, and which, State laws they would choose to observe.
It seems to me and many of my colleagues in Arizona, that such a
recommendation is ill advised on the major considerations under which
legislation should first be examined. Is it workable? Does it really
‘harm or help the condition it is intended to benefit ¢

I can tell you from personal observation, that the proposed amend-
ment, is not practical in Arizona. Arizona is now, and the Census
Bureau predicts it will likely be, the most rapidly growing State in
the country, except Florida, at least until 1990. Much of this growth is
taking place near Indian reservations. Some of it, as in my area, is
engulfing reservations land with urbanization. In such cases, unless
we want to wall them off as the Germans did with displaced persons
35 years ago, they must share the legal and social responsibility of their
environment.

My city has a common boundary, for 9 miles, with a reservation.
Homes of a density of five to an acre are built right to the reservation
line. There will be more. Soon there will be homes across the reserva-
tions as their own development plan will be launched.

There will be hundreds and later thousands of similar homes and
the sup]i)orting business and industry—on the reservation. The same
people living 100 feet apart, one subject to State law, the other
perhaps not. Gentleman, it seems to me that to create such a situation
by legislation is folly.

Here are the problems, as I am sure you already know. Dissimilar
health and sanitation laws are intolerable in urban areas. We have
problems already with mosquito control, for instance. Police protec-
tion and criminal apprehension make serious problems. Our area with
its annual influx of well-to-do visitors is a target for all the country’s
con men, gamblers, prostitutes, and those who prey on society. We keep
them out pretty well. Suppose they had sanctuary on the reservation ?
Would you imagine a reservation in the middle of Miami which could
be a hijacker’s hangout? I apologize for the exaggeration. Sometimes
in the face of disarming proposals such as are made in title III,
exaggeration is a fair weapon.

I would remind you also of the problems of fire protection, of control
of air and water pollution, of builging codes.

A second test of legislation ought to be applied here, as I mentioned :
Will it help or harm the Indian communities?

I am not a sociologist. I do not know what may result from raising
tens of thousands of people in isolation. My guess is that if they never
get let out, never get into a normal environment where they are as-
saulted by ordinary problems, they will remain forever dependent.

No State in the country has more tribal lands, more Indians or
greater awareness of the natural forces on which the Indians can
capitalize in developing as participants and contributors to a con-
temporary society. There is no reason to assume that Indians need
any more basic protection to preserve their value than that which

98-452—68——6
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is given such minority groups as Mormons, Mennonites, Seventh-day
Adventists, or Jehovah’s Witnesses. = ; ey bl
- Such minorities may feel their way of life and their progress in it is
rigidly different from that of the vast majority of us. We guarantee

their religious rights. We do not believe they would function more
effectively if further isolated from contamination in our American
crucible—our melting-pot way of life—by legislation which generally
exempted them from law, except those they agreed to. j

Instead these people have in varying degrees entered the mainstream
of American life. Some of them are contributing in substantial meas-
~ ure to its success. We do not believe the administration’s amendment
will help Indians do likewise. ~ ~ ‘ ; :

In my area 17 cities and towns together with Maricopa County, have
formed the Maricopa Association of Governments. We were stimulated
to organize by the commonsense of cooperatives action. We also were
encouraged by Congress to do so, to earn return cf some of our tax
money. We study and plan solutions for serious and continuing prob-
lems ranging from transportation to pollution. : ‘

For years Congress has tried to encourage municipalities to get
together to solve common. problems. We are now learning rapidly
from these hard lessons of working together. Let us for heaven’s sake
and in the name of commonsense, not deny our Indian neighbors the
same opportunity. | Wi R ‘ i

Perhaps you gentlemen appreciate how ridiculous is this title TII
proposal. Tt would be intolerable in a metropolitan area, and in no
case should be considered as sensible. But the implications all over
Arizona fill me with dismay. We have 19 Indian reservations in the
State. Shall each of these be granted “local option,” so to speak ¢ Shall
each of them have its own local selection of State and local laws under
which people living in that area shall be judged? i el

We see an inconsistency in the administration proposal. We ask
Congress to save us from its effects. There are some of us in my group
who feel that the tremendous pressure of a war abroad, of the gold
crisis, or erupting .cities, or rampant crime may tend to divert the -
attention of the administration from some of the niceties of Indian
urbanization. It would be amazing if such critical affairs did not.

On the other hand, we live right next door to these Indian people. We:
deal with them daily. They are our close and respected neighbors and
no matter what happens on the French gold exchange, it does not
‘divert our attention from what happens to these Indian people. This,
we think, may give us a little edge on the administration when it
comes to awareness of what is right and what will work.

You know, in our country sort of way, we believe a symptom of the
harassed man is his tendency to inconsistencies. We feel we recognize
a large inconsistency in the recommendation of the administration,
which divides the Indian community from its neighbors, and sets it
up as a separate and apparently a privileged state, but really an un-
healthy one. We can see inconsistency in this and the recent efforts of
the Congress to unite the urbanizing areas to ease the joint solution of
their common problems. We hope you will, too.

Our opposition to the repeal of Public Law 280 is based on the be-
lief that it would in fact enslave them in a cocoon of privilege—that
of helping to make laws for others from the jurisdiction of which they



79

could choose to be excluded. How can we have people Who vote for.
representatives to make laws, who vote for judges, then determine
whether or not those laws will apply to them, or have those judges
hear their cases. Such a proposal is so downrlght destructive of Amerl-
can principles as tobe indecent. :

I realize the strong temptation in this case is to take the ipmth of
least risk. Nobody can complain in November if still another poultice
1slapphed to the unhealing ills of the Indian for which we bla,me our-
selves

By upholding the act of a previous Congress, Public Law 280 thls
~ committee has an opportunity to sustain a healthful environment in
which without being constantly poked and prodded and examined and

patted by do-gooders, some of our Indians, at least, can ultlmate]y
demonsh ate their capacity to do as well as the other ‘minorities.

As T understand it, it has been the policy of the Congress to find
ways to set the Indian free. You have wanted to get him out from
under the pile of warm blankets—that layer on layer of good deeds
under which he is slowly smothering. If I am right, then I ask, in the
name of humanity, that you do not now add another burden to those
which already stifle the pride, suffocate his initiative, and curb the
will to progress which is the dominant characteristic of our people.

Do not do these things to our Indians and thus heap upon them the
last in our history of 1n]ustlces, permanent humlllatlon as men, as a
people, too weak to live with our laws; too weak, in the final anal ysis,
to become Americans.

The Cuamman. Do you have a separate statement, Mr. DeBolske?

Mr. DeBorske. No, Mr. Chairman.

The Cmatrman, Thank you very much. The statement hms taken
13 minutes. That leaves 17 minutes under the unanimous consent re-
quest which was agreed to at the beginning of this session. That means
you have five and a + half minutes each for questioning.

As T understand it, Mr. Tims, the gist of your statement is to be
found on page 3 when you refer to the proposal to repeal as a part
of the Indian civil rights legislation, Public Law 280, is that correct ?

Mayor Tims. 1 do not have a copy of my Speech with: the page
numbers on it.

The Cuamrman. You refer in that paragraph: “This month the ad-
ministration sent a message which asked that an earlier act of Con-
gress be amended’—

Mmyor Tims. Yes, sir.

The Cuamman. And this is the gist of the presentation today and
the reasons that you have set for th—

Mayor Trms. Yes, sir.

The Caairman. Upholding this position.

Mayor Tims. We are upholding Public Law 280.

Thc Cuarman. The gentleman from Washington ?

Mr. Mrrps. May I reserve my time, Mr. Chairman ¢

The CuamrMan. It is all right with me. Unless there is an objee-
tion, the time of the crentleman will be reserved for another Wltness

The gentleman from South Dakota ?

~ Mr. Berry. Thank you, Mr. Chairman.

Thank you, Mr. Tims, for an interesting statement.
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Did we not, here, 3 -or 4 years ago—2 or 3 years ago—pass a piece
uf legislation that authorized your city to leasé land on the reserva-
tion for housing purposes? ; \ &

‘Mayor Tims. We do have a—they have a landfill which is jointly
~ used by ourselves and Mesa on the Indian reservation but the Indians
operate this. : Y " i

- Mzr. Berry. That bill was not passed, It was the Rhodes bill, T think
Johnny Rhodes bill. : S 5

Mayor Tims. There was a long-term leasing bill which authorized
99-year leases last year. i G Y

Mr. Berry. That would be what it was. But on this area, where
housing projects go, and, as I recall, there was a golf course and this
sort of thing out there—I think that it would be in Mesa—on those
areas, what law prevails, State law or Federal law ¢

Mayor Tms. None of these are developed yet, Mr. Berry, and this
~ is what we are concerned about. It is what law will prevail there——

Mr. Berry. When it has been— :

Mayor Tims. When it takes place. We are concerned about the build-
ing codes and the zoning and this type of thing when the land, par-
ticularly the part of the bill as to when the land comes under develop-
ment and there are people other than Indians living in the
development. ~ , i ,

Mr. Berry. I think that is all, Mr. Chairman. I share your concern
on this situation because having been there and been over the area, I
can appreciate your town has to grow in some direction and the only
direction it can grow is on to the reservation area. :

The Cramrman. What is the name of the tribe that is to the east
of Scottsdale? _ b

Mayor Tims. The Pima Indians; Salt River Indian Reservation that
is there, ‘

The CramrMAN. Mr. Sigler, do you have any questions ?

Mr. Sterer. No, sir; I do not. :

The Cramrman. Mr. Leppert ?

Mr. Leppert. No, sir.

The CrarMAN. Thank you very much for a fine presentation.

Mayor Trms. Thank you.

The Cramman. The next witness will be Mr. Donald Rider, execu-
tive director, New Mexico Municipal League. Mr. Rider, please.

STATEMENT OF DONALD RIDER, EXECUTIVE DIRECTOR,
NEW MEXICO MUNICIPAL LEAGUE

The Cramrman. We welcome you, Mr. Rider, to the committee and
you may proceed with your statement which I understand is accom-
panied by a position paper on protecting the rights of Indians as well
as a statement on behalf of the city ‘of Albuquerque. Is this correct?

Mr. Riper. That is correct, Mr. Chairman,

The Cuamman. Do you want to read your full statement?

Mr. Rmzr. I was going to read—I have a brief 214-page statement
I was going to read.

The CraRMAN. You may be permitted to do that and the other two
documents will be made a part of the record at the end of your state-
ment.
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Mr. Riper. Thank you, Mr. Chairman, : :

Mr. Chairman, gentlemen of the subcommittee, I appreciate the
opportunity to appear before this subcommittee to state briefly on
behalf of the New Mexico Municipal League, the league’s understand-
ing of certain language found in H.R. 15122 and to submit for the
record the position paper of the New Mexico Municipal League and
the views of the city of Klbuquerque. , !

The New Mexico Municipal League is fully in accord with the hopes
of most Americans that the Indian will receive every education and
economic opportunity and will become an active participant in our
American political structure. However, the language found in the title
on jurisdiction over criminal and civil actions paints with a broad
brush and removes an Indian residing on Indian land from the State’s
jurisdiction. Had the language been Iimited to the State’s jurisdiction
over the tribal government and its civil and criminal jurisdiction, I
would probably not be here today. '

Under New Mexico’s constitution, an Indian may be elected Gov-
ernor, a member of the State legislature, or a county commissioner
and may enact laws governing non-Indians. Yet, if he lives on Indian
land, he would not be subject to these laws if the language under con-
sideration in HLR. 15122 becomes law. We would ask if this premise
is equal protection of the law ¢ ' :

Approximately 110,000 Indians live in New Mexico, comprising
about 10 percent of the State’s population. Of these, almost 90,000 re-
side on the Navajo Reservation and another 16,000 Indians live in 19
different pueblos under the United Pueblo Agency. The largest pueblo
is Laguna, with approximately 8,000 residents and the smallest pueblo,
Pojoaque, has an estimated 40 persons. ‘ '

The Santa Clara pueblo adjacent to the city of Espanola has between
500 and 600 residents. In the Albuquerque metropolitan area, the
Isleta pueblo totals about 2,000 persons; the Sandia pueblo about 124
persons and the Canoncito Reservation between 600 and 700 persons.
None of these pueblos meets the population criteria set by the Com-
mittee for Economic Development for effective local government. Yet,
they are expected to carry on local government activities as well as
develop and administer civil and criminal codes. To effectively meet
the needs of their citizens, they must rely on the Bureau of Indian
Affairs and the State of New Mexico.

The State of New Mexico does contribute to the well-being of the
Indian in many ways, through education, public health programs,
welfare aid, and other State activities. These time-tested programs
help both the individual Indian and the State. What the State’s
responsibility or the status of its program will be if this proposal
becomes effective appears unclear. R ‘

As this subcommittee reviews these proposed acts and investigates
them further, we would ask the subcommittee to examine the govern-
mental structure of the various Indian tribes and pueblos. The manner
in which the tribal leaders are selected, either by election or appoint-
ment, may hear on the exercise of the tribe’s governmental authority.
In the absence of State law applicable to Indian lands, will the tribal
government enact laws covering the many circumstances and situations
in which an individual finds himself today. I wonder if a banker will
lend money to an Indian residing on tribal land if he knows that the
State’s uniform commercial code is not enforceable on Indian land?
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- Progress is being made today under Public Law 83-280 and co-
operation is being achieved between the State and its Indian tribes.

- Wehope it will continue.. G : ey T
: g‘h‘ank you for your consideration and the opportunity to be here
today. R 5

 The Caarmax. Thank you very much, Mr. Rider. Under the unani-
mous-consent request that we have working, you have used about 4
‘minutes. That means that we have 26 minutes to divide if the members
of the committee wish to use it. That is approximately 9 minutes apiece.

The Chairman would ask you two questions. Referring to your
statement, the first sentence in the second paragraph, you state: “The
New Mexico Municipal League is fully in accord with the hopes of
most Americans that the Indians will receive every education and
economic opportunity and will become an active participant in our
American political structure.” Tt :

By limiting this you do not mean to deny to any of the Indian
citizens any of the civil rights that are guaranteed to them by the
Constitution and its amendments and the statutes of the United States,
‘am T correct ¢ : : jhn S g T e

- Mr. Riper. That is correct, Mr. Chairman. T think our feeling is that
the Bill of Rights and the Constitution of the United States and State -
of New Mexico should apply to the Indians. P :

‘The CrHAIRMAN. Your statement goes largely to the change that is

‘made in the current law by the repeal or amendment of Public Law
280 by the Indian rights, so-called Indian rights bill, is that correct?

Mzr. Riper. That is correct. :

The Cramrmax. Do you take any position at all on the first section
of the bill to which reference was made by our friends from the
pueblo groups this morning ? ' ' ~

Mr. Rioer. Mr. Chairman, I think we are in full accord with titles I
and IT of the bill. ' ' :

The Cratrman, With what ? ! o

Mr. Rioer. With titles T and II of the bill. I believe we have no quar-
rel with them at all. Y, i

The Crratrman. The gentleman from Washington ? ‘

Mr. Meeps. Thank you, Mr. Chairman. Could you tell me very
quickly, Mr. Rider, because we are limited in'time here, what is the
status of jurisdiction in the State of New Mexico with regard to In-
dian tribes? Is it all uniform, under different arrangements, or what?

Mr. Roer. We have not amended our constitution to take jurisdic-
tion as was proposed under Public Law 280. This is my understanding.
However, under the Kake Indian village case in Alaska, it is my un-

~ derstanding that the state exercised concurrent jurisdiction without
amending its constitution, that the constitution provision in New
Mexico constitution relates to the Indians proprietary rights. I am
not an attorney and I would rather not go any further than that.

Mr. Meeps. So, you have not assumed the jurisdiction that you are
talking about at this time? ; :

Mr. Riper. It is my understanding that by the recent enactment
of our particular water pollution control law and air pollution con-
trol law that the State has attempted to assume jurisdiction.
- Mr. Meeps, That the State what? '
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Mr. Rmer. The State has assumed jurisdiction under the Kake
village case. ST ; .
- Mr. Mezps. Concurrent jurisdiction ¢

Mr. Riper. Yes, sir. ' “

Mr. Meeps, Do you find that Indians residing on tribal land are
now able to get loans from bankersbecause of this? , »

Mr. Rmzr. No, sir. T am somewhat unfamiliar with it, whether they
are or not. I do understand that they do receive loans at times.
Whether they are for homes or not I do not know. : -

~Mr. Merps. Do you envision that that status will be changed any
under this law? » i

Mr. Rmzer. Again, it is my understanding that this bill would re-
move the State’s, as an example, commercial code application.

Mr. Mrrps. Remove the State’s commercial code application?

Mr. Riper. The application of our State’s uniform commercial
code on civil dealings between the Indian and non-Indian if it occurs
on Indian lands. : : ~

- Mr. Mzeps. Assuming that the Indians did not wish to have the
State have jurisdiction, you are aware that they could also confer
jurisdiction on the State under this bill, are you not ? ;

Mr. Riper. Yes, sir, I am; and this is one of the questions that has
puzzled me, will the 19 pueblos and the four of five reservations
which we have to vote on each law as it is passed by the legislature?
What about previous enactments, our 18 volumes of law? Are they
going to have to go back and be selective in adopting these? This
1s, I think, some of the questions that this bill does not seem to answer.

Mr. Mzeps. Now, if you were to assume jurisdiction, criminal juris-
diction, would you assume jurisdiction in any way in which—I am
just asking you your personal opinion here for the groups you repre-
sent—would you assume jurisdiction,, criminal jurisdiction, in which
the guarantees of the first 10 amendments of the U.S. Constitution
were not also a part? ‘

Mr. Riper. No, sir. o : :
Mr. Mzgps. So that the Indians that have testified here about fear
of the State jurisdiction or the State assuming jurisdiction, they
would get the same thing under your—if you did assume jurisdiction,

would they not, as this bill provides? : ' !

Mr. River. It is my understanding, yes, sir.

Mr. Mreps. With regard to those 10 amendments ?

Mr. Riper. Yes, sir.

Mr. Merps. Thank you. That is all. ' Skl

The Cramman. The gentleman from South Dakota ? '

Mr. Berry. Well, under your joint jurisdiction, Mr. Rider, is it
possible—are the banks making loans in New Mexico or are they not ?
Do you know ¢ ' \

Mr. RipEr. I cannot answer positively, sir. It is my understanding
that on occasion the Indian has borrowed money from a bank for, may
I say, cattle feeding, this type of thing, the same as any other rancher
v;lquld be engaged in, but I do not have any personal knowledge of
this. ; ;

Mr. Berry. But the loan, the mortgage is not enforceable, is it ?
I mean it cannot be foreclosed ?
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Mr. Riper. This, I eannot answer, sir.

Mr. Berry. I think that is all, Mr. Chairman. :

Mr. Meeps. Mr. Chairman, could I take a minute of my time to ask
the counsel a question ¢ o :

The CrATRMAN. You can ask a question through him.

Mr. Meeps. I wanted to ask a question about this jurisdiction prob-
lem in civil matters. Assuming that the State of Arizona or New Mexico
has concurrent jurisdiction on civil matters, and a contract is made
between an Indian and a non-Indian, the Indian residing on the reser-
vation, does not the non-Indian have recourse to all of the protections
and all of the statutes which would be available to him as any other
person in the State?

Mr. Riper. This is ; e

Mr. Mzeeps. I am asking counsel this, if I may. :

Mr. SterEr. Mr. Meeds, the answer is “No.” The civil courts do not
have jurisdiction ordinarily over affairs—actions that occur on the
reservation if those actions are a part of tribal government activities.
Now, if you ask me whether a bank can foreclose on a chattel mortgage
on some cattle, I do not know. I would have to check it. I think not.

Mr. MeEps. Personal property ? : :

Mr. StcrEr. I said I do not know. I would have to check.

Mr. Megps. This bill would not affect in any way the real property
questions of trust lands and things like that, would it ?

‘Mr. Sierer. No. I think your premise, however, is probably faulty.
I do not believe that is concurrent jurisdiction in the sense that you
are using it. ;

Mr. MeEps. Where is my premise faulty ? ,

Mr. Srerer. I thought you stated assuming the States had concur-
rent jurisdiction with the tribes and what I am saying is, I do not.
think that istrue. [

Mr. Meeps. Well, I am just using what he has said. T do not know
either. It is your opinion that they do not have. |

Mr. Sterer. That is my judgment, yes. ,

Mr. Meeps. So that if you do not have concurrent jurisdiction, the
testimony which you have given with regard to that aspect of it
would not apply ?

Mr. Sicrer. That is right. At this time. However, if his statement
is correct, then at the time New Mexico under the present Public
Taw 280 wished to amend its constitution, I assume it would have
jurisdiction. sy o

Mr. Meeps. Thank you, Mr. Chairman.

The Crarman. Thank you very much.

(The documents previously referred to follow :)

NEW MEX100 MUNICIPAL LEAGUE INFORMATION MEMORANDUM 68-2

Subject : Position Paper On Protecting the Rights of Indiang: H.R. 15122, S. 1843
and Senate Amendment No. 430 to H.R, 2516. A ‘
From : Donald C. Rider, Executive Director.
Date : March 27, 1968. ‘ Sl 5
The New Mexico Municipal League is an association of cities, towns and
villages governed by incumbent elected or appointed municipal officials. It is
concerned with urban affairs and municipal government in New Mexico and

i
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those policies which affect the people and the orderly growth and development
of these urban areas. : TR

The New Mexico: Municipal League wholeheartedly endorse those past Con-
gressional policies which have encouraged the Indian to become a member of
society and enable him to develop his educational and economic ability to the
fullest extent. ¢ i L £ : ‘

It is our belief, however, that certain provisions of H.R. 15122 and S. 1843
and Senate Amendment No. 430 to H.R. 2516, reverse this Congressional policy—
that Title III, Jurisdiction Over Criminal and Civil Aetions, in these measures
divorces the Indian tribe from the family of governments and, in fact, segregates
the Indian on tribal land in the fear that once leaving such land he will be
subject to state law with which he is unfamiliar and which is unknown to him.
In essence, the language found under these Titles says to the Indian “you must
live under one get ‘of rules while residing on tribal land but-another set of rules
whenever you leave the tribal lands.” If the Indian is to enjoy all the fruits
and benefits of American society without confusion and without conforming to
a double standard, then he must prepare himself from his very beginning.
 In reviewing H.R. 15122 and 8. 1843, the New Mexico Municipal League sup-
ports the intent of Titles I and II. However, it ‘should be noted that there is no
language which grants an Indian,; either male or female, the right to select by
popular election the governor or the members of a tribal governing body. Since
their selection varies from pueblo to pueblo and tribe to tribe, we submit for
referral a copy of New Mewico Indians by Dr. Anne M. Smith,* Museum of New
Mexico, Research Records No. 1, 1966. This booklet details, by separate para-
graphs, the governmental structure and method of selecting tribal officers on
each of the pueblos and reseérvations. In numerous instances, the tribal leaders
are selected by the religious leaders, the caciques. ‘ : i
- The New Mexico Municipal League does take exception to the language found
in Title III, Jurisdiction Over Criminal and ‘Civil Aections, in' these measures.
This language effectively repeals Public Law 83-280, 28 U.S.C.A. 1360.

Indian pueblos abound throughout New Mexico. There are nineéteen pueblos
and five reservations which are wholly or partially within New Mexico. 'Santa
Clara pueblo land extends into the heart of the City of Espanola and commeércial
development, serving the people of Espanola, has occurred on this land.

Two pueblos and one reservation are found in the ‘Albuquerque metropolitan
area; in fact, interposed between the Town of Bernalillo on the north and the
Village of Los Lunas and the City of Belen on the south. The continuing urban-
ization of the Albuquerque metropolitan area and the development of Indian
land will have an effect, either good or bad, on thisarea. - '

‘While it may be argued that the state of New Mexico has failed to assume
jurisdiction over such tribal lands, this assumption is not entirely correct. The
state of New Mexico has'begun on a step by step basis to exercise jurisdiction
in certain vital areas, namely water and air pollution control. '

. New Mexico Laws of 1967, Chapter 190, the Water Quality Act, defines water
as “all water including water situated wholly or partly within or bordering upon
the state, whether surface or subsurface, public or private, except private waters
that do not combine with ‘other surface or subsurface water”; and further di-
rects that the water quality control commission “shall adopt, promulgate and
publish regulations to prevent or abate water pollution in the state or in any
specific geographic area or watershed of the state or in any part thereof, or
for any class of waters.” : ! ‘

“New Mexico Laws of 1967, Chapter 277, the ‘Air Quality Control Act, grants
to the state board of public health similar jurisdiction over'all areas of the state.

1Dr. Anne M. Smith received her Ph. D, in Anthropology from Yale University in 1940.
She has served as Curator I' and Assistant Curator at the Museum of New Mexico during
the period from July, 1957 to June, 1965, with time out as a research associate for a
Rural Health Research Project (U.S.P.H.S. RG-5615). In addition to lecturing at the Uni-
versity of New Hexico and the College of Santa Fe, Dr. Smith has published : Tribal Distri-
bution in the Great Basin, Am. Anth. Vol. 40, No. 4, 1938 ; Health and Disease in Northern
New Mexico, a Research Report, Institute of Behavioral Sciences, U. of Colo., Feb. 1962 ;
New Mexico Indians Today, Museum. of New Mexico Research Records, No. 1, 1966 ; Analy-
sis of Basin Mythology, mss.; Northern Ute Ethnography, mss.; The Concept, “Health”
Among Spanish-Speaking Villagers of New Mexico and Colorado, Health and Human Be-
- havior, Winter, 1963, Vol. 4, pp. 226-234, ' L TR
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If Indian land in urban areas is not subject to such regulation, the health of
many persons living adjacent to such land can be endangered without state gov-
erninent being able to take appropriate action. The ability of the state of New
Mexico to assume such jurisdiction is clear under the doc’bmne set forth in
Organized Village of Kake v. Egan, 360 U.S. 60.

While Public Law 83-280 was ‘enacted under the assumption fchat s»tates such
as New Mexico would have to amend their constitutions to assume jurisdiction,
the 1961 Supreme Court decision cited above seriously challenges this assumption,

The ‘Alaska Statehood Act and the ‘Alaska Constitution provided that the
United States retained “absolute jurisdiction and control: of Indian property

(including fishing rights).” The State of Alaska had attempted to invoke state

“police power jurisdiction to regulate use of salmon traps by the Kake Village
Indians. The Indians claimed they were outside state regulatory: jums;dwtlon
The United States, on behalf of the Indians, argued that the legislation in the
Alaska Constitution and Statehood Act prohibited the state from any regulation
of Indian fishing rights Justice Fnankfurter, wmtmg for the majority, held as
follows :

“The principal dlspute now concerns the meamng of %eetlon 4 of the Statehood
Act.in which the State disclaimed all right and title to and United States retained
‘absolute jurisdiction and control’ over any lands or other property (including
fishing rights), the right or title to which may be held by any Indlans, Eskimos,
Aleuts (hereinafter called natives) -or is held by the United States in trust for
“such natives. 396 U.S. 60, a1 69.” =~

Justice Frankfurter then goes on to pmnt out that the parties Were proceedmg on
the assumption that if the Kake Indians had “fishing rights” within the meamng

of Section 4 of the Statehood Act, then the State could not apply its law:

“The assumption is erroneous. Although the reference to fishing rights is umque, i
“the retention of ‘absolute’ Federal jurisdiction over Indian lands adopts the
formula of nine prior Statehood Acts. Indian land has alawys remained: ‘under
the absolute jurisdiction and control of the United States.” 36 Stat. 557, 569 ; yet in
Williams v. Lee, 358 U.S. 217, 220, 223, we declared that the test of whether a
State law could be applied on Indian-reserved land was whether the application of
thatlaw could interfere with reservation self-government. The 1dentica1 language
appears in Montana’s Statehood Act, 25 Stat. 676, 677. In Draper v. United States,
- 164 U.S. 240, the Court held-that a non-Indlan who was aceused of murdermg an-
other non-Indian on the Montana reservation could be prosecuted only in the
State courts. The Montana statute applies also to North Dakota, South:Dakota,
and Washington. Tdentical provisions are found in the acts admitting New Mex-
ico, (36 Stat. 557, 558-559) and Utah (28 Stat. 107, 108) and in the Constxtutwn‘
of Tdaho . .. and Wyoming , . . which were ratified by Congress. ... :

“Draper and- Williams 1nd1cate that ‘absolute’ federal jurisdiction is not in-
variably exclusive jurisdiction. The momentum of - substantially identical past :
admission legislation touching Indians carries the settled meaning govermng
the jurisdiction of states over Indian property to the: Alaska Statehood Act in
light of its legislative history.

“The disclaimer of right and title by the state was a dmelanner of proprietary
rather than governmental interest. It was determined, after some debate, to be
the best way of insuring that statehood would: nel’cher extmgulsh nor estabhsh
claims by Indians against the United States.” -

Mr. Justice Frankfurter proceeded to review the:history of the legal relatlon
of Indians to the various states and pointed out that the. strong tendency of
Congressional action was toward permitting the ever broader assumption of au--
thority by the states over Indians within their boundaries. He quoted with ap-
proval the following language of New York, ex rel Rays vs. Martin, 324 U.S.
496, 499 : “In the absence of a limiting treaty obligation or congressional enact-
ment, each state had a right to exercise jul‘lSﬂlCthIl over Indlan reservatlons
within its boundaries.” !

Mzr. Justice Frankfurter sums up his decision in these words )

“These decisions indicate that even onreservations, state laws may be apphed to
Indians unless such application would interfere thh reservatwn self-government
or impair a right granted or reserved by Federal law.”

On the basis of this‘decision of the Supreme Court, it can be argued that con-
trary to the assumption of the drafters of Public Law 280 as it now stands, the
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language in the New Mexico Constitution, referred to above, does not impose
or create a constitutional impediment to the assumption of state jurisdiction.:

It should be borne in mind that Public Law 280, as presently drawn, earefully
protects the proprietary interests of the Indians in their lands and other species
of property. So it can scarcely be argued that the proposed bill is necessary to
prevent a state from despoiling the Indians of their property. The real purpose
of the present Public Law 280 is to encourage that progressive trend toward uni-
form state jurisdiction over Indian and non-Indian citizens, which Justice Frank-
furter approvingly refers to in his decision-in the Kake Village case. In view
of the anachronistic doctrines of Indian sovereignty, and immunity from suit, as
well as the extreme difficulties arising out of the indispensibility of the Umted
States in actions involving Indians and Indian tribes and all.the forbidding
problems of the United States’ immunity arising out of that issue, it would be most
undesirable to have an expression of Congressional intent at this date to retreat
from the promising steps spelled out in the Kake Village case toward uniform
state jurisdiction and take a long step backwards and thereby encourage the In-
dians in the belief that they can forever remain independent of state jurisdiction
as so many enclaves of land and people enjoying numerous benefits from the state
but resisting the uniform and non-discriminatory application of the police power
of the state. In the long run, the solution of the many problem areas between the
state and its Indian citizens, in the areas of taxation, development of natural
resources, etc., will require at some future date the integration of Indian people
and Indian country into the general framework of state law. A step backward at
this time would very possibly result in a serious and unnecessary setback to the
long-range solution of state-Indian problems.

_The language contained in Title II1I of H.R. 15122 and 8. 1843 raises more
jurisdictional questions that are unanswered. In New Mewxico Indians, Dr. Smith
stated:

“The Indians have demonstrated their desire for education in many ways.
Table IV shows the proposals made under the Economic Opportunity Act and the
number of requests for Project Headstart programs. Preschooling, followed by
good schooling, will develop a familiarity with aspects of the American econoxmc{
system which at the present time have little meaning for Indlans whose security
in the past has been based on the group.

“Yet undoubtedly closer relations with non-Indians will involve clarifying
many legal uncertainties. The question of dedication of land for State roads
going through Indian reservations has already proved a thorny problem for
the State Highway Department and Santa Clara. The location of interchanges
which will markedly affect Acoma has:' been argued about for more than a
year and is not yet settled. One basic problem is the maintenance of law and
order on Indian land. With the exception of major crimes, which are handled
in federal courts, law and order on reservation lands are maintained by tribal
police and courts. A criminal incident which took place on the Navajo reserva-
tion points up certain legal problems when no Indian is involved.-Apparently the
State had no jurisdiction, since the alleged crime occurred on reservation land;
and neither federal nor Indian authorities claimed jurisdiction, because no
Indians were involved. A judge dismissed a case because, he said, State courts
have no jurisdiction to try a case brought by an Indian against a non-Indian
for damages resulting from an automobile accident occurring on a' reserva-
tion. Still another kind of legal tangle was revealed when a pueblo man was
‘tried by his tribal court and sentenced to serve time in the Santa Fe City jail.
(The city- has an agreement with several pueblos to house prisoners.) The in-
dividual concerned charged that his civil rights had been violated.

“Another legal problem arises from the fact that the State cannot enforce com-
pulsory school attendance laws on a reservation without the consent of the tribal
authorities. The State has sought authority to enforce regulations regarding air
poluti-on against industry located on reservation land leased from Indians.
There is also a problem concerning use of city or county fire-fighting facilities
for fires on Indian land.

“Certain problems result from the Indlans special status. In 1924 Indians
were -declared full citizens of the United States. As such, they are subject
to state and federal laws when off the reservation. They pay federal and state
income taxes, gasoline, sales, and excise taxes. They are eligible to vote and
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serve on juries; they must serve in the Armed Forces of their country just
as do ‘other citizens. It should be added that they have sérved with distinc-
tion in all branches of the Armed Forces. Since 1948 they have been' eligible
to vote in New Mexico, but only recently have they made much use of this
privilege, because of the fear that, if they voted, their special status in regard
to BIA and USPH services and the trust arrangements protecting their land
might “be endangered. The Senate Judiciary Subcommittee on Constitutional
Rights in 1964 completed-a two-year study on the rights of American Indians.
Most of its recommendations concerned protection of the civil rights of Indians,
but the Committee also' recommended that the United States give ‘its consent
to any state to’ assume, in whole or in ‘part, civil and/or criminal jurisdiction
over Indian reservations, provided that the Indian tribes:involved -also give their
consent. Indians have been jealous -of a tribe’'s right to maintain its own code
of law and order on a reservation, and the states have hesitated to take on the
expense of enforcing law on Indian reservations. This question will undoubtedly
be the subject of much consideration in the future on the part of the State, the
Indians; and the BIA. All the legal problems mentioned ‘above should be ex-
plored, and possible solutions should'. be sought, without delay, as relations
between Indians and non-Indians‘become more frequent. Other states with large
Indian populations, such as South Dakota, have already faced these problems.”
‘The language found in H.R. 15122 and S. 1843 may answer her questions but
raises other more basic questions; suchas:
+1; Will an Indian, residing on tribal land, be subject to state tax laws such
as the income tax or the gross receipts and compensating tax if:
a. he is gainfully employed in an occupation-off Indian land ; or :
b. he operates a business on tribal land that is ad;acent to commercial
development on non-Indian land? Santa Clara pueblo land extends into the
commercial heart of the City of Espanola. A shopping center has been op-
‘erating -on this Indian land for a‘'number of years. If any of these busi-
nesses is 'owned by a Santa ‘Clara Indian, will this Indian owner be subject
to a state income tax, or'a gross reéceipts tax? If he is not, he places his non-
Indian competitor who operates a similar business across the street at such
a competitive disadvantage that the non-Indian'operator who pays taxes
will be forced out of business. In essence; an Indian engaged in a business
on: Indian land would enJoy “free port” status and: n0ft be subject to state
tax laws.
2. What jurisdiction does a state possess:if an enterprlse is owned by an
Indian or Indian tribe but'its operations are leased to a non-Indian?
3. What court has jurisdiction over a traffic accident between an Indian
and a non-Indian that oecurs on'a state highway crossing Indian land?
4. Will-the state be able to enforce traffic regulations against an Indian
who violates a regulation on a state highway which erosses Indian land?
5. May the state or one of its political subdivisions eénforce health, housing
and other sanitary codes on Indian-land to be subdwided for leasing and use
by non-Indians?
6. May the state legally spend money for educational or welfare purposes
© for Indians on Indian land if the Indian is not subJect to such laws as aid to

-~ dependent children or aid to the blind?

- 7. Will the state be able to regulate the explmtatmn of natural resources;

" such as oil and gas conservation or uranium mmmg, on Indian land?

The New Mexico Municipal League recognizes and is appreeciative of the many
efforts made by the Indians to.improve their education and-economic opportunities
as well as their efforts to preserve their culture and heritage. The state of New
~ Mexico and the nation gain with each advancement made by the Indian; how-
ever, ‘the language found in ‘Title III of these two measures creates division
rather than integration.

Some of the nineteen pueblos and five reservations may accept some state law
and not others. Some state law may be apphcable to some tribes and not others.
The administrative morass in Wthh state agencies will find themselves will be
insurmountable.

Under the dicta set forth in Orgamzed Village of Kake v. Egan and the pro-
visions of Public Law 88-280, the state:of New Mexico will be able to exercise
its responsibilities' as-its resources permit. The New Mexico Municipal League
urges that the state be allowed to continue to function under these laws and that
Title IIT in H.R. 15122 and S. 1843 be deleted from these two measures.
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UNITED STATES

DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS
1965
(exerpt)

CITY OF ALBUQUERQUE,
Albuquerque, N, Mex., March 27, 1968.
Mr. DoN RIDER,

Baecutive Director, New Mewxico Municipal League,
Santa Fe, N. Mex.

Dear Mz. RipER: There is enclosed a statement concerning legislation relating
to jurisdiction of Indian tribes and matters on which you will be testifying for
the New Mexico Municipal League Friday, March 29, 1968 in Washington, D.C.

Will you please deliver the attached statement from G. B. Robertson, City
Manager of Albuquerque, relating to this city’s particular position on'this pro-
posed legislation and explain to the committee that if further notice had been
possible, members of the city governing body would have been present to testify
in person.

Your courtesy in this matter will be appreciated.

Very truly yours,
FrANK L. HORAN,
City Attorney.
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A STATEMENT ON BEHALF OF THE CITY OF ALBUQUERQUE, N. MEX., RELATIVE TO
 PROPOSED AMENDMENTS TO PUBLIC LAw ‘83-280 RELATIVE TO INDIANS ;

We are very recently advised that there are several proposals now pending
in Congress to-amend Public. Law 83-280 (67 Stat. 588) so that the State of
New Mexico (or any other state) may not exercise jurisdiction over Indian
country unless the; Indian coumcil or tribe' ¢onsents to the jurisdiction. We .
understand 4 hearing on one of these bills will be Friday of this week; March 29,
© I am viewing the matter in-itg relationship to Albuquerque. There are three
Indian pueblos near Albuquerque: Isleta on thesouth, Laguna on the west,
and Sandia on the north. Sandia Pueblo: is 10 miles: from the northern, City
limits; the Isleta Pueblos is 10 miles: from -the south City limits; Laguna is -
'35 miles away. . R R P e ;

 The proposal would provide that neither state legislation nor eity and county
legislation would apply to Indians unless they took affirmative action to approve.
1t may be helpful to illustrate some of the possiblé points of disagreement. - -

1t has been proposed that a pulp mill be established on the Isleta Imdian

Reservation south of Albuquerque. The location’in the Rio Grande Valley would

assure distribution of the air pollutants throughout the Valley area of Bernalillo

and Sandoval counties, and the wellsknown contaminants from the pulp mills
would: become part of the atmosphere in this area. If the proposals. before

‘Cotigress were enacted the City of Albuquerque could do nothing about it, nor

could the State of New México without the consent of the Isleta’ Tribe. The

latter may hardly be expected to accept control where theé financial inducements

for tribal gain are so great. g ’ T LN g

Since the building of the Panama Canal, malaria control through mosquito
abatement has been familiar to Americans.: Along the Rio Grande Valley, mos-
quito breeding is a continuing hazard which has not been reduced in systematic
fashion by unified efforts at control because of the overlapping governmental
jurisdictions which extend along the river and the lack. of authority in certain
special service districts to utilize funds for such purpose. If the legislation is
passed, the effort to unify the control over areas of-this kind will be aborted
by the power of the Isleta Pueblo in this area to refuse to accept the responsi-
bility for doing their partin the tribal area.

_ Although discussion of the problems of industrialization in our Indian
pueblos may appear speculative as of today, recent legislation enacted by Con-
gress for the encouragement of industrialization in the hope of improving the
lot of American Indians does provide economic inducements to manufacturers
which will ultimately turn speculation into reality. When this occurs the other
results of industrialization may be expected to follow. It is not hard to foresee
that families working in or with such industries will have school children

~and that convenience will dictate the building of school facilities on tribal
areas. We have already found in New Mexico that compulsory school attendance
does not apply to the Indians; and one can easily: foresee that this kind of
differentiation will result in a denial to the Indian child of his right to an equal
education, not because of the ‘selfishness of the white man, but because of the
existing restrictions on the enforcement of school attendance laws and the
indifference of some tribal leaders to the need for education.

A food processing plant presently exists on one of the nearby Indian reserva-
tions. This plant, and others in the future, must depend on off-reservation sales.
It is essential that .any such.food processing operation comply with all state
and local laws relating to food sanitation, water supply, liquid and solid waste
disposal, vermin control, labeling, weights and measures, ete. :

The collection, transportation and disposal of solid wastes must be handled
on an area-wide basis. Most govérnmental units are too small to economically
‘handle this land pollution problem by themselves, The only solution lies in a co-
operative, .area-wide approach. The COity of Albugquerque has just received a
$65,000 United States Public Health Service planning grant to plan for effective
solid waste disposal for the Middle Rio Grande Area from Bernalillo to Belen.
This area includes the densely populated areas of two Indian reservations.
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This metropolitan area shares- problems of surfaee and sub- sul:face water
resources and problems of water!' pollutw control with nearby Indian reserva-
tions. Pollution producmg activities on an Indian reservation may adversely affect
the quality of this precwus natural resource for all nearby or downstream private,
municipal or-industrial water users.

- The Weltare Department of the State regards the Indian tmbes as perhaps
* the most serious social problem matrix with which they have to deal. That this
is' so for obvious reasons need mnot be argued. However, if the proposed legis-

lation is to be enacted; the attempts of the State to require actions which will-

take care of the deperident children, the sick and the disadv antaged will run
head-on into the prohibition ‘contained in the proposed legislation against dction
taken without a consent of the tribe.

Recently, in the metropwohtan area of. AIbuquerque an 1mt1a1 attempt ‘has been
made to establish regional planning, and all agencies of the Federal Government
responsible for admmlstermg programs “the Demonstration Cities Act of 1966
have insisted that the region must include the Indian pueblos I have mentioned,
together with some-Surrounding: areas. A ‘council of governments has been estab-
lished and has determined to invite the Indian trlbes to participate in its govern-
ment and operation. The proposed legiglation ‘can : d. will give a veto: power
to the tribal leaders on proposals made by the Council of Governments and will
effectively interfere with regional planning. :
- That the doubts here expressed are not academlc is demonstmted by ‘the
result of an effort by the Village of Dspanola to annex a small part of the Santa
Clara Indian Pueblo to the village and to impose its village one- -cent sales tax
on sales made by the superma1ket which leases land from the Indlans there.
The Supreme Court of New Mexico in 1961 ruled that the tribe is a political
entity over which thé village can exercise no jurisdiction. Your Food Stores wv.

_Village of Hspanola, 68 N.M. 327, 361 P. 2d 950. As a result, the merchants in
the shopping center have an advantage over other merchants “across the street”
and the village is supplymg services to an alea which 1s ‘not contrlbutmg its
fair share to the community.

A further illustration of the kinds of controversies ‘which have already oc-
curred is the case of Batchelor v. Charley, 74 N.M. 717, 398 P. 2d 49 (1965).
‘"There the creditor brought suit on a promissory note against an Indian who lived
not ‘on. the reservation but on land leased from the United States under the
Taylor’ Grazing Act. The Supreme Court-of -New Mexico followed the rule
announced-by the Supreme Court of the United States in Qrgwmzed Village of
Kake v. Egan, 369 U.S. 60, 82 S.Ct. 562, 7 L.Ed.2d 573 and ruled agalnst the
debtor.

. Again, in 1966 ‘2’ Hative of New Mexmo ran ‘over an’ Indlan on a highway
rutnining through an Indian reservation. The survwm"s ‘sued for¢ivil damages and

' the defendant asserted that the law of New Mexico does ont apply to-tortious
conduct on an Indian reservation. The Supreme Court of New Mex1co overrule(l
the defense. Paiz v. Hughes, 76 N.M. 562, 417 P.2d 51, i

These cases, and. others not reviewed hele, demons‘trate how junsdlctmnal
barriers are used to interfere with tax administration, ‘contract performance,
and tort 11ab111ty sometimes with success and sometimes not. The proposed legls-
lation will increase. these barriers and build a Wall around the Indian: ‘What is
intended to protec-t him will but isolate him. It is directly contrary to our present
momentum by whi¢h' the Indian and other minorities- are takmg their r1ghtfu1 :
place in the civilization of the Twentieth Century. =
* Although this statement has been formulated by the: Olty Manager ot' Albuquer- i
que and his professional staff, it embod;es the conclusions on policy matters
which have been: 1eached by the govemnnfy body, that 1s, ‘the Clty Commls‘:lon

- of Albuquerque. ‘ )

- Respectfully subm1tted

(xARLANB ROBERTSON,
City Mcmagcr
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MIDDLE RIO* GRANDE COUNCIL QF GOVERNMENTS :

The CHAIRMAN The next witness is Mr. Clarenee Acoya, executlve
director, New Mexico Commission on Indian Affairs. Mr. ACOya, we
are glad to have you before the commltt,ee Do you have a ertten
statement’l S : :

STATEMENT OF CLARENCE ACOYA EXECUTIVE DIRECTOR, o
. NEW MEXICO GOMMISSION ON INDIAN AFFAIRS

: Mr. Acovya. Yes, sir; I do. Honorable Ohalrmml and members of the
committee, I I have a statement from the Governor of the State of New
Mexico in behalf of t.he Indla.n pueblos. I wish to read the stwtement
sl
The CHAIRMAN. You may prooeed
MMr. Acoya. A stabememt in behalf of the 19 Pueblo Indmns of New
exico.
Mr. Mzrps. Dowe have cop1es? You do not. have a copy ¢
Mr. Acova. No, sir; I do not. I just got this this mommg
The Crratruax. He can read it and we will pass 1t ta,round
Mr. Acoxa. Thank you.

Iam asking Clarence Acoya, Executive Dxrector for New Mexmo Gommlssion
on Indian Affairs to convey my support in the direction expressed by the letter of
transmittal and resolution adopted by the All-Indian Pueblo Council of New
Mexico.

The resolution: expres«ses concern for sections of Title I and II of S 1843,
where in. the opinion of the All-Indian Pueblo Council, constitutes an invasion
upon their inherent authority to administer justice within ‘the scope of their
governmental 0rgam1zat10ns and a threat to the total way of self-government

{ustified as being sovereign.

. It has been my understanding, through my contact and association with the
Pueblo Indian entities in the State of New Mexico, that their people have always

had the basic guarantees of freedoms parallel to those found in -our own Blll of

Rights.
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I would appreciate your:consideration for revision of those sections in- 'bh.e bill
so that the Pueblo people are not threatened in the du‘ection of un'due harﬂs ip
Ieadmg to a breakdown in theirsystems. !

It is my sincere desire that the Indian citizenry of New Mexico Work iout a/
sysbem conducive to continued good working relationships with all our/citizéns
in order that we continue the harmony for the sake of a meaningful development
in the direction of progress for all. Thank you for the opportunity to convey thls
megsage. David F. Cargo, Governor of the State of New Mexico. ‘ ‘

The Cratrman. We have a statement that was presented as a part
of Mr. Montoya’s statement ; but it was not, put in the record, because it
did not rsggw that it was s1gned At least T could not see that my copy

was si

Now%nthls is all very well and good but what position does the Gov-
ernor take on this legislation at the present time? Is he for the Indian
rights bill as it is presented in Senate bill 1843, House bill 15122, and.
House bill 15419, or. is his position that he W&I"ltS a closer considera-
tion of titles I and IT of the Senate bill 18437

Mr. Acova. Yes, sir. This is it. He is in favor of supporting the
Pueblo Indians in the revision or what they are asking under tltles I
and IT, sir, :

The Cramaan. Thank you very much.

The gentleman from Washington ?

. Mr. Mzeps. Just a.preliminary questmn Are you . representmg ’che
Governor here? Do you speak. for him in all'respeets on this matter .

Mr. Acova. Yes, sir; on Indian matters. .

M. Meeps. Where i ‘IS the State of New Mexico with reg‘trd to their
constitutional revision or whafoever 18 necessary to acqulre ]urlsdlc-
tion under 2807 . ,

Mr. Acoya. They have never entertained rthe mwtter, SIT., A matter.
of fact, under the Constmutlon, of course, a disclaimer is ‘t}us, that the
State will never assume ]umsdlctmn over Indian. lands unless it is.
either revised, the Constitution is revised through referendum orby a
constitutional vote. .\ .

Mr. MEeps. And is that belng pnoposed at all at the present tlme?

‘Mr. Acova. No, sir; never has.

‘Mr. Meeps. So tham the positions taken by former w1tnessers that the;
Erevalence arising from the lack of jurisdiction by communities and

y States, there doas not appear to be much relief in sight for them at
the present time by the State taking jurisdiction, does there? . . .

. Mr. Acova. No, sir. That is true. . : '

Mr. Megps. If you—and speaking for the Governorw——lf the ‘State
of New Mexico was to take Jumsdldtmn would it be your position
that the first 10 amendments to the U.S. Oonstltutlon should not apply
to Indians living on reservations?

Mr. Acova. If the State did mtake]urlsdlotqon? Py

Mr. Mexps. Right. ' '

Mr. Acoya. I think his position is that he supports that the Ball
of Rights apply with the exception of titles I and II be worked out.
so that it would be conducive to-continued good relationship vmth the
Indian pueblos.

Mr. Meeps. Are you aware that title T i is, in effect 2, gmntmg of the
first 10 amendments to Indians on reservations? :

- Mr. Acova. Sir, I did not get the question.

93-452—68——7
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My, MrEDs. Are you aware that title I of this proposed bill is in
effect granting of the first 10 amendments to the Indians on reser-.
vations? - - £ . “ iy 4

Mr. Acova. Yes. s Sobg ke sl gl e g

Mr. Merps. And that title IT is establishment of model codes or a.
model code for criminal matters and civil matters on Indian reser-
vations? Are you aware of that? : :

Mr. Acoya. Yes. o Sy - 5T

Mr. Merps. How would you suggest that the first 10 amendments to
the United States Constitution be made -a,;};glicabl‘e to the Indians in
any other way than by passage of law either by the State or by the

Federal Government? i B

Mr. Acova. Well, I believe, sir, that the Indians themselves with.
their law-and-order codes and their constitutions, they have allowed
this type of thing within their own jurisdiction, In other words, that
their constitutions have allowed their people those rights or freedoms
under the Bill of Rights. . e SR TS

Mr. Meeps. You feel that they have, them, at this present time,

Indian people have at the present time all of the rights of the first
10 amendments to the United States Constitution ? :

Mr. Acoya. Yes, sir; I do. T S e

- Mr. Meens. Are you aware of any problems that have arisen with

egard to alleged persecution of religious beliefs on Indian reser-
vations in the State of New Mexico? ‘ Se PR

Mzr. Acova. Not on those that were expressed this morning, sir, in the
respect that the people that were in this position primarily those
- people that, would not conform to the ways of their own pueblos, con-
forming to the customs and traditions of their respective pueblos. -

- Mr. Merps. Well, what if those customs and conditions were in effect
a violation of religious freedom ? L e T

Mr. Acova. As T understand, sir, these customs and traditions are
not in any way violations of any religious beliefs. - B Y

Mr. Mesps. Well, T have information, and you may know more about
it than I do, but about 6 months ago a tribal council of the pueblo.at
Isleta passed an ordinance prohibiting a certain Catholic priest from
coming on the reservation to hold services. A group who supported the
priest took the maitter to the tribal court, The court declared ‘the ordi-
nance contrary to the pueblos’ constitution. The council called the
judges before it and purported to impeach them. When the tribal
judges refused to accept their imprisonment and to surrender ‘their
offices, the power of their offices, they were incarcerated for several
days by the order of the council. Are you aware of that?

Mr. Acova. Yes, sir; Tam. , R e

Mr. Mzeps. Did that actually take place? -

Mr. Acoxa. Yes; it did. ; : ‘ STy

Mz, Mzrps. Would you call that a practice of religious freedom in
that pueblo? =~ =~ et , ' vy

Mr. Acova. As I understand, there is a—from the Governor’s stand-
point, if T may, sir, this is considered a local situation where the local-
ity itself has the ability to work out its own problems. In this case,
where we find this type of thing, it was the Isleta Pueblo’s position to
do as it saw fit within its own powers of the government to handle such
a situation.
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. Mr.-Merps. Well, do you think that the Indian people on reserva-

tions should be made that much different that they can work out sit-
uations locally such as that where religious freedom is threatened ?

Mr. Acova. Well, I think the State’s position is this, that the local
people can work out their own problems, that the State really has no
jurisdiction. So, I believe that the feeling is that the Indians have their
freedoms, have their own government, they have a right to work out
their own problems. B o

Mr. Meeps. You said earlier that you thought the first 10 amend-
ments to the U.S. Constitution presently apply to these Indians. Do
you call that the application of the first 10 amendments, specifically
the first amendment to the U.S. Constitution, where a person can be
jailed and a Catholic priest can be prevented from conducting religious
services? Is that application of the first 10 amendments? ‘

Mr. Acova. Well, here again, sir, if I may, we believe that the
Pueblo Indians within their own tribal governments in application
of the——

Mr. Meeps. You are not answering my question, sir. I am asking
you simply, Do you believe that is an application of the first amend-
ment to the U.S. Constitution where a Catholic priest can be prohibited
from conducting services? Is that religious freedom ? /

Mr. Acoya. 1 donotbelieve so.

Mr. Mzezps. I donotbelieve so, either.

Mr. Acoya. If I may,si i :

Mr. Meeps. So the only conclusion we can arrive at from that is
that at least in that instance they did not have religious freedom, is
that not correct ¢ Lo ,

Mr. Acoxa. I would say not. o i

~Mr. Meeps. And if this bill would provide religious freedom for
these people, would not you think it would be a step in the right di-

rection ? |

Mr. Acoya. I believe so.

Mr. Mzeeps. Thank you. A ; I TR :

The Cuairman. Are you speaking now for the Goyernor or for
yourself in answer to the last question ? e

Mr. Mzeps. He said he was speaking for the Governor in all re-
spects, Mr. Chairman, e ,»
. The Cramrman. I am asking the witness, Are you speaking for the
Governor or for yourself in answer to that last question ? i ‘

Mr. Acoxa. I speak for myself,sir, . - L '

The CuairMaN. You speak for yourself on the last question. I
thought so. ; : L Lo

Mr. Meeps. Mr. Chairman—— ; e

The Cuatrman. The Chair is not going to stand to have any member
of the committee start an argument at this place. If you want to ask
the gentleman another question; the Chair will allow it. We are not
going to argue here in the committee. o L e

Mr. Meeps. Mr., Chairman, I asked initially, my first question was
whether he spoke for the Governor in all respects and he said he was.

The CrairmaN. And the gentleman got carried away with his own
questioning and he went beyond the question that the witness had in
mind. Now, if the gentleman wants to ask him again as the Chair asked
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him, he can go ahead’ und do 1t but he can: 1mpeach ‘his own mtness
ifhewantsto. - /-

Mr. MeEps. I do not seek to 1mpeach hlm Elther the Wltness speaks
for the Governor or he does not speak for the Governor. ;

- The CrratRMaN. The gentleman from South Dakota? - -

- Mr: Berry. Just one question, Mr. Acoya. Now, is it your: osMon
that you oppose this legislation? Is not that your: posmon? [ou are
opposed to the passage of this Senate bill

~Mr. Acova. As I understand from the: Gover'nor s message, sn', he
oppeses two titles that hementioned, title T and title IT, sir.

‘Mr. Berry. What about 280 the: repeal covered by 280? Wha,t isi hls
pos1tlon9 (L
28(1)\11‘ Acova. Hls pos,1tmn 1s lhe Wants to see the repea,l of Pubhe Law

. Mr. Berry. Hedoes? Cf el AR e

CMr. Acoya. Yes. 00 AR

Mr. Berry. Thank you.

The Cuairman. Does the gentleman from Idaho have any questions?

Mr.“McCrure. You | say the Governor wants to seek the repeal 0(f
Public Law 2807 ‘

Mr. Acova. Yes; sir, thatis rlght

Mr. McCrure. Can I ask you why he does9 Why does he w1sh to see
that repealed ?

Mr. Acova. He believes thls, sir, tha,t tho Indlams Ishould be con-
sulted. The Indians'should make it known that if they want juris-
diction, State jurisdiction, then, therefore, with' the consent clause; this
would allow them to do it I mentioned before, sir, that there wis never
a case that was—the occasion never arose for Public Law 280 to be
1mplemenbed elther through the letrlsla,tu're or through a constltumonal
vote. ;

Mr. Berry. And so it has been no problem 1n the past?

Mr. Acova. No problem at all, sir.

Mr. Berry. Public Law 280 has posed no tht'eat tothe Indlan people
of New Mexico? &'

Mr. Acova. No. ity

‘Mr. Berry. Because of State action?”

Mr. Acoxa. Yes, sir.

Mr. Berry. And its presence,’ the whole present trend poses no threat
to the people of New Mexico as far as they are concerned?

Mr. Acoxa. No; not as far as we'can see.

Mr, Brrry. Wotild it be a fair statement, trying - to dletlll all of the
questions and answers that have preceded, would it be a fair statement
that it is the feeling of the State of New Mexico that the rights ex-
pressed in the first 10 amendments of the U.S. Constitution are ade-
quately protected by type of constitutions and customs and that it is not
necessary to have them applied directly ? Is that a fair statement?

Mr. Acoxa. Yes, sir.

Mr. Berry. And, would it be a correct further statement that it
would be your feelmg———p]ease, if I am misstating it at all, dlsagree
with me. :

Mr. Acoya. Surely.' ‘

‘Mr. Berry. I want to understand you. Would it be a' correct further
statement of your feeling that the application of the first 10 amend-
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ments of the Constitution of the United States directly would be more
harmful than helpful? ooy D L e A e

Mr. Acova. Let me answer it this way, sir. I do not think it would
be harmful at all. As a matter of fact, I think it has beén expressed
by the Pueblo Governors that they have had this same type of thing
and the only thing they have not done yet is to codify those customs
and traditions which express the freedoms that they have always had.
So, therefore, it would not be harmful at all if it were today that we
had a bill that passed that gave even an addition. This would be
superfluous in a sense. ' S ; o

Mr. Brrry. Well, if it would not be harmful, why would you be in
opposition to it? O TR R TRE TR s o

Mr. Acoya. In the Governor’s statement——- '

Mr. Berry. Yes.: = ¢ el : : Ey

Mr. Acoya. Well, insofar as he is concerned, he is going along with
the Pueblos in their understanding of title I and title IT. He feels that
if the Pueblos feel this way, then, therefore, it is his position also to
feel that way. X Ve SR »

Mr. Berry. Although he does not see any harm in title L.

- Mr. Acoxa. No, sir; I do not believe so. folor i

Mr. Berry. Thank you. ‘

Mr. Acova. Yes, sir. ~ ’

Mr. Berry. I have no further questions.

The Cramrman. Any further questions of the withess? ;

Mr. Acova. Mr. Chairman; I would like to read a statement with
regard to Mr. Meeds’ question on religion. I think he was referring
specifically to the Isleta situation. I have a statement here that shows
the purpose of the action that they took down at Isleta Pueblo.

The Cramman. This is a statement that you give in addition?

Mr. Acova. Thisis anaddition, yes, sir. ~ ~

Mr. Mexrps. Reserving the right to object, just a point of personal
q;xe§tion, Mr. Chairman, is this your statement or is this someone
else’s or: SR :

Mr. Acova. This is the Pueblo of Isleta’s statement and I wish to
have the gentleman from Isleta read this, Mr. Abeita.
* Mr. MEeps. This is the— ' B

The Crarman. Lieutenant Governor of the Isleta Pueblo. N

Mr. Meeps. Pardon me, Mr. Chairman. This witness is not sched-
uled and if T may have the right to call a witness about this same
matter, I will be perfectly willing to listen. G

The CrarrmMan. Who is your witness ?

Mr. MEeps. I may want to. I may not exercise that.

The CuairmMAN. Isthe witness——

Mr. Meeps. I think we ought to hear both sides of it. ~ %

The Cuarrman. The Chair is trying to be fair. The only reason
he asked Mr. Abeita if he was willing to testify is because the gentle-
man from the State of Washington has raised a question. If the
gentleman will tell me the name of this—is he present in the room?

Mr. MEzeps. No. I do not know, Mr. Chairman. I just—there are two
sides to this question and I would just like to have the right to get
both of them in. I want to hear the gentleman. I just want to have
the right to call someone—— ‘ S
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 The CmamMaN, We will give each witness 5 mlnutes You maya
proceed Mr. Abe1ta Glad to have you come up. ‘ . ;

»STATEMENT OF JUAN B ABEITA LIEUTENANT GOVERNOR OF
: ' ISLETA PUEBLO :

MI' ABEITA Mr Chalr,man, members of the commlttee, in 4nt101pa~
tion that a question might be raised concerning religious freedom in
the Pueblo of Isleta, we have prepared the following brief statement.
concerning the controversy of June 1956. Monsignor Stadtmueller, -
the Isleta parish priest was forcibly evicted from the Pueblo because
of continued involvement in Pueblo civil affairs. It is a matter of
record that he actively fostered causes within the Pueblo membership
which sought to destroy the Pueblo government. This included denun-
ciation and ridicule of our customs and traditions. It is well known
that he stated that he would refuse the holy sacraments of the Church
to members who participated in the ‘traditional practices of the
Pueblo For this reason, the archbishop was requested on several
occasions over a period of several years to transfer the monsignor.
When he repeatedly failed to cooperate in this request actlon forcmg
eviction was taken.

However, at no time did the Pueblo officials ever make any effort
to close the doors of the church and the archbishop was advised that
the church facilities would not be interfered with, but would be
available for services by any church official other than Monsignor
Stadtmueller. It was the archb1shop, who in fact ordered the door
of the church locked.

It should further be noted that at no time have our Pueblo officials
denied any member of the Pueblo the right of freedom of choice of re-
ligion. We have never denied any member access to the Roman
Catholic Church on the Pueblo lands or to any. other church of his
choice. This is further evidenced by the faect of the existence of other
faiths within the Pueblo, some of whom also have church facilities
located on Pueblo lands. ~ : .

Thank you, Mr. Chairman. =~

The CHaTRMAN. T understand from your statement that the regular
parishioners of the Roman Catholic Church were being denied the
right of sacraments that, goes along with worship in the church simply
because of the fact that they still held to some of thelr orlgmal cus-
- toms and beliefs; is that correct? _
~ Mr. ABgITA. Yes, sir, Mr. Chairman. _

The CratrMAN. The gentleman from Wa,shmgton2 ;

Mr, Merps. Thank you, Mr. Chairman. Did the judges actually up-
hold, the judges of the tmbal .the legal system, actually uphold the
rlght of the priest to be there? .

Mr. Aserra, Now, if I may, I have a. resolutlon prmr to the evic-
tion of the—I mean prior to the incarceration of the judges which
was passed on by the Council of the Isleta Pueblo authorizing the
Governor sole authority to negotiate with the Archbishop of Santa Fe
to come to some solution of this religious problem, and be recognized
that the Governor of Isleta Pueblo has the authority to enforce what-
ever agreements be reached ‘with bhe Archblshop of Santa Fe. This



this incident which you are referring to, Mr. Meeds. . .

. The CmAmmAN. 19677 ... 0 Lo
- Mr. Megps. Were the judges actually incarcerated? .~ . -
- Mr. Aprrra, Yes,siv. . o o A

- Mr, Meeps. And, did they have any right. to appeal from this or

Tesolution was adopted by the council the sixth day of April before

any right to get out of jail? On a habeas corpus proceeding or any-
thing like that? ' e st

Mr. Aserra, Yes, sir. They were notified at the time of the incarcera-
tion that they could post bond on several occasions which they refused
themselves. . N : pafad

Mr. Meeps. By whom would they be tried? p i
_ Mr. Agerra. The trial was by the council. It was not a trial. They
were brought before the council after the impeachment, turned. over
their records of the tribal court. When they refused to turn the tribal
records over to the council, as the records were the property of the
tribe, they were held in contempt of the council’s order. So, under
these conditions they were incarcerated. =~~~ . il

Mr. Meeps. And they were to be tried by the same group that, in-
carcerated them ; is that right ? T e T

Mr. Aserra, Yes, sir.

Mr. Mzeeps. That is all.

The CaaRMAN. Do you have any questions?

Mr. MoCruure. I have no questions. i § i

The CuarMAN. Thank you very much, Mr. Abeita and Mr. Acoya.

Mr. Aprrra, Thank you, Mr. Chairman. :

Mr. Acoxa. Thank you, Mr. Chairman. SRR ;

The CuarrmAaN. This means approximately 55 minutes—wait a min-
ute. We have one more witness, Mr. Burnett. Where is Mr. Burnett ?

STATEMENT OF ROBERT BURNETT, PRESIDENT, AMERICAN INDIAN
TREATY & CIVIL RIGHTS COUNCIL

The CrARMAN. Give your name. e {
Mr. Burnerr. I am Robert Burnett, president of the American In-
dian Treaty & Civil Rights Council. I have several documents here
involving civil rights that I would like to refer to before I turn them
in. I would like to make a flat statement, Mr. Chairman, that Indians
do not have civil rights or constitutional rights, and I say very em-
phatically because we have made a three-and-a-half-year research
study of this fact. R S . :
nghav'e tried to get into Federal court on—— . g
Mr. Mggps, Pardon me, Mr. Chairman. Do you have a. prepared
statement? . i _ : b e
Mr, Burxerr. No, I do not. I was just notified of this hearing
yesterday. . . T ; N A 4
The C}I’{AIRMAN. That is the reason why he is limited to 4 minutes.
~ Mr. Burxerr. We have researched this very thorqughly. We cannot
get into the courts as an Indian. We hayve no protection of life, person,
or property. We have no protection in the courts of our rights to hold
office on reservations. We have no right to protect ourselves in voting
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‘rights. And even though a tribe may say that they offer protection of
sorts to its people, this does not offer the opportunity to proteet that
right in court, and that is why we are 100 percent for this legislation.
And to prove that, we have aflidavits here signed by election officials
from the Rosebud Reservation ‘and T would like'to be able to submit
other affidavits from the Cheyenne River-Sioux Reservation as soon as

I get home, because, in this case, the people were deliberately denied
their right to vote with no due process of law in any court—tribal,
State, or Federal. s . ' sy
. “We have documented cases also at home which I would like'to submit
'later to the committee where people have been killed very negligently,
people have been assaulted and nothing can be done about this in tribal
co(,lil_rtsha,s far as recovery for a family that may be left behind’ after
a death, Fe et e T
" 'So 'we ‘are verfi concerned that the committee’s legislation does not
reach’ far enough in the civil rights field of the Indian people: The
rlfht‘ to vote is not fiilly covered, although in some ways probably this
bill'dees cover it. But it should be ‘specifically legislated so that we
know where we stand. The Sioux people’ from the State of South
"Dakota are in a great uproar. I have 'a petition here to the Secretary
of the Interior demanding a referendum to abolish the entire constitu-
tion of the Rosebud-Sioux Tribe. This will be submitted to the Secre-
tary of the Interior. ERAARLE ‘ ‘

We have also—I will submit to the committee—a copy of the Rose-
bud-Sioux Herald in which our tribal attorney recommends that non-
residents not be allowed to vote, and this also concerns us because it is
a charge that those people who dare living off the reservation would
not be given the rigll)xt to vote even' though'they own:property and
‘are, in fact, owners of the tribal property and have relatives there
on the reservation and have a vested interest. b wiedd

This I would like to present to the committee, along with the docu-
ments that I have requested to submit later when I get home, If I
knew this I would——— "« . . Vi 4

The CrammaN. These documents will be received and they will be
made a part of the record or the file, #s determined by the chairman
of the subcommittee, Mr. Haley, and’ the ranking 'member on the
minority side, Mr. Berry. st ' SR

' Mr. Mzgps, Pardon me, Mr. Chaitman. What is the criteria for
whether they be part of therecord orthe file? =~ o

~ The Cramrman. We don’t have the documents’at this time, so we
will have to—it will have to bé up to the chairman and the ranking
member according to our custom and our procedure on this committee.
This is precedent in this committee, Mr. Meeds. '

Mr. Burnerr. I would also like to state for the information of the

committee that the people out in our area are quite shocked at the
fact that Indians do or should have, at least, civil rights, and civil
rights were kind of shoved off and shunted aside because they were
.always identified with the Negro people, and now that they have
‘found out that they do not have civil rights, they are on the move, and
“they are going to continue to move until they are filly covered by
civil rights. o A b Ll Rl G ‘

"The %HAiRMANL You have used up ydir time, ¥Mr. Burnett.

Mr. Burnerr. Thank you very much for this time.
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~ The Cuammaxy. Thank you very much. .. = . . .
" Mr. Meeps, As far as my time—  ° - T

The Cunamta, 1f the, gentlemar. wants't ise’some, of his t

¢
il

that is all right with me. R
- Mr. Meeps. I would very much like to. ., .o o o
The Cratrmay, All'T can say to my colleague is, we are going to
adjourn here at 3:30. Tt doesn’t make any difference what happens,
and we have gof the attorneys to take care of. -\ '\ = ' .
‘Mr. Mgeps, Thank you, Mr. Chairman. . .. =~
‘Again, would you stite what you represent? . ' '
Mr. Burnprr, T am the president of the Americani Indian Treaty

and. Ciyil Rights Couneil. =~ ol
Mr. Memps, Treaty and Civil Rights Cotncil. And ‘what Indians
do_you represent; all tribes of Indians? . . oL
~Mr, Burxerr. No. Presently we have membership in seven States—
not membership, affiliates. We do not have membership. =~~~

Mr. Mezps. Well, I am going to ask you for your opinion. Would it-
be your opinion, sir, in the position that you have, that the overwhelm-
ing majority of American Indians are for the passage of 'S. 1843 as it
stands? L o e S

Mr. Burserr. May I answer in this way. The overwhelming ma-
jority of the Indian people do not realize what civil rights are.

Mr. Merps. Would 1t be your opinion that if the majority, over-
whelming majority, of the Indian people knew. that the first 10 amend-
ments of the U.S. Constitution were not applicable to them on reserva-
t%ons, that they would want those first 10 amendments applicable to
them ¢ ‘

Mr. Ben~err. I think they would demandit, ‘

Mr. Mzzps. And we have heard from people this morning represent-
ing approximately 30,000 Indians. If my calculations are correct, or
anywhere near correct, there are about 350,000 American Indians liv-.
ing on reservations and we have heard from people representing
30,000 of them that do not wish these 10, these first 10 amendments,
applied to them, evidently. . . : , '

ow, can you—you are an attorney; are you not?

Mr. Burnerr. Noj; Tamnot. L Dy . :

Mr. MErps. You are not an attorney. In your position on this Civil
Rights and Treaty Council, can you see any reason why a. group of
Indians living on a reservation or in a pueblo who have all the rights
of the 10 amendments of the U.S. Constitution would be opposed to
any other Indians having them ¢ - ... . = .

- Mr. Burngrr. Noj; I eannot. The only—I understand the Pueblo sit-
uation quite well. I was the representative of the National Congress of
American Indians for 3 years and I know the U.S. Indian sifuation
quite well. I understand their position and I have heard it stated time’
and time again this morning by the different witnesses that in practice
they do have all of these 10 Tights that are referred to here in this bill
and T cannot see why it, would not be well to have it stated in law so
that somebody could go to court and protect that right if and when it
isviolated. oo o

Mr. Meeps. Thank you. e SN

The CHAIRMAN. Any questions? RIS
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Mr. McCLure. You say you are familiar with' iteblo
Do you have any disagreement with the statéments that hav
'n}aﬂe l;j the witnesses that they do as 4 matter of practice have these

. Mr. Bur~nerr. Well, I think you brought up one here that opened
the door pretty much. I think that when you have a practice, this does
not mean that it is very solid. These people who are Eerg's may be great
gentlemen, may enforce these things with every bit of their strength
and their power and their knowledge, but tomorrow there might be
someone else here who does not wish to do this and then your practic-
ing situation goes into turmoil and the first thing you have is what we

“have in the Sioux country, graft and corruption that is taking place
every day. e ' ; 4 e
Mr. N[}(,)CLURE. I think that my question was directed not toward
the possibility but the actuality of the situation as it exists today in
your knowledge. gk ot D
Mr. Bornerr. Well, T have read of the situation concerning the
Catholic priest and I think through diplomacy and working through
the right channels of the church, t%lis could have been and should have
been avoided because this is a great danger. In fact, it can be said
flatly that Indians do not have freedom of religion today.

_ Mr. MoCrure. Isthistrue of the Pueblos?
Mr. Burnerr. This is true of all Indians.
- Mr. McCrure. Isittrueof the Pueblos?

Mzr. BurnerT. Yes,'it is. i i O ‘

Mr. McCrure. And you say their rights of freedom of religion are
being denied to the Pueblo Indians? o

Mr. Burxerr. I don’t think they are being denied today but I think
there is a great possibility. R e A VR Y B

Mr. McCrure. I am asking you whether it is a fact, not whether it
is a possibility. T g X Lo

Mr. Burnerr. Well, it was a fact as far as the one incident was
concerned, yes. ] il o e e
Mr. McCrure. You have investigated that and satisfied yourself?
Mr. Burnerr. We have checked into it, yes. ' '
Mr, McCrure. I beg your pardon?

Mr. Burnerr. We have checked into it. ‘ . i

Mr. McCrure. And you think there was a denial of religious free-
domin that instance? =~ (e s SRe

Mr. Burnerr. Yes. ; o

Mr. McCrure. Do you think this is true of other rights under the
10 amendments of the Constitution as practiced by the Pueblo Indians?

Mr. Burnerr. No. I don’t say and I wouldn’t say unless I could
prove it. " o ;

Mr. McCrure. Your knowledge is based. on' personal knowledge
contained in another area of the country, is that correct, and other
tribes of Indians? - R ‘ '

Mr. Burnerr. Not necessarily. Our research was done in overall
fashion by attorneys, not by myself, by attorneys who are in South
Dakota who went through the entire United States Code including
the Bureau of Indian Affairs Code. ! ,

Mr. McCrure. Did they investigate the situation on the various
reservations to see what was happening as a matter of practice?

Vig
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Mr. Burnerr. In South Dakota, they have, yes.

Mr. MoCrure. Throughout the United States? ; . :

Mr. Burxerr. No, we have not. We haven’t had the funds to dothat.

Mr. MoCrure. All right. Then the factual basis, not the possibility,
but the factual basis in practice behind your testimony is confined to
the area of South Dakota. ’ :

Mr. Burnerr. South Dakota, North Dakota, yes, and Nebraska.

Mr. McCrure. Thank you very much. :

The Caamrman. Thank you very much, Mr. Burnett. :

T would like to call atténtion to the fact that I belong to the Meth-
odist Church, which is a Protestant church and we believe in open com-
munion, but some of my best friends belong to the Baptist Church and
they believe in a closed communion. Now, 1s it your position that if I
went over to the Baptist Church and demanded to take communion
with them that they would have to let me take communion with them?
Is that freedom of religion as faras youare concerned ?

Mr. Burnrrt. No. I think we are going a step too far, Mr. Chairman.

The Cramman. I think we are, too, and I won’t ask you to answer
the question. Thank you very much. ‘

Mr. Bur~err. Thank you. bt

 The Cuamman. We have approximately 40 minutes for four attor-
neys. I would suggest that the four attorneys each use 5 minutes for
presentation and we will divide up the questioning as of this time and
then if we want you back, we will have you back later on. I hope that
this is all right because unless there is an objection, this will be the
proceduretoday. ; &

Hearing no objection, so ordered. :

The first one we will welcome is our friend and cocounsel and fellow
Indian worker, Mr. Miarvin Sonosky.

STATEMENT OF MARVIN J. SONOSKY, ATTORNEY AT LAW,
' ‘ WASHINGTO‘N, D.C.

Mr. Sovosky. Thank you, Mr. Chairman. T shall watch the clock.
You stop me at the end of 5 minutes.

I should like to offer the—my name is Marvin J. Sonosky. I am an
attorney in Washington, D.C., and I am testifying today on behalf of
the Rosebud-Sioux Tribe of South Dakota, the Standing' Rock Sioux
Tribe of North and South Dakota, the Assiniboine and Sioux Tribes
of Montana, and the Shoshone Tribe of Wyoming. -

The CramrmaN. Your statement will be placed in the record as if
read Mr. Sonosky, and you may talkbo it. 12557

Mr. Soxosky. I should like for a moment to direct the committee’s
attention to one salient fact that we noted this morning in the testimony
of the Pueblos. The Pueblos have objected totitles Tand IT.

Now, with respect to title IT, which is a model code, S. 1843 spe-
cifically provides that the Secretary of the Interior is authorized and
directed to recommend to this Congress on or before July 1, 1968, a
model code to govern the administration of justice by courts of Indian
offenses on Indian reservations. The phrase “courts of Indian offenses”
is a word of art in Indian law. It is the Federal supported courts on
the reservation. The pueblos do not have courts of Indian offenses.
They have tribal courts. Therefore, title IT cannot have any applica-
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tion to them and T cannot.undéerstand why they should object to some-

thing that doesn’t apply.to:themu . ; § ;1o o e

. 'With respect. to. the,remainder of 9. 1843, 1 should like to confine
myself te the heart of the matter which isimodification of Public Law
280; Public Law 280 permits the State to impose its laws.on Indian
people living on Indian reservations without their consent, and of all
the Indian legislation on thehooks, there is none better known to In-
dians or more generally despised than Public. Law 280.. .. . .. . -

Public Law 280 and the provisions that.I am talking about that per-
mitted legislation by the State without:the consent of the Indians to
subject the. Indians to jurisdiction. was adopted by Congress without
any hearings. No Indian tribes were heard with respect to that provi-
sion of the statute which relates to extending State jurisdiction without
tribal consent. That was done in executivesession, . o ;

‘When this bill came before the President, President Eisenhower, he
was tempted to veto it and he characterized it as an unchristianlike
approach at the time he signed. it into law, and he urged Congress then
in 1953 to change it. But since 1953, although repeated efforts have
been made, including efforts with the administration, we have not been.
able to obtain any bill from either House, or with one exception, the
Senate. One of the sessions of the Senate did pass a bill amending
Public Law 20 to require tribal consent. ;

I think the committee should know that this requirement has been
brought to bear at least with respect to the tribes I represent in the
States of Montana, Wyoming, and South Dakota. In the State of
South Dakota the Legislature imposed State jursidiction over Indians
in Indian country. This was done on short notice, with small opportu-
nity give to the Indians to present their views. Livestock interests
spearheaded by a majority leader of the State senate, formerly a State
senator from Indian country, were behind the efforts to place Indians
under State control and jurisdiction.

For the first time probably since the Battle of Little Big Horn, the
nine tribes in South Dakota, all Sioux, united and pooled their re-
sources and obtained a referendum under a State constitution to refer
the issue to the people.

The South Dakota tribes purchased television and radio time, news-
paper and magazine coverage, and they brought to the people of South
Dakota Abraham Lincoln’s message that no man is good enough to
govern another man without that other man’s consent. And the people
of South Dakota responded and. rejected by an overwhelming vote
of almost. four to one the statite passed by the State Legislature of
South Dakota to impose jurisdiction, State jurisdiction on Indians
without. their consent. - o R NI ;

+ That was a very costly proeedure for the tribes. It cost them more
perhaps than to run an entire campaign, but it was necessary.

The Cuamrman. Your time has expired for today. When the hearings
were held on:the Senate bill of the 89th Congress, the: National Con-
gress of American Indians were-meeting here., They don’t. represent
all of the Indians, do they, Mr. Sonosky ¢ e F eyt lan
-Mr. Soxosky. No. I don’t think they represent all the Indians. They
represent most. Indian tribes: ‘ ot

- The CuamemaAN: But there were several Indian tribes, including the
pueblos who had no particular notice at that time of what was going
on when the hearings were held in the other body. '
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Mr SONosKY Tha,t 1s not oorrect Mr Chaxrmwn I attefnded those

%HAIRMAN Tha,t i what they saui thl‘% motning.

Mr SoxoskY. No. The record shows that Mr. Montoya who testi-
fied here today, testified in’ detail before the committes, Senate stb-
‘committee in June 1965; also that in Gallup, N. Mex, & number ‘of
Pueblo Indians appeared and testified and hhe told—some of fhese
stories they told, they charged agamst wtheu OWn councﬂ as set out, in
that testimony.

_ The CuArRMAN. Thank ° you'very much. The time of the chalrman
has expired. The gentleman from ‘Xyaéhlngton :

Mr. Mzeeps. Mr. Chairman, I would just like to ta,ke my tlme to
straighten out the record which was made this morning. As I recall
the testimony, it was that the Indians had not, the Pueblo Indians had
not had notice of hearings on that Senate blll and I have before me
the record of the Senate bill, both in 1961 and in 1965, in which the
very gentleman, for 1nstance, who said he had no notlce testified here
in Washington, D.C., on that very bill that is before us, and in 1961
where he and a number of other people, it looks like about seven meiti-
bers of the Pueblos, different Pueblo groups, testlﬁed in ]965 ‘md ‘Lbf)llt
five orsix in 1961 on thislegislation, ,, :

I would like the record stralghtened out on that.

Thank you. .

The CHAIRMAN The gentleman from South Dakota

Mr. Berry, Will you—is it your impression that the reso]utlon
passed by the NCAT asked that these court amendments a,pply only
to courts of Indian offenses?

Mr. Soxosky. I heard that resolutlon this mormng and T was shown
a copy of it this morning. I had never heard of it, never seen it before.
It is almost unintelligible to me because what it says is that it limits it
to courts of Indian offenses which is contrary to what I know the
National Congress has publicly said, that it supported-S. 1843, and
the only explanation I can think of i that it was done by an executor
committee and not by the full council, and probably done at the in-
stance of the Pueblos since it relates to them.

Mr. Berry. It relates toall. -

Mr. Sonosky. Yes. The way it is framed it relatesto all. -

Mr. Berry. So it wouldn’t be at the instance of the Pueblos.

Mr. Soxosky. I mean probably the reason for this particular resolu-
tion wasat the request of the Pueblos. '

Mr. Berry. Just one more question because you spent so much time
on South Dakota. It i 1s-——y0u were here when tﬁe people from Arlyona,
testified. Do we have d similar problem of law enforcement in the
other States, too, do you think, Marvin?

Mr. Sonosky. I heard the mayor of Scottsdale. He is the only one
I heard this morning. No, I don’t thmk we have the same problem he
was posing.

Mr. Berry. What about State election laws? How. ean a State en-
force their election laws on a State election which is held on an Indian
reservation if there is not at least some concurrent ]111'1sdmt10n2 ‘

Mr. Sonosky. I think you have a point well taken with respect to
enforcement by the State of State election laws where the precinct
and voting ballots are on the reservation. Fortunately it is the history
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of South Dakota and most States that the occasion doesn’t arise very
often for the State to have to take any action, but as I understand
S. 1843, it would permit such a limited jurisdiction to be extended
over the reservations with the consent of the tribes,.and I don’t believe
ou would have any d1fﬁculty getting the consent of the tmbes in South
%akota, your State, for that purpose. . o iy
~ Mr. Berry. Thatisall, Mr. Chairman.
The Cuatrman. The gentleman from Idaho.
'Mr. McCrure. Mr. Chairman, T have two questions. I understand you
to say that title IT will not apply to the tribal courts. =
Mr. Soxosgy. As appears In S 1843, passed by the Senate it does not
apply to tribal courts,
r. MoCrLure. And the model code submltted pursuant to t1t1e II
could not be made to apply to tribal courts,
Mr. Soxosky: Congress can do anything with respact to Indlans,
~ but this bill as framed now, all it says to the Secretary of the Interior
is you prepare a model code for courts of Indian offenses and rec-
ommend it to Congress. Now, Congress could have told the Secretm Vs
prepare a model code for tribal courts, but it didn’t.

‘Mr. McCrure. Now, you made a very strong plea for the rlght of
people to determine whether or not the laws shall be applied to
them with reference to the repeal of Public Law 280, At the same time
you say that you think it is right that this Congress should impose
upon the people of the Pueblo Indians the provisions of this law
whether they want it or not. Now, are these two posmons consistent?

Mr. Soxosky. The provisions of title I : ‘

Mr. McCrore. No. Your position.

Mzr. Sovosky. Well, what I amsaying about t1tle Tis that 1nd1v1dua1
Indians need the protectlon of the Bill of nghts the same as 1nd1v1dual
non-Indians need it.

Mr, McCrure. But bhey don’t :need the protectlon of the ]urlsdlctlon
of State law.

Mr. Sonosky. They don’t neﬁd the protectlon of ]umsdlctmn of Sbate
law because they have both Federal and their own tribal law.

Mr, McCrure. Well i

Mr. Sonosky. It is a substitution of the law of another soverelgnty,
so to speak.

Mr. MoCrure, To me, it stmkes me as though my idea of what i is good
for them is good for them, and. somebody else’s 1deal of what.is good
for them is not good. Perhaps that isn’t a fair statement.

Mr. Sovosky. Well, let me say this. Congress has with respect to
the 11 or 12.major crimes act already said that the U.S. courts shall
have exclusive ]urlsdlctmn over these 12 major crlmes—murder, rape,
et cetera—which took it away from the Indian tribes who had it
before, and Congress has exercised that power and the Pueblos are

_ subject to it the same as all other Indian tribes. - . P

Mr. McCrure. Is this right ?

Mr. Sowosky. I think that a compromise has to be made ina situa-
tion which, when it first arose hlstomca.lly, it,arose in the South Dakota
again. -

Mr. MCCLURF Was that done mth the consent of the tmbes oi? the
Indlan ;peuople2 e, ‘
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Mr, Sonosky, No. This was done without their consent. It was im-
posed by and that is a distinction I would like to make. Congress has
lenary authority under our Constitution over Tndians, under -our
onstitution. =~ i :
" Mr. McCruge. Do you advocate that we repeal that change? ' -
Mr. Sonosky. 'No. I wouldn’t advocate we change our Federal
Constitution. =~ : L
~ Mr. MoCrore. Would you advocate we repeal the major crimes?
- Mf,r Sonosky. No. I wouldn’t advocate that. i
Mr. McCrure. How do we make a distinction between that and
‘Public Law 280¢ ( :
- Mr. Sovosky. No; T wouldn’t advocate— 18 o
Mr. McCrurk. How do you make a distinction between that ‘and
PublicLaw280? = - 42 ‘ '
Mr. Sovosky. First let me sa that the jurisdiction exercised by In-
dian tribes is about the equivalent of jurisdiction of a justice' of the
Peace Court. We are dealing here with misdemeanors of everyday life.
‘Ninety percent of all crimes committed on Indian reservations are
‘disorderly conduct and possibly drunkenness. Those two cover 90
percent easily. B ‘ wi el
- The CHATRMAN. You can’t answer that. You folks started back and
forth, but I say that we might or might not be interested in this, but
we don’t have the time. Thank you very much. =~ K °t
 Mr. Sovosky. Thank you. : ;

STATEMENT OF MARVIN J. SONOSKY, ATT‘ORNEY

- Mr. Soxosky. My name is Marvin J. Sonosky. I am an attorney
practicing mainly in Indian matters with offices at 1225 19th Street
NW., Washington, D.C. ol ; T
I thank the committee for this opportunity to appear on behalf of
my tribal clients, the Rosebud Sioux Tribe of South Dakota, the
Standing Rock Sioux Tribe of North and South Dakota, the Assini-
boine and Sioux Tribes of Montana, and the Shoshone Indian Tribe of
Wyoming. , : ; i
 'The trﬁoes support FL.R. 15122 and S. 1843 which are identical. The
tribes are opposed to Congressman Berry’s bill, 15419, insofar-as it
eliminates the most important feature of the proposed: legislation,
‘namely, amendment of Public Law 280 to require the consent of the
tribe before State jurisdiction may be extended over Indians on the
reservation. ... e At ; Gy
S. 1843 was passed by the Senate on December 7, 1967 and the text
of S. 1843 was mcluded in FLR. 2516, the civil rights bill which passed
the Senate on March 11, 1968, But the history of S. 1843 goes back to
11961, when the Senate Subcommittee on Constitutional - Rights com-
menced extensive investigations mto the. constitutional rights of the
American Indian. These investigations were prompted by complaints
from individual Indians. About 2,000 questionnaires were issued. In
1961 hearings were held in Washington, California, Arizona,and New
Mexico. In, %u’ne 1962, hearings were held in Colorado and North and
South Dakota and concluded in Washington in March 1963. Based

on the findings resulting from the subcommittee’s investigations, bills,
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-predecessor to S, 1843, were. introduced in 1964 n the 88th Coongress
(5. 8041-3048, and S.J, Res. 188), . .r oo
The bills again were introduced in the 89th Congress (Feb, 2, 1965)
(8. 961-S, 968. S.J; Res. 40). Extensive hearings were held on, June
22, 23, 24, and 29,'1965. These hearings, wereatranged to correspond
with the Washington meeting of the National Congress of American
‘Indians so that there was a ‘wide representation. ofr American Indians.
The Senate Subcommittee on Constitutional Rights received the testi-
‘mony and statements of 'some, 79 witnesses, incInding, representatives
from 36 tribes located in 14 States. There hearings disclosed the need
for modifications in the bills. In;the 90th Congress, S. 1843 through
13,1847, and Senate Joint Resolution 87 were introduced on May 23,
1967. The text of these five bills and the resolution was consolidated
-under separate headings in one-bill, S. 1843, and was.passed by the
«Senate on December 7, 1967.. The text of S. 1843, as passed by the
- Senate, was included in House Resolution 2516, the civil  rights. bill
-which passed the Senate on March 11,1968, i . ., . .. ;
(- There is.a need for legislation for the protection of the rights of
individual American Indians on Indian reservations. The administra-
‘tion of justice for Indians on Indian reservations is.a Federal func-
‘tion. The protection; of' the lives and property of Indians on Indian
reservations, and the enforcement of their rights as Indians and as
humans, is as much a Federal function as the protection; of the health
of Indians, or the education of Indians. The history of Interior’s
appropriations discloses that over the years the Department has con-
sistently requested and received increased amounts to administer “trust
‘property,” including irrigation, reclamation; timber, and grazing.
E‘hose are the assets used as much by nofi-Indians as'by Indians. But
‘the administration of justice on Indian reservations lias been lackluster.
Less than 1 percent of the appropriations for the Bureau of Indian
Affairs for the last 10 years has been dedicated to “law and order.”
. 'S. 1843 and Housé Resolution 15122 would provide remedial legisla-
tion that is long overdue. The bills'would place legislative compulsion
on the Department of the Interior to take an affirmative interest in
providing reservation Indians with a more effective system of justice.
~Title I of all three bills before the committee would provide ‘indi-
~vidual Indians with the protection of a bill of rights modified to fit the
situation on Indian reservations. An Indian held in detention under
tribal law would have the privilege of the writ of habeas corpus, in a
Federal court to test the legality of his detention. There is ho such
protection now. ‘ o ‘ "
~ Title IT of S. 1843 and House Resolution 15122 calls on the Secretary
of the Interior to recommend to Congress a model code to govern the
~adminjstration of justice on Indian reservations. Such ‘a model is
neéeded. The tribes understand that they are frée to accept or reject
the model in whole or in part. Congressman Berry’s bill omits this
section.” ‘ ‘ \ o Lr
-, Title IIT of S. 1843 and House Resolution 15122, the most important
title, would modify Public Law 280 to permit State jurisdiction to be
extended over Indians on Indian reservations, only with the consent
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‘of the tribe.'Congressman Berry’s bill omits this amendment of' Public
Law 280. T should like to dispose of the remaining sections of the bills
and return'to the title TIT amendment of Public Law 280. '
* Title TV and title V'of S. 1843 and H.R. 15122 are relatively minor.
‘Title' TV is omitted from Congressman Berry’s bill. Title TV would
amend the U.S. criminal code by adding “assault resulting in bodily
injury” ‘as one of thé major crimes within the exclusive jurisdiction
of the Federal courts. Tit%e V concerns approval of contracts between
-attorneys and Indian tribes. As to these two titles, my clients have not
ex¥ressed’ either support or objection. TR LA

‘Title VI of S. 1843 and H.R. 15122 directs the Secretary of the
Interior to revise and extend Kappler’s “Indian Affairs, Laws
and Treaties” and keep it current, to update the handbook on “Federal
Indian Law,” and to prepare a compilation of the published and un-
‘published opinions of the Department relating to Indian affairs, Con-
gress, the tribes, the bar, the courts, and the Department itself have
great need for such a work. ' ' :

Congressman Berry’s bill authorizes the Secretary to publish and
keep current on an’annual basis, Kappler’s work. The difficulty is that
Kappler’s volumes are not complete for the period they cover. Also,
‘some items omitted from earlier volumes were added in later volumes
and are not in chronological order. For that reason a revision is needed
as provided in'S. 1843 and H.R. 15122, . ‘

1 should like to return to title III of S. 1843 and H.R. 15122,
modifying Public Law 280. Title III would require tribal consent
before State jurisdiction could be imposed on Indians residing in In-
dian country. It would apply to those tribes where State jurisdiction
has not already been lawfully extended. It is the most significant fea-
ture of the bills and of the greatest importance to Indians. .

Public Law 280* permits State sovereignty to be imposed on Indian
people residing in Indian country without their ¢onsent. Of all Indian
Tegislation on the books there is none better known to Indians, or more
generally despised, than Public Law 280. The most objectionable pro-
visions of Public Law 280 are those contained in sections 6 and 7. These
provisions were inserted in committee without an opportunity for the
tribes affected by those sections to be heard. When the legislation was
sent to President Eisenhower for signature, the tribes bitterly pro-
tested the bill and urged veto. President Eisenhower recognized that
the bill was contrary to principles of self-determination and standards
of democracy that every American takes for granted. He characterized
the bill as an “unchristianlike approach” at the time he signed it into
law. President Eisenhower at the same time made clear that he ex-
pected the next Congress to rectify the wrong, at least by requiring
“consultation.” But although bills to amend Public Law 280 to require
tribal consent have been troduced in almost every Congress since
the 83d, the wrong has not been rectified.

Where States have tried to impose State jurisdiction under Public
Law 280, the tribes I represent have resisted. In the last 9 years, a

*Act of Aug. 15, 1953, c. 505, 87 Stat. 588 (18 U.S.C. 1162, 28 U.8.C, 1360).‘

93-452—68——8
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© good deal of tribal effort and money have been expended in preventing
States from extending Stato jurisdiction without tribal onsent, Tn

North Dakota, the:legislature early extended State jurisdiction under
Public Law 280. The Supreme Court:of North Dalkota held that the
State statute violated the :State constitution. The. constitution was
amended to permit the North Dakota Legislature to assume jurisdic-
tion over Indians on reservations. Thereafter, the North Dakota legis-
lative committees held extensive hearings at which the Indians of
North Dakota were afforded a full opportunity, to present their views.
I am happy to say that the North Daketa Legislature did what Con-
gress did not do.in Public Law 280. North Dakota adopted legislation
Wé;ic'h gxtends State jurisdiction only with the consent of the Indians
aftected. : Cheriin i i vt e AT

The Legislature of the State of Montana also held full hearings on
legislation to extend State jurisdiction to Indians in Indian country.
The Montana law, like the North Dakota law, requires tribal consent
of the Indians affected. R e

In 1964, a former State senator from the county in which the only
reservation in Wyoming is located, introduced a bill to amend the
constitution of Wyoming so as to empower the Wyoming Legislature
to extend State jurisdiction under Public Law 280. This&action‘ was
taken without prior consultation, let alone consent, of the governing
body of the tribes. I am happy to say that the people.of Wyoming did
‘not go along with this sort og approach. In a State referendum, they
rejected the attempt even to amend the constitution to give the legis-
lature the power to impose State jurisdiction. To me this points up the
basic fairness of the American people. Giiven the opportunity to express
themselves, the voters of a State will remind their legislators that the
principles of consent, and self-determination are not to be forgotten in
dealing with citizensof Indianblood. . == A

The Indians of South Dakota are fully satisfied that the people of
South Dakota still hold the principles of consent and self-determina-
tion in high regard. In March 1963, the Legislature of the State of
South Dakota still hold the principles of consent and self-determina-
try in South Dakota. This was done on short notice and with small
opportunity for the Indians to present their views, Livestock interests
spearheaded by the majority leader of the State senate, formerly a
State senator from Indian country, were behind the effort to place
Indians under State control and jurisdiction. . ‘

For the first time, probably, since the battle of the Little Big Horn,
the nine tribes in South Dakota, all Sioux, united, pooled their re-
sources and obtained a referendum under the State constitution to
refer the issue to the people. The tribes purchased television and radio
time, and newspaper and magazine coverage for the purpose of bring-
ing to the people of South Dakota, Abraham Lincoln’s message that,
“No man is good enough to govern another man without that other
man’s consent.” The people of South Dakota, responded and rejected
by an overwhelming vote of almost/4 to 1, the statute adopted by, the
legislature of the State of South Dakota. This was a costly procedure
for the tribes, but necessary. The people of South Dakota renewed
Indian faith in the fairness of the American people.

Given the facts, Americans will not agree arbitrarily to impose their
will on another people. This tenet is a fundamental precept of our
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~foreign policy. We think it should apply at home to our own American
Indians. Indians are delighted with the action of the Senate in passing
S. 1843 and incorporating its text in the civil rights bill. On behalf of
my clients, I urge that S. 1843 be speedily approved and reported and
that its text be supported in the civil rights bill. :
The CuamrMAN. Next is Mr. Lazarus. Without objection the state-
ment of Mr. Lazarus will be made a part of the record as if read, and
you may use your five minutes as you see fit. '

STATEMENT OF ARTHUR LAZARUS, JR., ATTORNEY AT LAW,
; WASHINGTON, D.C. |

~ Mr. Lazarus. Mr. Chairman, my name is Arthur Lazarus, Jr. I am
a member of a New York and Washington law firm and I appear
here today on behalf of six Indian tribes which we represent: '
- The Hualapai Tribe of Arizona, the Metlakatla Indian Community
in Alaska, the Nez Perce Tribe of Idaho, the Oglala Sioux Tribe of
South Dakota, the Salt River Pima-Maricopa community in Arizona,
and the San Carlos Apache Tribe of Arizona. ' S

I would like for the sake of shortening time to subscribe to the re-
marks of Mr. Sonosky with respect to title IT and title IIT and to ad-
dress myself to title I. ' .

At the outset I would like to point out that title I deals with certain
specific and enumerated rights which according to the bill an individ-
ual Indian would have with respect to the operations of his tribal
government. Among these rights are such very basic things as freedom
of speech and religion, freedom from unreasonable searches and sei-
zures, and freedom from double jeopardy or the imposition of a cruel
and unusual punishment. All of the rights that are enumerated are
considered in this day and age basic to the maintenance of a free and
democratic society.. - ‘

These are basic rights. These are rights which I believe, and if I
understand the testimony of the other witnesses today, we all believe
follow living in the United States. These are things everybody is en-
titled to no matter what the jurisdiction, no matter what the area. As
a matter of fact, the Supreme Court has held that these rights follow
American citizens abroad and the American citizen in relation to his
Government abroad enjoys these rights. . S

" These are things without which we cannot exist and therefore we
can say to everybody in the United States this is what you have, and
that is where I would draw the distinction between the basic rights
set out in title I and the whole panoply of the Bill of Rights or of
Public Law 280. S T e

Some things there is no, debate about and that is what is in title T.
Everybody has those rights. You can debate about a good number of
the, what we call remedial rights under the Constitution, The Supreme
Court has drawn the distinction between fundamental rights such as
those set forth in-S. 1843 and remedial rights about which there is
constant interpretation and which do not necessarily follow the flag.

e territorial cases have held that remedial rights need not be
granted in territories of the United States. ‘

. I would like, therefore, also to pin down what Si‘;fucktme as testi-

mony this morning that went out a little too far In analyzing the
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‘scope of title I. The testimony was that the Supreme Court has handed
-down a’‘gréat number of decisions interpreting the Bill of Rights and
title T of S. 1843 would make all those décisions automatically ap-
‘plicable to the operations of thetribal governments. "= = =

~ That is not what title I says. Title I says only that tlie enumerated
rights in title I'shall 'a‘gply to theacts of Indian tribes‘and we do not
have in the bill those phrases in the Constitution of the United States
such as “due process” or “equal protection of the law” which have
given the Supreme Court so much difficulty in interpretation.

‘With respect to habeas corpus, section 103 would make the great

writ available in the U.S. distriet ¢ourt to any person to test the
legality of his detention by order of an Indian tribe.
. Now, I personally believe that the Federal courts as exemplified by
‘the decision of the Court, of Appeals for the Ninth Circuit in Collz-
flower v. Garland which was mentioned this morning will probably
adopt this rule even in the absence of legislation. I think the courts also
will get to the point of saying there are certain rights that everybody
‘living in the United States has and we will protect them with the great
writ, 1f there is no other way to doit. » ’

That concludes my testimony with respect to title I.

The CaarmaN. Thank you very much. You areright on time.

The gentleman from Washington. ‘

Mr. MeEps: Thank you, Mr. Chairman.

Mr. Lazarus, if the first 10 amendments were made to guarantee
personal liberties of citizens as against government, if the State of’
New Mexico, for instance, were to conduct a search and seizure on an
Indian reservation under the present situation would the fourth
amendment apply to the Indian whose home was improperly searched ¢

‘Mr. Lazarus. Yes. But the State of New Mexico has no jurisdic-
tion on an Indian reservation with respect to the activities of
Indians to begin with, but if you got past that hurdle where the
State didn’t have jurisdiction to start with, and you could suppress
anything it did on the basis of lack of basic jurisdiction, the prohibi-
tion against searches and seizures then would come into operation..

" Mr. Meeps. But how might you get that matter heard if the fourth
amendment does not apply to Indians? _

Mr. Lazarus. Well, if you are saying if a tribal government, not the:
State of New Mexico, but if we are talking about a tribal police-
man :

Mr. MEEps. Right. :

~ Mr. Lazarus. Coming in and invading the home of a member of the
tribe and seizing evidence, and then attempted to use that evidence in
a trial in-the tribal court——
* Mr. Mzeeps. There is no protection. I understand.
. Mr. Liazarus. There is no protection that the individual now has if’
the judge allows that evidence into the record.
- Mr. Merps. And it is the same situation, is it not, with regard to the

Indian members who were incarcerated here, the judges who held in
favor of the Catholic priest and who were incarcerated for it. How
do you test the legality of their being held ?

- Mr, Lazarus. Only through habeas corpus.
- Mr. Mexps. Now, it is your position that eventually the courts are
going to get to, and we know that it has in the ninth circuit, but at:
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the Supreme Court level will get to extending this whether we pass
this bill or not, But right now, how do—how would they. ever have
the legality of their detentiontested? . . .. .. = i gt

Mr. Lazarus. In New Mexico where I understand the courts: have
ruled that they do not have jurisdiction to entertain habeas corpus
petitions, there is in fact no way of testing in a court if the tribal
authorities deprive an individual of his constitutional rights. = -

The Cramrmax. The gentleman from Washington has used his
time and the chairman’s time.. Ly

Mr. Meeps. How much time did L have?

The CHAIRMAN. 2 minutes and a quarter.

Mr. Mxeps. I had about 5 minutes extra. R T

The CrairMaN. We have two more attorneys yet to take care of.:

The gentleman from South Dakota. S R S T

Mr. Berry. Just a couple of questions. Is it your understanding, Mr.
TLazarus, that at the present time an Indian does not, on the reserva-
tion, have the protection of the Bill of Rights? The constitutional
provisions? o Lo

Mr. Lazarus. He has the protection of the Federal Bill of Rights
in relation to the Federal Government and in relation to the State
governments but in relation to his tribal government there . are a
number of cases decided in the court of appeals which say that the
Bill of Rights does not reach the acts of an Indian tribe in relation
to its members, and these have covered such matters as taking of
property without payment of just compensation, freedom of religion,
due process. : !

There is one case, Colliflower against Garland, where Mrs. Colli-
flower was brought before the tribal court and pleaded not guilty and
the judge said, “I know you are guilty. Five days.” And that was her
trial. And she petitioned for a writ of habeas corpus which was denied
in district court but granted in the court of appeals.

That is a landmark case. In my opinion, that is the way the courts
will go in the future, when they are faced with deprivations of con-
stitutional rights. ‘ ‘

The CrarmaN. Does the gentleman from Idaho wish to use his
time or yield to his colleague ?

Mr. McCr.ure. I would like to ask a question.

The CaarrMan. All right. o i e

Mr. McCrure. Mr. Lazarus, on page b of your statement, at the
bottom of the page, yousay: RIS o ethe i

““One of the major objections to Public Law 280 is its ‘all or nothing’
approach.” i woied gl A

1 would assume from that if this were not clear or if this is to be
modified, you would not have a major objection to Public Law 280.

Mr. Lazarus. There are two major objections to Public Law 280.
One is the lack of consent and the “all or nothing” approach is part
of the lack of consent. A piecemeal approach implies negotiation back
and forth between the Indians and the State au&ox;itie\s:‘* G
- Mr. McCrure. T hate to cut you off but it T want to ask another
question, T am going to have to. And I would like to refer you‘to page
4 of the Department of Interior’s statement, a letter of March 27,
1968. They stated the second change is a change of form ‘and not a
change of substance because the present law permits the States to as-
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~ sume partial jurisdiction either by ‘gedgraphic'area or by subject
matter. Some of the States have'in fact dohe’so. For examplé, Nevada
has assumed jurisdiction over limited areags. Tdaho has assumed jur-

isdiction over limited subject matter.” = ' :

~ Does this reach a portion of your objection? =~

 Mr. Liazarus. Yes, it does reach a’ portion of my ‘objection but it

doesn’t reach every State because the Department of the Interior

didn’t mention all the States. " o v
The Caamrman. We will have you back. Your time has expired.
Mr. Lazarus. May I just give for'the record the citation of ‘the

South Dakota case which ruled exactly the other way, which said that

you could not do it piecemeal. It is Re Julia Hankins, 125 Northwest

2d, 839, South Dakota,1964. =~~~ fan A

. The CaarmaN. Thank you very much.

STATEMENT OF ARTHUR LAZARUS, JR.

Mr. Lazarus. My name is Arthur Lézarus, Jr. T am a member of
the New York and Washington law firm of Strasser, Spiegelberg,
Fried, Frank & Kampelman, and appear before this subcommittee

today on behalf of six Indian tribes which we represent :
The Hualapai Tribe of Arizona; : b
The Metlakatla Indian Community in Alaska ;
The Nez Perce Tribeof Idaho; : :
The Oglala Sioux Tribe, of South Dakota;
The Salt River Pima-Maricopa Community in Arizona;
The San Carlos A pache Tribe of Arizona. g i
Our clients wholeheartedly support S. 1843. In this regard, we note
that the text of S. 1843 has been added as an amendment to the Senate
version of the pending civil rights bill—H.R. 2516, and, in order to
expedite enactment of the Indian rights legislation in which they are
so vitally interested, our clients are urging that the Fouse of Repre-
sentatives pass H.R. 2516, as approved by the Senate, without change.
Our clients also endorse H.R. 15122, but, since the exact same pro-
posal already has gone through the Senate, recommend that this sub-
committee lay the measure aside in favor of H.R. 2516 and S. 1843,
respectively. Pl e
Our clients oppose H.R. 15419 because this bill does not include
the most important feature of the other bills—the proposed consent
amendment to Public Law 280. ! i
On behalf of the six named tribes which we here represent, we
submit the following more detailed comments upon the provisions of
S,1843, H.R. 15122,and H.R.15419: = L

CONSTITUTIONAL RIGHTS

. Section 102 of the pending bills would prohibit any Indian tribe in
exercising powers of local self-government from denying its members
various rights which are recognized as fundamental under the laws
and Constitution of the United States. Among the rights enumerated
are freedom of speech and religion, freedom from unreasonable
searches and seizures, and freedom from double jeopardy or the imposi-
tion of a cruel and unusual punishment. All of the rights enumerated
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‘are considered in this day and age basic to the maintenance of a free
and democraticsociety. = o

“The constitwtion‘ogeach tribe for which we here testify generally
provides that the powers of the governing council shall be subject to
any limitations imposed by the statutes or Constitution of the United
States. Leaving aside the question of whether such language already
makes the Federal Bill of Rights applicable to tribal actions, our
clients welcome legislation which would define and protect the funda-
mental rights of individual tribal members. Although such provisions
in section 102 as the right of a criminal defendant to the assistance of
counsel at his own expense may affect the current operation of some
~ tribal courts, the long-range benefits of this section so far outweigh
the temporary disruptions that may be caused in the administration
of justice that its rejection by the Congress is unthinkable. ‘

HABEAS CORPUS

Section 103 would make the writ of habeas corpus available in the
U.S. district court to any person to test the legality of his detention
by order of an Indian tribe. We believe that the Federal courts, as
exemplified by the decision of the Court of Appeals for the Ninth
Cireuit in Colliflower v. Garland, 342 F. 2d 369 (February 4, 1965),
may be inclined to adopt this rule even in the absence of legislation.
Our clients, however, endorse action by the Congress to make clear
that the great writ shall be available to their members, particularly
where a claim is asserted that a constitutional right has been denied.

MODEL CODE

Section 201 would direct the Secretary of the Interior to prepare
and recommend to the Congress “a model code to govern the adminis-
tration of justice by courts of Indian offenses on Indian reservations.”
Development of a comprehensive model code will, we believe, en-
courage and assist tribes voluntarily to seek and achieve the basic
goal of protecting individuals from arbitrary, unreasonable, or dis-
criminatory governmental action. Moreover, if the code drafted by
the Secretary, after consulting Indians and their legal representatives,
becomes @, true model, with variations allowed from the norm, each
tribe would be able to adopt rules tailored to fit its own particular
circumstances, including, where desirable, conformity to the laws of
the State.

Since the enforcement of a model code incorporating principles
embodied in the Federal Constitution is for Indians an educational
as well as a political process, its adoption, of course, should be subject
to tribal consent. By the same token, the enabling legislation should
make clear that the specification of individual rights in the model code
shall be without prejudice to any other rights now enjoyed by tribal
members under the laws and Constitution of the United States.

STATE JURISDICTION -

A major purposé of S. 1843 and TLR. 15122 is to repeal Public Law
280 of the 83d Congress—probably the most objectionable general
legislation affecting Indians passed in the 20th century—and to sub-
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stitute for that act, a. procedure, overwhelmingly: supported by. the
Indians themselves, including our clients, whereby States could agsume.
civil or, criminal jurisdiction, on Indian reservations only “with the
consent, of the tribe occupying the, particular Indian country. or part.
thereof which, would be f&géét»ed}by such assumption, * * *7 The pro-
posed. statute would not, change: the status quo. in any, State which
already had taken over jurisdiction on Indian reservations.pursuant.
to Public Law 280. If such a State subsequently decided, that it had
madea mistake in taking over law enforcement in Indian.country,
however, the bills would anthorize the United. States to aceept. a. ret-
rocession of that jurisdiction, | . . . o
_ As in the.case of Public Law 280, S, 1843 and H.R. 15122 provide
that State jurisdiction shall not deprive the Indians concerned of any,
right “afforded under Federal treaty, agreement, or statute,” or. sub-
ject Indian trust property, including water rights, to taxation, encum-
brance, or other forms of alienation. In case of an assumption of civil
jurisdiction, the bills further provide that any “tribal ordinance or
custom heretofore or hereafter adopted by an Indian tribe, band, or
community in the exercise of any authority which it may possess shall,
if not inconsistent with any applicable civil law of the State, be given
full force and effect. * * *» : by

One of the major objections to' Public Law 280 is its “all or nothing”
approach, requiring States to assume all jurisdiction on Indian res-
ervations if any jurisdiction is desired. The proposed legislation, au-
thorizing piecemeal transfers of jurisdiction, would permit negotiated
agreements between the States and the tribes involved over the extent
to which the former should assume responsibility for law enforcement
in Indian country and thus should avoid some of the hardships which
Public Law 280 has caused. -
b CRIMES

On the assumption that 6 months in jail; the maximum punishment
which most tribal courts can impose, is an inadequate penalty for
serious crimes of violence, section 401 would add “assault resulting in
serious bodily injury” to the list of major crimes (now 11) committed
by:-an Indian against an Indian in Indian country, which are punish-
able as Federal offenses in the U.S. District Court. Although our clients
are not aware of any pressing need for this change in the law, they are
prepared to support the legislation on the theory that its enactment
-could result only in better law enforcement on Indian reservations.

ATTORNEYS

Section 501 provides that, if the Secretary of the Interior fails to,
act upon a proposed tribal attorney contract within 90, days, the con-
‘tract shall be deemed to be approved. In the past, delays in the approval
-of attorney contracts have deprived tribes of effective legal representa-
tion and we regret to report that this situation does not seem materially:
to have improved in those cases where the agreement is referred from
the field to Washington. The creation of a 90-day statutory deadline
for secretarial action hopefully will encourage administrators to make
their decisions more quic{;ly. P R R
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' PUBLICATIONS

Section 601 would ‘authorize and direct the Secretary of the In-
terior: (1) to bring down to date Kappler’s “Indian Affairs, Laws and
Treaties,” which last was revised in 1938; (2) to republish “Federal
Indian Law”; and (3) to prepare an accurate compilation of all opin-
ions of the Interior Department Solicitor relating to Indian affairs.
All these texts are badly needed and, therefore, our clients whole-
heartedly endorse this proposal. SRR SO
, CONCLUSION R

As noted at the beginning of this statement, our clients strongly
support the provisions of S, 1843 and HLR. 15122. We further submit,
however, that this legislation has been the subject of repedted hearings
by the Senate Subcommittee on Constitutional Rights since 1961, that
‘the overwhelming majority of Indians throughout the country have
shown their support for the measure, and that further debate is un-
necessary. In short, our clients urge that the bills before this sub-
committee be tabled and that the House pass without change the Sen-
ate-approved version of the civil rights bill, H.R. 2516, which contains:
the same provisions. , S -

The Cramman. The next witness is Mrs. Frances L. Horn.

STATEMENT OF MRS. FRANCES L. HORN, ATTORNEY AT LAW,
. ' WASHINGTON, D.C. "

Mrs. Horn. T am Frances L. Horn of the law firm of Wilkinson,
Cragun & Barker, and I will take a very short time. '

I appear on behalf of our tribal clients, the Flathead Tribes, Con-
federated Salish and Kootenai Tribes of the Flathead Reservation
in Montana, the three affiliated tribes of the Fort Berthold Reserva-
tion in Montana, the Quinault Tribe of Washington, and the Arapahoe
Tribe of Wyoming. T ) :

I have with me today Mr. Johnson Wilkinson of the three affiliated
tribes but he doesn’t wish tospeak. ; o e

I have a telegram from the Flathead Tribes referring only to the
amendment of Public Law 280. Our other clients also are very much
in favor of the amendment of Public Law 280 and haven’t commented
pro or con on the other provisions of the bill, and so I don’t feel that I
should at thistime. =~ " & , o o

The CaamrmaN. Is that your statement ¢

Mrs. Horn. Yes.

The CaarMaN. Thank you very much.

Off the record. L A

(Discussion off therecord.) o v

The Cramrman. The gentleman from Washington. ’

Mr. Mzrps. Thank you, Mr. Chairman. May I use my time just to
ask all of the attorneys who are representing people here to submit:
for the record the number of people they are representing. In other

words——
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The Crairman. They have the statements through their represent—
atives. You want the names of the tribes.

Mr. Mgeps. I would:like to have the number and the tmbes If bhey
know themnow, fine. If they don’t—— :

© The Cramrman: I think Wewxll haveto dlg that “Ofllt

Mr. Megps. Can’t we have the ommself d«) tha,t a,nd« hava 1t mserted
mtherecomdatthls lace? £ b
- The CrarrmaN. All right. Wlthout osb]ectmn, so ordened

(The material referred to follows:) . A
- The approximate number of Indlans represenbed by the attorney wn;nesse@ is:

Mr. Sonosky, 25,016; Mr. Lazarus, 24,062 : Mrs. Horn, 9,697; and Mr. Boyden,
7,045,

' The CHAIRMAN. ‘The gentleman frony. South Dakota
~Mr. Berry, Do I understand that you and : your firm take no pOSI—
tion on this legislation at all other than——

Mrs. Horx, Our clients have taken a posntlon only on sectlon 3
;and that is—

- Mr. Berry. You mean all of section 3 or ]ust the 2807°

Mrs. Horn. The 280, prov1s1on 280, and. I ca,me only to repre-
sent—— . , S ~

Mr. Berry, What is your posﬂ;mn on tltle IT? ! T

Mrs. Horn. Our position on title IT is that we personally do not
oppose it but I didn’t feel that I was authorized to come in and speak
for these people who have not said one wa,y or the other that they did
or didn’t. :

Mr. Berry. Is it your thought that it applies to anything—only
the Courts of Indian Offenses? ;

Mrs. Horw. Frankly, I hadn’t analyzed it. Mr Sonosky s a,na,lyms
- seems proper. :

' Mr. Berry. That i is all Mr. Ohalrman e T

Mr. McCruge. I haveno questions. ‘ ’

The CrmamrmaN. Thank you very much, Mrs I-Iorn ‘

The next witness is Mr. J ohn erﬁndo, executive dlrector, Na,tlonal
Congress of American Indlans IsMr. Belmdo here ¢

STATEMENT OF JUANITA NECONI SECRETARY TO J OHN BELINDO

INDIAN S

Miss NECONI Mr Chalrman, my name is Ju ua,mta Neconi and I am
secretary to Mr. John Belindo, who is. executlve dlrector of the Na-»
tional Congress of American Indians.

Mr. Belindo had this trip previously scheduled before he heard of the
hearing dates as set by the subcommittee. However, 1 upon his arrival,
he has asked permission to submit a statement which 1s in support of
S. 1843 and asking consideration for the rights of the Pueblo Tribes.
_As part of the record for today, because it is a little controversial
here, due to the misunderstanding and all, I would like to submit
copies of Resolution No. 2 adopted March. 4, 1968, dumng the NCAI
Executive Council meeting here in ‘Washington. Also a telegram re-
ceived from Chairman Frank Ducheneaux of the Cheyenne River

Sioux Tribe.
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‘Commissioner Ducheneaux I believe was the originator of Resolu-
tion No. 2 and I believe what he states in his telegram will shed better
understanding on Resolution No2. © ~ = = T

The CraTRMAN. Would you read his telegeram ¢,

Miss Nrcont. Yes. [Reading:] T

Re Senate 1843 the Cheyenne River Tribe goes on record favoring the enact-
ment of Senate Bill 1843 Title T rights of Indians. Definitions (3). of Section 101
states ‘Indian Court’ means any tribal court.or court of Indian offense that as
written in Title IT Model Code governing courts of Indian Offense Section 201
applies only to the Court of Indian Offense as set out in (8) of Section 101 with

this understanding we favor the enactment of Senate Bill Number 1843.

‘The CaamuaN. Thank you very much, and the statement will be
made a part of the record when it is received.. e
(The resolution referred to follows:)

RusoruTion No. 2. -
AMERTICAN INDIAN CIviL RieHTS BILL—S. 1843

* Whereas the National Congress of American Indians, in Executive Council,
representing 87 American Indian Tribes, assembled at a duly called and convened
session, at the Willard Hotel, on March 4-5, 1968, in Washington, D.C., goes on
reécord as supporting S. 1843, with the understanding that the wording of the
definitions of subsection (8) of Section 101, and as written and stated in Section
201, apply only to the Court of Indian Offense: Now, therefore; be it
Resolved on this 5th dey of March, 1968, That the Iixecutive Council of the
National Congress of American Indians goes on record as being in support of
8. 1843 with the above understanding. N
‘ : Rev. WENDELL -CHINO,
President, National Congress of American Indians.
) ‘ Mr., NorRMAN HorrLow, =~ -
) Chairman, Resolutions Committee; NCAIL
Dated : March 4-5, 1968. : Lt
Place : Washington, D.C.

(Statement above referred to follows:)
STATEMENT OF THE NATIONAL CONGRESS OF AMERICAN INDIANS

T am John Belindo, Kiowa-Navajo, and Executive Director of the National
Congress of American Indians. The National Congress of American Indians-is
the only private national organization of the.Indian people, themselves where
the voting and programing is limited to legally recognized Indians and Indian
tribes. We are responsible for speaking up for the Indian people on a national
scale. Cloge to 87 Indian tribes including Alaska. native villages are represented i
in our organization. We are in close contact with these various tribes and Alaska
Native groups which represents a major cross-section: of the Native population of
our nation. T am honored to appear here today before this Committee to make a
statement . indicating the position of the National Congress of American Indians
with respect to the Senate approved Bill 8. 1843 and related legislative proposals.

Our membership requirements entitle us to assert that we represent a point
of view which is veritably Indian. The size.and.diversity of our membership
drawn from the larger Indian Community also entitles usto feel confident that
we represent the collective sentiment of that Community more so than any other
organization purporting to serve the same interests. It also commits us to serve
the collective interests of our membership and pursue policies which are oriented
to answer the wants of the majority: on those occasions where such wants may
be at cross purposes:with the desire of .indiivdual segments within the member-
ship. We are governed by democratic parliamentary procedure as much as the
Honorable body to which this statement is addressed., - - el S

We of NCAI have had considerable history of concern with the precursor con-
ditions which have led up to and prompted the-items of legislation which is the
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subject of: this hewmgs This concern: ha;s been: consistent: and-the policy: state--
ments of NCAT reflecting: this congern-have beei; equally: -consistent..

The Tribes support S. 1843 and H.R. 15122 which are 1dentical The Tribes
are opposed to H.R. 15419 by Comgressman Berry since it deletes the most im-
portant feature of the proposed legislation, mainly’ amendment’ to: P.L. 280,
whereby, States would asume Civil or Criminal: jurisdiction ‘over:Indian Reser-
vations, but only, with the consent of the Tribes concerned. The “consent’ provi-
most significant feature of 'the bills and presentsn the only real chance

i have for obtaining amendment' to P.I. 280 in the foreseedable future.
In our National Conyention of 1953 our membership passed Resolutrmn 3, which
reads as follows:

“Whereas, there was ado-p-ted in’ the 83rd C()ngrws Public Law 280, an Act to
Trangfer Civil and Ctiminal Jurisdiction to any State in'which an Indlan reserva-
tion is located, Wwithout the, prior- knmwledge an(d, consent of the Indian Tribe or
tribes, and

“Whereas the National Congress of Amerlean Indians iy opposed in principle
to the adoption of legislation affecting’ the lives and welfare of the Indian with-
out consultation and consent of the Indians, a principle which the Founders of
this Nation so strongly voiced in their relations with the British Parliament,
and .

“Whereas the President of the United States,; on the occasion of signing Public
Law 280, on August 15,1953, called attenion to Sectiong 6 and 7 of that law, which.
had beem ineluded. without prior consultation with the Indians who might be
affected, and recommended that “at the earliest possible time in the next session
of Congress, the. Act be amended to require such consultation. Now, therefore, be
it

Resolwved by the Natuma,t CQongress of Amemctm Indw/ns, n. convention as-
sembled. in Phoeniz, Arizona, December 9, 1958, That this organization record
its opposition to PVL 280.in its present f01m urge the recommendation of Presi-
dent Bisenhower be acted upon; request that Indian tribes be given full oppor-
tunity to be heard in connection with the proposal to transfer to the states civil
and criminal jurisdiction over Indian land; and request that Public Law 280 be
amended to provide for the consent of Indian tribes affected by the legislation.

“BHE IT FURTHER. RESOLVED that copies of this resolution be transmitted
to the President of the United States, the Secretary of the Interior, the Com-
missioner of Indian Affairs, and to the Indian Committees of the House of Rep—
resentatives and the Senate of the United States.”

In 1966, in Oklahoma City at our 23rd Annual Convention the membership’s

continuing concern in this area prompted the passage of Resolution No. 7, which
reads as follows: )
. “Whereas the National Congress of American Indians has since the enactment
of Public Law- 280 requegted ‘that the Act be-amended to provide that the consent
of the tribal governing body be obtained before a state could assume civil and
eriminal jurisdiction on the reservation, and

“Whereas legislation in the past Congresses has been introduced to carry out
the foregoing': Now, therefore, be it

“Resolved by the National Congress of Amemctm Indians assembled this 13th
day of November, 1966, That it-again respectfully request and urges the 90th’
Congress to-amend Public Law 280 to provide that assumption of states of juris-
diction in civil'and eriminal acts on Indian reservation shall only be after negotia-
tions between the Indian tribe concerned and the State and consent given, and only
to the extent, from time to time, as agreed upon by ‘the Indian tribe and the
State; be it further

“Resolved, That the copies of this Resolution be forwarded to the Congressional
Committees concerned and other interested parties.”
© In 1967, at our national Convention in Portland, Oregon, the increasing con-
cern of a simultaneously increasing membership prompted the passage of two
resolutions No. 4 and No. 7. Resolution No. 4 reads:

‘“Whereas the National Congress of American Indians has since the enactment
of Public Law 280 requested that the Act be amended to provide that the consent
of the tribal governing body be obtained before a state could assume civil and
criminal jurisdiction on the reservation, and

“Whereas legislation in the past Congresses has been introduced to carry out
the foregoing: Now, therefore, be it

“Resolved, That NCAI, the convention assembled at Portland, Qregon, October
2-6, 1967 that it respectfu]lv requests and urges the 90th Oongress to amend
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Public-Law 280 to provide that assumption of states of Jurisdiction in.civil and
criminal acts on Indian reservations shall only be after negotiations between the
Indian tribe concerned and the State and consent given, and.only to the extent,

§rom time to time, as agreed upon by the Indian Tribe and the State; be it
urther . e . ey e

“Resolved, That copies of this resolution be forwarded to the Congressional
Committees concerned and other interested parties.” : A

. Resolution No. 7 reads: : L : .

“Whereas there is a pressing need for re-definition and clarification of the
jurisdiction and procedure of the several courts concerned with Indian affairs
and Indian persons and, : . : : . : )

“Whereas Law and Order Codes of many organized and unorganized Indian
Tribes are under revision and reconsideration or require such revision and con-
sideration in the light of changing socio-economic and security needs of said
tribes ;-and : . .

“YWhereas desirable uniformity and diversity of civil and criminal legal pro-
cedure and substantive law affecting Indian Tribes and persons can be derived
by and through the united consideration and deliberation of all persons. and
agencies concerned : Now, therefore,; be it . . ; ; i .

“Resolved, That NCAI, in convention assembled at Portland, Oregon, October
2.6, 1967 that the Secretary of the Interior is hereby requested to draft .a model
law and order code; also to consult with all appropriate Indian legal and tribal
courts, members of Congress which he deems necessary to effectuate as far as
practicable, a workable and equitable. uniform law and order code for Indian
reservations . that would assist Indian, - State and Federal courts, and Indian
and non-Indian law enforcement agencies in the proper administration of law
and order.affecting both reservation and non-reservation Indians; be it further

“Resolwed, That before the code becomes effective on any reservation, the tribe

involved shall consent to and approve the same,” "

More recently, at our annual Executive Council meeting in Washington, D.C.,

on March 4-5, 1968, the membership sustained its concern by passing Resolution 2
which reads as fellows: . T Y NN N
“Whereas the National Congress of American Indians, in Exeécutive Council,
representing 87 American Indian Tribes, assembled at a dily ‘called and con-
vened session, at the. Willard Hotel, on March 4-5, 1968, in Washington, D.C.,
goes on. record as supporting S, 1843, with the understanding that the wording
of the definitions of subsection (3) of Section 101, and, ag Wwritten and stated’in
Section 201, apply only to the Court of Indian Offense ¢ 'Now, therefore be"it
Resolved on this 5th day of March 1968, That the Executive Council of the
National Congress of American Indians goes on record as being.in support of
8. 1843 with the ahove understanding.” e
We of NCAI, speaking for the majority of our membership feel that the Senate
approved. bills, §. 1848 and H.R. 15122, both possess long awaited answers and
solutions of the concerns reflected in these resolutions, which have accumulated
over the years. Our position has been most succintly, accurately, and emphatical-
1y delineated by a letter written by Mr. Wendell Chino, Mescaleto Apache, Presi-
dent of NCAI to President Lyndon Johnson on December 27, 1967. The portion
of the subject letter pertinent to S. 1843 reads as follows: = T
“Shortly before the first session of the 90th Congress ‘wa§ ‘adjourned, the
U.S. Senate passed S. 1843, referred to as the ‘Indian Rights Bill. This action
by the eSnate. is lauded by many Tribal leaders ‘as marking a very important
milestone in Federal and Indian relations in this country. A sl
“In my opinion, there is no other omnibus Indian legislation pending before
the Congress that will erase the appréhensions.of our Indian peoplée than to see
an enactment of Indian rights measures as proposed in 8. 1843. Passage of Indian
Rights legislation would do more for Indian Tribes in assisting’ them to initiate
and engage with greater efforts, ways to improve social ‘and economic conditions
‘in our Indian communities. o L fro TERRI
“In. view of the fact that Senate approved S. 1843 mneeds the suppott of ‘the
U.S. House of Representatives, 1 respectively request, Mr. President, that you
.encourage the second session of the 90th Congress to enact Indian rights legis-
lation. The recent Civil Rights legislations haveé never been ‘explicit in' including
:a comprehensive Indian rights legislation. The opportunity to pass such a legis-
lation is now at hand with S. 1843. I trust that the House will pass Indian rights
legislation that is needed and long over due. This is important to the first ¢itizens
of this country.”
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We would like: to reiterate ‘a ‘point lightly-touchéd upon earlier in:this state-
ment. The sizé and diversity of the membership of NCAI, its rapid growth over
the past decade and its comparatively umque requlrement ‘that:its membership
be Indian; ‘all afttest to it’s ¢apability in providing a genuine comprehensive
and synoptic representation of the concerns of the larger Indian community. Its -
success in ‘achieving this end arises out of the membership present and:growing
size and the organizational committment to seek policies: which will collectively
benefit the membership. To maintain this capability NCATI seeks to encourage
Iegxslatwn which has a collective éffect. To pursue legislation in a manner which
is selectively oriented to accommodate the desire of specific Indian groups could
entail a proliferation of small fragmented efforts whose multiplicity would clutter
the legislative calendar to an éxtent which would protract the execution of
legislation which “benefits only ‘a few Indian groups: with the capability and
privileges to get on the legislative agenda first: Should ‘this happen, the Indians
of this country would be right back where they started in achieving their rights
as citizens with their relative’ impotency as small segmented groups each seel\-
ing what is in effect an individual treaty.-

‘We Indians have been this route before and it has certamly not gotten us very
much or we wouldn’t be at this hearing today nor would there be a need for the
legislation presently being considered. Moreover, we feel suchfragmentation of
efforts by its very nature would generally serve to impede the programs and
processes with which we seek to better integrate this disadvantaged Indian into
potential advantages of the American Society. Tt ‘would establish a precedent
which could lead to policies in ‘application of any general governmental program
in the areas of economic opportunity, health, education, welfare, et. al:, where
it could be required that these programs submit ‘to individual leglslation and
negotiation to meet the tailored desires of every particular Tribal: group. This
conjecture may be excessively negative but it reflects an alerted concernion the
part of NCAI about legislative procedures and philosophies" which' appear to
lean in this direction. As an organization, NCAT feels that it honestly represents
the interests of its membership and that its ‘membership, in turn, honestly ‘rep-
resents the interest of the larger American Indian community. We ‘also feel that
“our, eapabﬂxty in this dimension is the most legitimate and comprehensive of any
organization in this nation.

Speaking from this posmon NCAT strongly. recommends that the Honorable
members of this Committee endorse. S. 1843 and/or HR 15122 for subsequent
passage to the I—Iouse of Representatlves

K

e [Telegmms]
Hon; E. Y. Bmm’r,

House of Represmmtwes,

Washington, D.0.’ ' : :
i IDEAR GONGRESSMAN BERBY I Want to thank you for sending a report on 8.
1843, which T understand passed the Senate on December 7, 1967, and for the op-
portunity to give the views of the (}heyenne River Sioux Tribe.

... The Cheyenne Rlver Sloux were opposed | to S. 1843 for’ the reason it toﬂk

te

gonstnt t]J(m and By-Law and the Law and Order Code of the Oheyenne River
‘Sioux Tribe. ;
- At the meeting of 1 Executlve Conneil of the ‘National Congress of’ American
Indians at Washington, D.C., on March 5, 1968, 1 drafted a Resolution for the
.consideration. by the Council and it was unanlmously passed going on record of
approving of §..1843 with the understanding that as the wording in Sédtion 201
oonly applied to the court of Indian office and not to the Indian tribal court. In
writing the Res«olution, or the copying of it, a mistake was made, as the Resolu-
tion shows Section 102 1nstead of Section 201. I am enclosing the Resolution for
your information. I am also sending a copy of this letter to Mr. John Belindo,
Executive Director of the National Congress of American Indians. As to the
mistake made in line 6 of Resolution No. 2, after the word Section, 102 shoild be
changed: to 201. Also enclosed for your mformatlon is the Comstitution and By-
Laws of the Cheyenne River Sioux. Tribe. See page 5, Subsecltion ( k) under Ar-
ticle IV—Powers of Self Government, Section 1. Also see page 16 of the By-Laws, '
Article V—Tribal Courts (Judicial Code).

Thanks again for giving the Tribe this opportumty 1:0 v01ce then' v1ews

Sincerely, .
- FRANK DUcHENEAux, e

. Chairmaen-ORSTC.
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B BELLINGHAM WASH
JorN BELINDO, :
Hawecutive Director, N atwnal Congress of American Indwns
Washmgton, D.C.:

Following wire ‘sent to’ Lloyd Meéds: The Lummnii ' Indian Business Counml is
strongly in favor of Indlan amendment to civil rights bill: Your support on our
behalf is needed. '

VERNON LANE,
Chairman, Lummi Indian Council,
Marietta, Wash.

SCOTTSDALE, ARIZ.
JOHNNY BELINDO,
Ezecutive Dwector, N atwnal Congress of Amemctm Indians,
Washington, D.0C.:

Appreciate your wire. Have sent wires to Congressmen Aspinall, Haley, Udall,
Rhodes, and Steiger 2 days ago. Endorsing S. 2516 as it came out of the House.
Quiets the fears of Public Law 280.

; : FILMORE CARLOS,
President, Salt River Indian Community.

- ROOSEVELT, UTAH.
JOHNNY BELINDO, i .
Hazecutive Director, National Congress of American Indians,
Washington, D.C.:

Your T. T. received. We believe S. 1843 needs amendment and special consid-
eration. We oppose amendment in housing bill. We are preparing our own amend-
ments for hearing.

. UTE INDIAN TRIBE,
FrANCIS WYASKER,
-Ohairman, Tribal Business Committee.

MI\SSOULA, MONT
JOHNNY BELE[NDO, CERER :
Bxecutive Dwedtor, N atwnal Oongress of Amemc(m Inditms
Washington, D.0.:

The Oonfederated Salish, and Kootenal Tribe of Flathead Reservation, Mont.
urge favorable action:on provmo‘n of 8. 1843 and H.R. 15122 which would modify
Public Law 280 and thereby secure to tribes the right to govern themselves, and
if that rlght has been taken from them to permit the State to return it to them.

i 8 TRIBAL COUNCIL,
Oonfederated Salish and Kootenai. Tribes.

HEUREKA, CALIF.
JOHNNY BELINDO, ! ' :
Hwecéutive Director, N atwnal O'ongress 07’ American Indwms
Washington, D. 0.:
‘The Hoopa Trlbal Busmeﬂs Council, refprecsentmg over 1,200 Indnan members
grges immediate »pa@sage of Amendment No. 430 to American Indians ‘civil rights
ill
CHAS. J. Moon,
Chairman.
ELsIE RICKLEF,
Legislative Committee.

. HAVRE, MONT.
JoHN BELINDO,
Bwecutive Director, National Congress of American Indians,
Washington, D.C.:
Requesting your support civil rights bill for the American Indians, Amend-
ment No. 430.
Jore DEMONTINEY, Chairman, Chippewa-Cree Tribe.
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Wi METLAKATLA, ALASKA.
CONGRESS OF AMERICAN INDIANS, ,
Washington, D.C.: :
Metlakatla Indian committee fully supports Amendment 430 to cwu mghts
bill to .clarify, constitutional r1ghts of American Indians., We urge your suDDOrt

on this amendment at this time,:
Mayor HENRY s. LITTLEEIELD

. \ PINE RIDGE, S. DAK.

JOoHN BELINDO ‘
Edgecutive Dwector Natwnal OOngress of American Indians,
Washington, D.C.:

Oglala Sioux Trlbe supports Indian amendment to civil rights bill,. Urge favorF
able passage. 9 : PRike!

JOHNSON HOLY RocK,

President, Oylala Swuw Tribe.

: ONEmA, Wis. -
JouN BELINDO, ! ; !
Executive ﬂzrector Natwnal Ctmgress of Amemcan Indmns
Washington, D.C.:>
Copy of following message sent Congressman James Haley : The Oneida Tribe
of Indiang ;Wisconsin, Inc. are aware of the House opposition to Amendment
No. 430 of the civil rights bill. Please support this amendment. which clax'iﬁes
the constitutional rights of American Indians, .
LORETTA V. ELLIS o
Oneula Tr'lbal Secretary

[Telegrams]
ForT YATES, N. DAK March 26, 1968.

Hon. E Y. BEB.R
House of Represemtatwes, Washmgton, D.O.:

In response to your letter of March. 21, 1968, concerning S. 1843, we had full
hearings on:8:.1843 and all other bills to amend PL 280. The Standing Rock Tribe
is very pleased with 8. 1848 and urges that you keep it in the main civil rights
bill. We see no reason for treating Indians different from other.citizens so far
as civil nghts are concerned The features in 8. 1843 will be very; helpful,. ’

. ; v Av I AGARD,
Tribaz Chaimnan, Sttmdmg Rock Swuw Tribe.

Poged

‘ Lo Fom‘ YAres, N. DAK., March 26, 1968.
Hon. WAYNE ASPINALL,
Chairman, House Interior and Imular A ffwi/rs Commiittee,
House, of Representatives, Washington, D.C.:

The United Tribes of North Dakota strongly supports including the provisions
of 8. 1843 in the general civil rights bill as. passed by the Senate.. We do mot
want the Indian civil rights knocked out of the main civil rights bill. We are
satisfied with the provisions as now written. We have had at least two hearings
before the Senate Judiciary Committee in Washington and hearings were held
in North Dakota. ‘'We see no‘reason for ‘further hearings.

. LEWIS GOODHOUSE,
Chairman, United Tribes of North Dakota.

- 'WINNEBAGO GLOBAL COUNCIL,
Winnebago, Nebr., March 29, 1968.
CHAIRMAN, INTERIOR AND INSULAR AFFAIRS, Yy )
U.8. House of Representatives,
Washmgttm, D.C.: .
‘Winnebago "Tribe of Nebraska urges passage of Amendment 430 to Ciyil nghts
Bill to pro.bee't Consfubutlonal Rights of American Indians.
GoRDON BEAVER,
Chairmaon.
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AprirL 3, 1968,

Representatlve JAMEs A. HALEY Senator RoMAN L. HruskA; Senator CArn T.
Curris ; Representative Ep EDMONDSON ; REPRESENTATIVE ROBERT V. DENNEY,
Representatlve JoHN P. SAYLOR; Representatlve GLENN CUNNINGHAM : .

‘WasHINGTON, D.C. :

We understand congressional opposmon 1o Indlan amendment to c1v1l rlghts
bill is mounting. Amendment 430 and S. 1843 contain identical provisions which
clarify constitutional rights of American Indlans Request your full support of
these pmvmmns . : -

. ALFRED W. GILPIN,
Chairman, Omaha Tribal Council.

HUALAPAI TRIBAL COUNCIL,
: : Palmﬂprings; Am‘g., March 27, 1968,
ROYAL D. MARKS, i L :
Phoeniz, Ariz. '

DEAR MR. MARKs : This is what I have sent to the followmg Wayne Aspmall
James Haley, Morris Udall, John Rhodes, and Sam Steiger.

The Hualapai Tribe through its governing bedy the Hualapai Tribal Council
endorses and prefers that the Civil Rights Bill be passed as it came out of the
Senate. Indian Tribes have been trying for fifteen years to get P.L. 280 amended
to provide for Indian consent. L

Sincerely, v
RUPERT PARKER, 7
Chairman.
NATIONAL CONGRESS OF AMERICAN INDIANS,
Washington, D.C., December 27, 1967.
THE PRESIDENT,
The White House,

Washington, D.C.

MER. PRESIDENT : Shortly before the first session of the 90th Congress was. ad-
Jjourned, the U.S. Senate passed 8. 1843 referred to as the Indian Rights Bill
This action by the Senate is lauded by many tribal leaders as marking a; ver‘y
important milestone in Federal and Indian relationship of this country.

In my opinion, there is no other omnibus. Indian legislation pending befo1e
the Congress that will erase the. apprehensmns of our Indian people than to see
an enactment of Indian rights legislation such as S. 1843, An Indian rights legis-
lation would do more for Indian tribes in assxstmg them to initiate and engage
_ with greater efforts to improve social and economic conditions in.our Indian
‘communities.

“In view of the fact that the Senate approved S. 1843, it needs the support of
the U.S. House of Representatives. I respectively request Mr.. President, that
you encourage the second session of the 90th Congress to enact a Indian rlghts ¢
legislation. The rec¢ent civil rights legislations have never been explieit in..in-
cluding a comprehensive Indian rights legislation. The opportunity to pass such
a legislation is nmow at hand with S. 1843. I trust that the House will pass
Indian rights legislation that is needed and long overdue. This is important to
the first citizens of this country.

The Congress of the United States also needs to.repudiate the present policy
of terminating Indian tribes and declare a new policy of termination affecting
Indian tribes. A new policy statement will remove all psychological impediments
that stifle development of Indian tribes. Indian tribes fear full development or
progress because their progress might be interpreted that a certain tribe is ready
for withdrawal of Federal and trlbal relationship without their congent. It is
my hope that the forthcoming session of Congress will declare a new policy .
~and usher in a new era of beneficial Indian legislation.

“Yours respectfully, v
o . ‘WENDELL CHINO,
President.

93-452—68——9
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CoUNCIL ANNETTE ISLANDS RESERVE,
Metlakatla, Alaska, N ovember 13, 1967

NATIONAI. CONGRESS oF AMERIOAN INDIANS ;
Washington, D.C.:

This is to follow up on our telegram supporting Ervin Amendment HR 2516.
‘Qur Violators (liquor, Misdemeanor, Vehicle traffic violations, Gmme) answer
g to the State Police and Magistrate. We are not happy with this because ;" :

- 1. We have to fly in a State Trooper' from-Ketchikan and' sometlmes ‘algo’ a
[agistrate. Ketchikan is 16 miles from here and by water.
2. They: cannot answer our call sometimes because they have other areas to
_cover. ‘Sometimes weather does not permit them to come in even when they

rare drastically needed.

: 8. This way a lot of things lag. Witnésses sometimes don’t show up or change
-their minds about a given case after some time has elapsed.
o 4. We used to pick up $1500.00 to over $2000.00 on fines here when we had
‘our own Magistrate. Our Constitution provides that our Magistrate can fine
violators up to $360.00 and/or sentence them to so many days free labor, This
has ‘become ineffective since the advent of Public Law 280.
+"'5;"We cannot Jall sentence anyone We can hold them in conﬁuement untll
the Stabe Police arrives.
76, M1sdemeanor——b1‘eaking wmeWs, marking up posters, stealmg blcycles,
X lgnormg ‘curfew, breaking and pilfering, shoplifting, and the like has been hard

. to curtail and more or less’ rampant since Public Law 280. The State "Police and

' ‘*er JorN BELINDO,

Maglstrabe at Ketchikan do not want to, or do not have time for these cases.
7. Violations of all our Ordinances and disrespect of special rules on Good
‘Conduét ha's been at a high peak
8. A ‘steady flow of liquor is in progress now, and bootleggers are plentiful.
Our local Police according to State Officers are not empowered to make arrests;
‘in fact our local Policemen are not ageffective as they once were.
: Respectfully yours, : S
: HeNRY §. LITTLEFIELD, ST., -
Mayor.

Novessrs 8, 1967,

- Bwecutive: Director, NOAI
Washington,: D.O.:

Your attention is respeeﬁ:‘ully called to the amendments to H. R 2516 the Civil
/R:Lghts Bill, proposed by Senator Brvin.

" The Indian rights amendnient would repeal the provisions of Publlc Law 280
which allow states to assert: eivil and criminal jurisdiction over Indian country
“without the consent of the Indians. The Qumault Tribe has repeatedly objected
“to this aspect of P.L. 280 on the grounds that it is both impractical and unjust.
In my report to Robert Bennett, Commissioner of Indian Affairs on October 17,
1966, T made the following statement which IS the official stand of the Qumault

Trlbe on this problem :

“Because of the special status of’ Imhan Reservatwns and the provisions of

the treaties with Indians, state governments, have neither the political capacity
nor the’legal structure to administer jurisdiction over them in a manner which
‘satisfies treaty rights. Neither do the state and local law enforcement agencies
“have the funds, the personnel, nor the ‘facilities to do the job, by their own
admission.”

'~ Iam submitting herewith documentary evidence of the truth of the above state-
‘ment in the form of recent newspaper articles. These illustrate the inability of
“Grays Harbor County government to meet its present obligations to the non-In-
. _dians of this area. Grays Harbor County is being criticized for its level of taxation,
__while, at the same time the County sheriff’s force is threatened with disruption
~ “due-to their inability to provide adequate salaries for officers. At the same time,
. Westport, at the south end of ‘the county apparently suffers from inadequate
- law enforcement, with alcoholism a greater problem in Grays Harbor; County

- than elsewhere in the state, and with inadequate financing to maintain their

‘present ‘program, it is quite evident that Grays Harbor County is not ready te

. provide even normal protection to the Quinault Indian Reservation.
- The Quinault Reservation is now policed by four full time officers. If this
protection were removed through state assumption of full Jurlsdictlon 1t is very
clear that we would be left without any protection at all. ¢
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‘Bven if these: problemsv d;d not: exist we .are sure that the: State cannot do a
competent job on the Quinault Indian Reservation. Their officers-neither unders
stand nor recognize the fact that the Quinault Tribe must;have a jurisdiction
which is capable of protection hunting, fishing, and land use rights guaranteed to
Indians by their treaty.

It is at this point that we feel that the Congress acted in an irresponsible
manner in giving states the rights to assume Junsdlctmn w1thout safeguards
to avoid hopeless comphcations. ;

i Senator Irwin’s amendment, if passed would pr0v1de long needed
an extremely dlstressmg problem

Your support is earnestly sohcited ‘
Yos Yours very truly, : A el i ! e

LIGUL T L R QUINAULT TRIBALCOUNGiL,

SRR e L JAMEsJAoKson thwma

The CHAIRMAN. Unless there is an ob]ectlon, the' statenent of J
Boyden ‘under date of March 27—John'S. Boyden—relative to this
legislation will be made a part. of the record and the’ ﬁndlngs of fact
and conclusions of law will be made a part of the: ﬁle. £

* Hearing no objection, so ordered. |

(The statement referred to follows ;)

TN

BoYDEN, TIBBALS & STATEN,
e oRalt-Lake Oity, Utah, March 27, 1968.
HO!I.JAMESA HALEY, 'j ’ B Py A A e
U.8. House.of Representatwes,
Washmgton DO, p Sk ;
‘DEAR 'MR. HALEY : Supplementmg the conference held in your oﬂice a’ short
tlme ago' when you'generously made your time available ot ‘the Ute ‘and Hopi
delegations, we desire to specifically point out our objections to S. 1843. We will
make reference to: Report 841 as reported by Senator Ervin, with amendments,
on December 6, 1967, in connection with the proposed legislation which has now
‘passed the Senate and is also the subject of the Dirksen amendment to 8. 2464.

SECTION 102 (3), PAGE 8
[See dlSCllSSlOn under Section 102 (4) ]
SECTION 102 (4), PAGE 8

‘The defendants standard of integrity’ in many Indian courts is much hlgher
than in ‘the 'State and Federal ‘Courts of the United States. ‘When requested to
enter'a plea to'a charge the Indian deféendant, standing before respected tribal
judicial leaders, with complete candor usually discloses the facdts. ' With mutual
honesty and through the dictates of experience, the Indian judge often takes a
statement of innocence at face value, dlscharglng the defendant who has indeed,
accordmg to tribal custom, been placed in jeopardy. The same Indian defendants
in off-reservation courts soon learn to play the game of “white man’s justice”,
guilty persons entering pleas of not guilty merely to throw ‘the burden of proof
upon the prosecution. From their viewpoint it'is not an elevating experience. We
are indeed fearful that the decisions of Federal and State Courts, in' the light
of non-Indian experience, interpreting’ “testifying against oneself”’ would stulify
an honorable Indian practice while the constructions of the same courts as to
what is “double jeopardy” would open an inverted loophole to in fact try a
defendant tw1ce

SEGTION 102 (6), PAGE 8

-+ An Indian J udge without legal training may nevertheless possess sound Judg-
ment and be fully capable of presiding over an Indian Court with dignity and
fairness. An ordinance of the Ute Indian Tribe of the Uintah and Ouray Reser-
vation in Utah provides that any person shall have the right to the assistance
of a lawyer in tribal courts when the judge is a lawyer and on appeal when one
of the judges is a lawyer. At all other timeés he shall have the right to'the as-
sistance of a member of the tribe in representing him. That tribe haslearned
that the presence of a lawyer-in a tribal court representing a person before a
judge who “is: not a lawyer generates confusion and thwarts justice. Yet the
beneficial function:of the Indian judge in operating with sympathy and under-
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gtanding: for tribal traditions and:customs and at gmeetly reduced costs bo ‘the
tribe dnid to the-litigants cannot be denied: -

““The right to' “assistance of counsel” under the dec:sions of State and Federal
Com’ts s the right to the assistanceof a lawyer, '

SECT].‘ON 1&2 (1), PAGE 8

The limitation of smx months imprisonment or mﬁne of: $500, or. babh, has long
been in effect in.Courts of Indian Offenses by the Code of Federal Regulations,
(25 C.F.R., Chapter I) but Tribal Courts opemtmg under their own inherent
powers have not been so delimited.

The tribes I represent are in the process of seeking agreerments with the State '
and Federal Governments for the use of their institutions of hospitalization,
rehabilitation .and correction for Indians convicted of tribal offenses. These
same tribal governments are ahead of their non-Indian counterparts in aban-
doning the concept of punishment for crimes, replacing it with more wemlﬁc
methods of diagnosis, treatment and rehabilitation.. Public: protection is not
abandoned in the process. It is regardeéd as of equal importance,

'The limitation proposed in this section'is not justified in its application to
Tribal Courts. The tribal governing hodies of the Ute and Hopi Tribes have
commenced comprehensive programs worthy of note by all those interested in
judlelal reform.

SECTION 102(10) PAGE 9

The: right of trial by jury, upon request, is a recognized but seldom used
privilege with many tribes. Many accused Indian people feel they do not need
a jury of peers to determine the facts already within the knowledge of  the
accused. The defendant enlightens a credulous court. This unfeigned procedure
may seem unnatural and even odd to current concepts of jurisprudence; but
what moral law prompts its abandonment? The Ute Tribe affords. trial by jury.
at the choice of those charged but the Pueblo Indians have infomned ug that
clo:se family relationships- in.small tribes prevents the use of the juny. system
in those tribes. - . :
e 4. CONCLUSIONS; ON TITLE I, smc'mon 102

1. Void of guile, the Indian inquires, do we not have inalienable rights to be
protected as our customs and traditions require? Or must we relinguish our
right of self-government and submit to an' alien' codé born of ‘the reagoning that
someone else knows better than we the safeguards of our sacred rights? If the
final result of our own effect is oppressive to the individual Indian or offends
human dignity, Congress should not tolerate.our tyranny, but-where is the case
for such a general assumption? The Ute Indian Tribe has its own Bill of Rights
guaranteeing the. ﬂght to. vote, equal opportunity, to partic'ip&te in the economic
resources and activities of the reservation, freedom of speech, worship, eon-
science, press, assembly and association and. further the right to.a pwromptt and
public trial with other attendant rights for the accused. Jury trial is assured.
Excessive bail may not be required and cruel punishment shall not be imposed.
The. Hopi Bill of Rights is not as extensive, but it has met, their needs. When
it does hot, I am confident they wﬂl pha,nge 1t Spare us the misery and indignity
of being forced to acquire your vices.to give: efﬁcacy to. your cures, .,

2. Indian Tribes have been encouraged to exercise their own initiatnve in
seekmg a better life both. socially. and economically. Nothing is more discourag-
ing to the Indian people than to have their extraordinary. efforts summarily
rebuffed by well-meaning but inconsiderate and incompatlble Oongressdonal
legislation.

3. 'While the objections outlined above may be met with individual amend—
ments, such a procedure would undoubtedly have negative implications. We are
sure Congress would not want such amendments to be subject to the interpreta-
tion that certain violations of the Bill of Rights are desirable. We acknowledge
the laudable intentions of Congress and at the same time implore a recognition
of the equally laudable intentions of the tribes that are in good faith attempt-
ing to provide a maximum of individual freedom, but are finding grave difficulty
in the application of the terminology of non-Indian law and the interpretations
of United States Courts to an entirely different set of cirumstances, including
Indian traditions and customs. It seems highly desirable that there be a frank
recognition,: in the quest for protection. of inalienable rights for everyone, that
some virtue and some vice can be found in bpth the Indian and the non-Indian
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effort. As a suggested alternative to the language employed in Section 102, we
offer the following :
Insert after word “government” on line 20 page 7 the phrase “, except as
herein otherwise provided,”.
Ingsert as a new paragraph at the end of Section 102 on page 9 the following :
This section shall not apply to any Indian tribe operating its government
subject to its own duly adopted Bill of Rights and having tribal courts, as
distinguished from courts of Indian offenses, such courts being possessed
of the powers necessary to enforce the tribal Bill of Rights. In the event the
Secretary of the Interior, or his duly authorized representative, has reason
to believe that the judicial system of any tribe is not operating in a manner
reasonably calculated to protect the individual members of such tribe
against arbitrary oppression and conduct offensive to human dignity, he
may issue an order requiring the tribal executive officer or officers to show
cause why such tribe should not become subject to the Bill of Rights as
provided in this section. If after a.hearing, to be held in accordance with
rules promulgated by the Secretary of the Interior, it is determined by
the Secretary of the Interior, it is determined by the Secretary of the Inte-
rior, or his duly authorized representative, that the judicial system of said
tribe is in fact not operating in a manner to reasonably protect the indi-
vidual members thereof against arbitrary oppression and conduct offensive
to human dignity, he may declare such tribe subject to the Bill of Rights
as set out in this section and that tribe shall become subject thereto upon
publication, of such declaration in the Federal Register. The determination
by the Secretary of the Interior, or his duly authorized representative, shall
take into consideration the traditions and. customs of such tribe. Any tribe
desiring to voluntarily subject itself to the Bill of Rights set forth herein
may do so by so declaring after approval of the tribal members in a manner
required for the adoption of a constitution for said tribe and the tribe shall
become subject thereto upon publication of such declaration in the Federal
Register
SECTION 201, PAGE 9

Since it is not a matter of common knowledge that there is a distinction
between Courts of Indian Offenses on Indian.reservations and Tribal ‘courts
on Indian reservations, in the interest of clarity it is suggested that the period
in line 19, page 9, be deleted and a comma inserted in lieu thereof, to be followed
by the following language: “where no -tribal courts have been established and
maintained.” . [ :

SECTION 301(A), PAGE 11 AND SECTION 3802, PAGE 12

An ambiguity would be removed by inserting-at the end of line 3, page 11 the
word “applicable”. The same word should be inserted after the word “those” on
line 7, page 12, for the same reason.

SEC'I_‘ION 303(A), PAGE 18

Retrocession of jurisdiction conferred by this Act should also -be possible. It is
suggested that the words’ “pursuant to this act or” be 1nserted at the end of
Line 7, page 13.

SECTION 401, PAGE 15

This sectlon should be amended to allow concurrent Jurs1d1ct10n of the major
offenses in Indian Courts where federal prosecution has been declined or dis-
missed without placing the defendant in jeopardy. A reasonable limitation on
the sentence by Indian Courts in these cases would not be objectionable.

There has been ‘a rather general assumption that cases: placed within the
jurlsdietlon of the federal courts solves the Indian problem in -such cases. This
naive supposition has been a great detriment to law and order programs on
Indian reservations. During the years commeneing Wlth 1960 to and includin g
1967, only 15 cases presented to federal authorities in Utah were prosecute
'whlle 55 were declined for reasons that greatly disturbed the tribal’law enforce-
ment officials. We understand this situation is not unique to Utah. When Indian
cases are tried in federal courts, prosecutors are often less than enthusiastic
for their cause, while jurors tend to be overly sympathetic with Indian. defend-
ants. The insurmountable diﬁiculty seems to be the lack of mterest or unde;‘-
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standing ‘in the reservation problems:. The:proposed: amendment wouId clea1 a
legal questlon and offer at least a measure of rehe yiE

QUALITY OF TBIBAL COURTS

After a variety: of - experlences Wlth both Federal and ‘State courts, ‘some
trlbes have reached the conclusion that if they are to have effectxve law enforce-
ment upon. the reservations they must assume the respons1b111ty themselves; It is
probable that Indian tribes have not been astute.in their public relations in the
field of law and order.. We take the liberty: of brleﬂy outlining ’che program
now under way on the Uintah and Ouray Reservation in Utah. ..

. -The Tribal Juvenile Ordinance adopted May 6, 1965, is a twenty-one page
document patterned. after the National Juvenile Gourt Act adopted by the State
of Utah and others. The tribe does not have a member adequately trained in
thig field to serve as judge and, therefore, it has reached into the Utah State
Jjudicial. system to employ juvenile -judges of outstanding merit to serve on its
~court. An example of the quality and reasoning of a court enlightened upon the
Indians’ real problems is found in the enclosed exhibit, being the. Findings of
Fact and Conclusions of Law and Judgment in the case of The Ute Indian
Tribe In The Interest of Eddie C. Perank, a Minor, decided by the Tribal court
~on February 29, 1968.

The law and order code of the tribe, only a portion of which has been adopted
by ordinance, is a progresswe and far-reaching experiment in human relations.
It is being. d.rafted in_conjunction with the State Council on Criminal Justice
Administration in the State of Utah, a body created by the State Legislature.

There are no degrees of crimes in the code nor are there classifications, such
as misdemeanors and felonies. The word “sentence” could well be eliminated,
employing instead the term “treatment” ; for-as heretofore mentioned, punish-
ment can only be incidental to the paramount object of protecting soaety while
diagnosmg the cause and treating and rehabilitating the defendant. It is con-
templated that Indian judges will continue to try the cases. They will function
independently as the triers of the facts, but the diagnosis and treatment will be
‘determined by a board consisting of the trial judge, a psychiatrist, a medical
doctor, a criminhologist and a lawyer. Accurate controls of the records.are being
established to determine the results of thls experiment that has long been needed
in other fields of justice.

“TThe Hopi: Tribe.of Arizona is amend!lng its constltutlon to fit its modern day
needs, and ‘is closely following with keen interest the Utah experlment in tribal
judlclal reform.

- From the foregoing we hope we have illustrated that a general indictment of
all Indian tribal courts is not justified. There:are many other Indian courts that
have handled legal matters for tribal members with complete satisfaction for
years. Little is said of their accomplishments, while any miscarriage of justice
is publicized considerably out of proportion to its relative importance.

I appreciate that if I am given the opportunity to testify before Congress I
must meet its convenience. An irrevocable appointment at a stockholders meeting
in the State of Washington prevents my presence at the hearing on March 29,
-although both the Hopi and Ute tribes have requested me to appear. In the event
‘any further hearings are anticipated on this bill I would appreciate being in-
formed, as I would welcome the opportunity to elaborate on the matters set forth
in this letter. I would hope to impress upon the committee the sincerity of pur-
pose of the tribes I represent, illustrating the need for the amendments requested
‘ Very truly yours,
: : : JOHN S. BOYDEN:

The CuARMAN. Any thing else to come before the committee ?
May the chairman thank all of those who have been here today. This
is perhaps the best decorum that we have had in this committee for a
long, long time, and we try to have good decorum. You have been an
- attentive and a helpful audience and we appreciate it very much.
The record is being kept open because we have to hear yet from the
‘Department witnesses. At that time the attorneys who appeared here
lay, Mr. Sonosky, Mr. Ladarus, Mrs. Horn, and Mrs. Belindo, will
be notified and ‘we would like to have them present if it is poss1ble for
them, or somebody from their offices to be present.
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.. The committee stands adjourned. .

(Thereupon, ‘at 3:20 p.m., the hearmg m the above matter was
concluded ) :
(The statement of Senator Ervin recelved followmg the hearin
will b% 5p;aced in the record at this place with permlssmn gran

on p

STATEMENT OF THE HONORABLE SAM J ERVIN JR., U.S. SENATOR FROM THE
STATE 0F NORTH CAROLINA

Mr. Chairman, thank you for the opportunity to present testxmony on S, 1843,
a bill to grant the American Indians rights which are secured to other Amezrlcans
As you know, on December 7, the Senate unanimously passed S. 1843, and by
this action declared that the Amemcan Indian should no longer bea second class
citizen. I should like to point out that the President of the United States, on
March 6, 1968, ‘sent to the Congress a’ ‘message relating specifically to the prob-
lems of the American Indian. In his umque and persuasive message the President
made the following statement in urging passage of the provmons embodied in
S. 1843 :

“In 1934, Congress passed the Indian Reorganization -Act, which laid the
groundwork for democratic self-government on Indian reservations. This Aect
was the forerunner of the trlbal constitutions—the charters of democratice prac-
tice among the Indians.

“Yet few tribal constitutions include a bill of rlght& for individual Indians.
The basic individual rights‘i which most Americans enjoy in relation to their
government—enshrined in the Bill of nghts of the Constitution of the United
States—are not safeguarded for Indians in relation to their tribes.

“A new Indian Rights Bill is pending in the Congress. It would protect ‘the
individual rights of Indians in such matters as freedom of speech and religion,
unreasonable search and seizure, a speedy and fair trial, and th right to habeas
corpus. The Senate passed an Indian Bill of Rights last year: I urge the Congress
to complete action on that Bill of Rights in the current session. !

“In addition to providing new protection for members of tribes, this bill would
remedy another matter of grave concern to the American Indian.

“Fifteen years ago, the Congress gave the States authority to extend their
criminal. and .civil jurisdictions to include Indian reservations—where juris-
diction previously was in the hands of the Indians themselves.

“Fairness and basic democratic principles require that Indians on the affected
lands have a voice in deciding whether a State will assume legal jurisdiction on
thir land.

“I urge the Congress to enact legislation that would provide for tribal consent
before such extensions of jurisdiction take place.” - :

In requestlng favorable action on the Indian rights measure, the President has
affirmed the Federal Government’s belief that the American Indians should share
in the American dream of equality and justice under law.

These Indian rights measures have had careful and metloulous study by the
Senate of the United States. In fact, I know of no bill which has been as thor-

_ oughly studied as the one pending before this Subcommittee. Beginning in 1961,
the Subcommittee on Constitutional Rights initiated a study of the legal status
of the Indian and the problems he encounters when asserting constitutional
rights in his relations with State, Federal, and tribal governments. This effort
represented the first study that the Gongress had: ever undertaken in this field,
and the results were startling indeed. Subcommittee investigations showed that
the American Indianlived in a legal no-man’s land—without full protection from
either tribal, State, or Federal governmental organizations.

Since the initiation of this study seven years ago; the Subcommittee has con-
ducted hearings in California, Arizona, New Mexico, Colorado, North and South
Dakota, and Washington, D.C. We have heard from:individual Indians, tribal
units, national associations representing Indians, tribal attorneys, Members
of Congress, State officials, and representatives. of the:Department of the Interior.
These hearings, and the voluminous record compiled by the Subcommittee staff,
furnish clear evidence of the necessity for congressional action in an area too
often overlooked by Congress.

This ‘omnibus measure is a consolidation of five individual bills—S. 1843,
S. 1844, S. 1845, S. 1846, S. 1847—and one joint resolution—Senate Joint Resolu-
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tion 87—which I introduced on May 23, 1967. As originally introduced, these
measures covered the six major:areas:inh which the rights of Indians have been
neglected for years. As amended, S. 1843 was the vehicle for combining the
provisions of the six original measures. - -, | SR ‘
- At this point,’I should like to give a.brief analysis of the six titles of the bill
and then discuss some ‘specific 'problems that have arisen in connection with
certain titles. ; :
i TITLE I

The first ‘title makes the Bill of Rights applicable to an Indian when he is
charged with a crime by a tribal court, thus assuring the Indian citizen the
basic rights and ‘privileges in-his relationship with his tribal government that
every other American citizen now has in his relationship with his State, local
and Federal Governments. :

Tribal governments have been considered by the courts as quasi-sovereign
entities to whose actions the Bill of Rights, along with other constitutional pro-
visions, do not apply. The Subcommittee’s hearings established that in many
instances tribal governments have deprived Indians of the right to be repre-
sented by counsel, the right to be free from illegal search and seizure, the right
to freedom of religion—rights that others take for granted. Title I seeks to
secure these basic rights. The Title prohibits Indian tribes exercising powers of
‘self-government from:

First, making or enforcing any law prohibiting the free exercise of religion,
or abridging the freedom of speech, press or assembly, or the right of the people
peaceably to assemble and to petition governmental units for a redress of
grievances; Fi .

Second, violating the right of individnal Indians to be secure in their persons,
homes, and possessions against unreasonable searches and seizures;

Third, subjecting any person for the same offense to be twice put in jeopardy ;
. Fourth, compelling any person in any criminal case to be a witness against
himself ; . o

Fifth, taking any private property for a public use without just compensation ;

Sixth, denying to any person in a criminal proceeding the right to a speedy and
public trial, to be informed of the nature and cause of the accusation, to be con-
fronted with witnesses against him, to have compulsory process for obtaining
witnesses in his favor, and to have the assistance of counsel for his defense at
hisown expense; . Do '

Seventh, requiring: excessive bail, imposing excessive fines, or inflicting cruel
and unusual punishments. The penalty of a:$500 fine or imprisonment for a term
of 6 months or both would remain the maximum punishment for any one offense;

Bighth, denying to any person equal protection of the laws or depriving any
penson of liberty.or property without due process of law ;

Ninth, passing any bill of attainder or ex post facto law ; or

Tenth, denying to any person accused of an offense punishable by imprison-
ment the right, upon request, to a trial-by. jury of not less than six persons.

Title I also provides that.any Indian detained by order of a tribal court is
entitled to the writ of habeas corpuy in a court of the United States to test the
legality of his detention., = . . ; )

In order to give Indian tribes an opportunity to adjust to this new system of
jurisprudence, the provisions of title I would become effective 1 year after the
date of enactment, . - : . X
: TITLE II.

" Mitle 1T i§ designed to complement the provisions of title I. It directs the Secre-
tary of the Interior to recommend to Congress a model code governing the ad-
tninistration of justice by courts of Indian offenses on Indian resrvations. The
present code, found in title 25 of the Code of Fedeéral Regulations, part I, is
outmoded, impractical, and fails to provide for adequate administration of
justice. For example, under the existing codé; the total number of challenges for
cause and peremptory challéenges permitted in selecting a jury is three, and the
fee for jury duty remains 50 cents a'day.

_ In carrying out the provisions of title IT, the Secietary of the Interior is di-
rected to consult with Yndians, Indian tribes, and interested agencies of the
United States;« 7 v SRR HET ‘ PSR

PR T I P
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TITLE TIL © gt e SRNPIE AN

Title. III repeals wahc La,w 83-280, Whleh permlts States to assume cmmmal
and civil jurisdiction over Indian tribes regardless of the wishes of the tribe,
Tribes have been critical of Public Law 83-280 because it authorizes the unilateral
application -of -State law to all tribes without their consent and regardless of
their needs or special circumstances. Moreover, it appears that tribal laws were
unnecessarily preempted and, as.a consequence; tribal communities could not
be governed effectively.

The Subcommittee on Constitutional Rights in its “Summary Report of Hear-
ings and Investigations of the Constitutional Rights of the American Indian” ar-
ggigdgoat the followmg conclusaon concerning legislation to remedy wahc Law

“Indian govemments do not, of course, bear. full responsxbility for those de-
nials of rights which have occurred or which in the future may occur. It appears,
paradoxically, that the States have also erred, both by failing to prosecute of-
fenses and by assuming civil and criminal jurisdiction when that assumption
was clearly against the wishes of the Indian peoples affected. Concurrent juris-
diction by the United States in the first instance and a repeal of Public Law 280
or at least its modification to include tribal consent as a precondition of the
State’s assumption of jumsdmtmn, would seem to provide a suitable remedy.”

‘Title IIT would require a State desiring to assume civil and.criminal juris-
diction over an Indian tribe to ﬁrst obtain the consent of the affected tribe.

TITLE IV

The purpose of t1tle IV is to add to the Major Crimes Act the offense of “assault
resulting in serious bodily injury.” This new crime would amend section 1153
of title 18 of the United States Code.

In 1885, Congress enacted the Major Crimes Act, which presently provides
Federal Courts with jurisdiction over the crimes of murder, manslaughter, rape,
incest, assault with intent to kill, assault with a dangerous weapon, assault with
intent to commit rape, carnal knowledge, arson, burglary, robbery, embezzlement,
and larceny committed by an Indian against another Indian or other person.
The Federal courts have jurisdiction over these crimes where the States have
not assumed criminal jurisdiction over Indian ~offenses, Thig title adds “assault
resulting in serious bodily injury” to the list of crimes covered by the Act. Since
Indian courts cannot impose more than a 6-month sentence, the crime of aggra-
vated assault should be prosecuted. in a Federal court where the punishment will
be in proportion to the gravity of the offense.

TITLEV‘

The purpose of title V is to expedlte the approval of contracts between Indian :
tribes or other groups of Indians and their legal counsel when such approval by
ghe Secretary of the Interior or the Gommlsswner of Indian Affairs is required

y law.

As a result of hlS guardlanship powers, the Secretary of the Interior hasg been
provided authority to approve contracts between Indian tribes and their attor-
neys. Despite efforts of the Department of ‘the -Interior in 1960 and 1962:to
expedite approvals of tribal attorney contracts, administrative delay in approving
such contracts is a continuing problem. Frequently these delays extend for over a
year and consequently impose so severe a hardship upon tribes in need of counsel
that they constitute a denial of due process of law.

This proposal provides that applications related t6 the employment of legal
counsel made by Indian tribes and other Indian groups to the Sectetary of the
Interior or the Commissioner of Indian Affairs are deemed approVed if neither
approved nor denied within 90 days from the date of ﬁlmg

TITLE VI

Tltle VI athonzes and dlreets the - Secretary of the Interlor to revise and
republish Senate document 319, 58th Congress, and the, treatise entitled. “Fed-
eral Indian Law.” This section also directs. that an accurate compilation of the
official opinions of the. Sohcitor of the Department of the Intemor be compiled
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and maintained on an annual basis, and :that Senate document 319, containing
treaties, laws, Executive orders, and regulations relating to Indian affairs be kept
current on an annual basis. The 'section authorizes ‘the necessary funds for -
carrying out the purposes of title VL. =~ ' o
The need for adequate and up-to-date research tools in ‘the area of Indian
affairs is pronounced. If our Indian citizens are to receive benefits in full measure
from their own efforts, as ‘well as from the activities of their attorneys and.
of scholars working on their behalf, full and easy access must be had to relevant
documentary sources. Instances of out-of-print, out-of-date and out-of-circulation

materials must be corrected. = ST R » eI o
> 1 should now' like to discuss recent objections to certain titles of 8. 1843."
‘ The charge has been made that Title T would impose unreasonablé burdens upon
tribal governments and would destroy traditional forms of Indian tribal govern-
ment. T do not believe that these objections are valid. All Indians are citizens

of the United States and in my view, should be entitled to the basic constitutional i

rights' which are secured for other citizens by the Bill of Rights. I cannot under-
stand why anyone would object to giving them such basic rights. For instance, I
- fail to see why any tribal government would want to try any Indian for the same
offense twice, or compel any Indian to be a witness against himself or impose
excessive fines, or inflict cruel or unusual punishments, or deny to any Indian the
“privilege of the writ of habeas corpus or any of the other rights enumerated in
Title I of §: 1843. Hundreds of Indians and numerous tribal leaders have told
the Subcommittee that they have no fear of the provisions of Title I since their
tribal courts already adhere to the basic principles of fairness and justice em-
bodied in those provisions. To insure that these rights will always be secured to
individual American Indians against possible infringement by any tribal govern-
ment, we must have an organic written law which places limits upon the whims
‘of man and provides for the rule of law rather than the rule of man. Obviously,
_no piece of legislation will please all.-men at all times. In our form of majority
rule in America, demoeracy assumes that individual objections may not always

be accommodated by the legislative process. . = S .

- 1 realize that the All Indian Pueblo Council of New Mexico has voiced serious
‘objections to the provisions of Title I and has asked to be exempt from that Title.

- In all sincerity, I do not believe that the fears of this fine group of Indian citizens
can be justified. The Pueblo Indians have a. rich, colorful form of government
founded on tradition and wise experience. In no conceivable way. is it my inten-
tion, through.the provisions of Title I of 8. 1843, to hamper, weaken or destroy
the Pueblo tribal tradition or any Indian tribal governments in this Nation, In
fact, T believe that the provisions of §. 1843 would strengthen tribal govern-
‘ments and grant dignity to every tribal court in our Indian nations. Most im-
portantly, however, Title I would grant to. the individual Indian safeguards

" against tribal misunderstandings, capriciousness and well-intentioned ‘miscar-
- riages of justice. TR SRR i G i

‘Several members of Pueblo tribes in New Mexico, both in the 1961 and 1965
hearings expressed . a: desire that all Indians be given rights under the Constitu-
tion which would be free from the whims of a temporary majority. Some Pueblo
individuals and groups have written to the Subcommittee in recent weeks to
reiterate that desire. ST TR B R R i

Quoted below are excerpts from letters received from individual Pueblo Indians
urging adoption of 8.-1843 inits entirety. - -~ ~' : e e

AR e .. ISLETA, PUEBLO, ISLETA, N. MEX.; March 25, 1968. .
Hon. 8aM J. BERVIN, S 3 : Sl Y

U.S. Senator, Ohairman, Subcommitiee on Constitutional Rights,. .
0ld Senate Office Building, SRt : # ey
Washington, D.C. o s b . e

Dear SENATOR ERVIN ¢ We read the material in the Congressional record of
March 14, 1968 in regard to the Constitutional Rights of the Indians of the
United States. ; S : ; i

. This journal of the proceedings was read and discussed in the House of Rep-
resentatives (H.R. 2516). It is registered as Title II through Title VII, Rights
of Indians. We are fully aware of what rights and protections we are entitled
to under the U.S. Constitution as citizens of the United States. =~ .~

“We as a Committee in behalf of our Community who previously signed the !
letters favoring the Constitutional Rights, hoping, waiting and praying that
this will come to pass. ; i AT e
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: Not only our Pueblo is concerned over our God .given rights and freedom
but there are other tribes: throughout the entire U.S. who. are: so. concerned,
;L;xd in favor of this bill to pass and become a law, so justice may overrule
- tyranny. : I N o

We have in our Pueblo a small portion of a homemade Constitution which -
was worked and adopted by the U. 8. Indian Service in. year 1947. So by this’
document we are self-governing body, but not all the tribes, have this. sort of
government. The contents of this document are good if and when it is used
by the governing body. A e e

When the inexperienced people take over the administration they push the
Pueblo Constitution aside and exercise their authority to their individual needs.

Therefore, our civil government weakens and becomes partial toward their
people; they do not execute civil matters on a legal basis. When justice is not -
done ‘we cannot appeal the cases to -outside legal courts, due to not having °
any. Constitutional Rights as citizens of the U,S. Only under this Constitutional
Rights when it becomes a law the self-governing people of our Pueblo will live in’
freedom and protection.. -~ .. .. - Cop
.« As a Committee in behalf of -our people we read and studied the Bill Titled
11 through VII Rights of Indians. We unanimously give our-approval as a
majority against a minority on our Pueblo, - - - . e

With God’s speed -and Blessings, we, as'a Committee in behalf of our peo-
ple, pray and await for the day when justice will come. SR .

Sincerely yours, . ET o A e
Isidor Aberto, Acting Chairman; Bob Jaramillo, Bernardine Jajola,
Alvin Lucu, Seferino Lente, Jal F. Salezor; Jose L. Montoyo,
gozeéleﬁ R. Jajola, Lawrence Jaramillo, Gus:Jaramillo, Remijo

o D A, o : G SR

; L : G IsLETA, PUERLO, ISLETA, N, MEX., March 25, 1968.
Senator Sam J. BrviN, Jr,, - .. L . L
Choirmen, Subcommitiee on Constitutional Rights,
Waskington, D.0. St b - i . 2 .
< DEAR SENATOR ERVIN: This letter is to show our appreciation concerning S.
1843 discussed on March 14, 1968, the Bill on Indian Constitutional Rights was
(discussed, and we are hoping that it will be acted on soon. Tt is a fact, without a
‘doubt, in the mind of any red blooded American Citizen regardless of Color, Creed,
or Race, that the American Indians by God’s given rights are entitled to the
United States Constitutional rights as citizens, of our own country not as immi-
grants to.this Country, but as people by natural rights and birth. .. . ]
Our young men and women have served in the First World ‘War, Second World -
‘War, Korean Conflict, and to date many more are in service in Vietnam. Many
of them returned home to enjoy the freedom they won for their Country, so by
‘not_having any Constitutional rights, they have no freedom. The freedom is for
the other race of American citizens, We are never known to object to the Con-
stitution States, we areinever known to burn our draft cards and never known'

toriotas wehave seen and heard of within the States. .= : e

The time has come for the American Indian to stand up with the rest of the
citizens anhd be counted. 'We must be given our Constitutional rights, and live
-abreast in this modern world, with the rest of the privileged citizens.

As World War veterans and in behalf of the rest who are in agreement we
ask Congress to pass the Rights of Indians from Title I through Title VI. . . .

Only by freedom and by democratic government we can be privileged to par
ticipate in this great land of ours. : : i

Itisright and just. i

» Sincerely : s =
: Jose L. MONTOYA,
) o Al - Second World War Veteran.

“Mr. Chairman, there has also been ‘objection ‘to Title II of . 1843, which
(directs the Secretary of the Interior to recommend to Congress a model code to-
‘govern the administration of justice by courts of Indian offenses on Indian reser-
vations. Concern has been voiced, again by leaders of the Pueblo tribes, that this
model code would be imposed unilaterally upon Indian communities. This is.a-
* mistaken reading of the title. It merely directs the Secretary to recommend a
‘model code and contains ho language providing or even implying that this code
shall become ‘applicable to any tribe. It would be a model and nothing more and



136

Wwould have to bie acted upon by 'the Congress before it eould become applicable
to any tribe. Of course, any tribe ‘wotld be free to adopt the model ¢code and our
hope is that many would dose. =~ e s -

~ Mitle IT would be directed only toward Courts of Indian Offenses, which are
to be carefully distinguished from tribal courts. At the present time there are
110 more than five courts of Indian Offenses in existence. Therefore, even if Con-
gress were 'to enact the model code to be recommended by the Secretary of the
Interior, it would apply only to five presently existing courts, none of which has
been or will be established in the Pueblo nation. s S k

“Consequently, no tribe should fear Title II, for its only purpose is to provide
a model code after which Indian tribal'governments might wish to pattern their
own. It should be dlso noted that the Secretary of the Interior is directed to
consult with Indians -and Indian tribes in drawing up the code, and cannot,
therefore, act capriciously upon his own notions. ! i
" Pinally, there has been some objection by non-Indians to theé provisions of
Title I1I, which would repeal section’VII of Public Law 280 (1953). Public Law
280 has been a blight on the American Indian since the date of “its ‘enactment,
for it provides that any state may assume criminal and civil Jurisdiction over an
Indian tribe without its consent. This preearious légal situation has kept many
Indian tribes in a state of apprehension and confusion. The Subcommittee, after
years of detailed study, has not discovered any individual Indian or Indian
tribe who opposes the repeal of section VII'of Public Law 280.

Subjecting a reservation to state, criminal or civil jurisdiction without its
consent’ runs ‘counter to that basic tenet of our democracy that governmental
power is derived:from the consent of the governed. When! President Eisenhower
signed Public Law 280 he noted that he eéntertained grave doubts about the
wisdom of the Act, and expressed the hope that Congress; at'its earliest con-
venience, would amend the Act to require a state to consult with the Indian
tribes before subjecting them to its jurisdiction.

Certain representatives of municipalities have charged that the repeal of
Public Law 280 would hamper air and water pollution controls and provide a
haven for undesirable, unrestricted business establishments within tribal land
borders. Not only does this assertion show the lack of faith that certain cities
have in the ability and desire of Indian tribes to better themselves and their
environment, but, most importantly, it is irrelevant, since Public Law 280 relates.
primarily to the application of state civil and eriminal law in court proceedings,
and has no bearing on programs set up by the States to assist- economic and
environmental development in Indian territory. = - i ‘ ;

The passage of this bill into law will not provide the final ‘solution to the
legal dilemma in which the American Indian finds himself. But it is a long step
toward granting him his share in the American dream. The Congress and the
‘States have long neglected the rights of an American who has not been able to
amass powerful lobby groups, large sums-of money, and vast numbers of political
crusstdgrs. For most of us, the basic constitutional protections are taken for
granted. ) Lo ) : .

© " However, for the American Indian, the words we prize so highly have had a
hollow ring. He needs action, not silent sympathy:or ‘lengthy pronouncements
of good intentions or pompous promises of assistance. - = RN

This important legislation has been endorsed by numerous interested individuals
and groups, and has been opposed by virtually no one. The Pueblo tribe, as indi-
cated above, has opposed certain aspects of the legislation, although on mistaken
premises, I believe. Among the supporters of the Bill of Rights for the American
Indian have beenthe National Congress of American Indians, the ‘American
Civil Liberties Union, the American Indians Committee ‘of the Daughters of the
American Revolution, tribal attorneys and Indian tribes from'every part of
the Nation. Endorsements have been numerous and stated in the strongest
possible terms..

Not only has the legislation been endorsed by private groups and individuals,
but it has received the wholehearted support of the Department of Justice and
the Department of the Interior, not to mention the personal support of the
President of the United States. In a Report addressed to the Chairman of the
Interior and Insular Affairs Committee, the Honorable Wayne N. Aspinall, on
March 27 of this year, the Department of the, Interior said: “We recommend
the enactment of 8. 1848.” Citing the decades.of neglect suffered by the First
American, the Department noted that “some of the constitutional provisions
which. protect rights and freedoms.of citizens from, arbitrary action by, the
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Federal Government have been held by the courts to be inapplicable with
respect to Indian tribal governments in actions which affect their tribal mem-
bers.” It continued : “Such absence of restraint on tribal governments flows from
a time when Indian tribal governments were regarded as sovereign nations when
Indians were not even counted in the enumeration upon which Congressional
apportionment was based ; and when much of what is now Indian country was
unexplored wilderness. , . . Since 1924 Indian citizenship and tribal freedom
from constitutional restraint have been incompatible.” After analyzing the bill
section by section, the Report stated flatly that “We believe these proposals to be
desirable and are prepared to carry them out.”

In its comments on the bill, the Department of Justice said: “This Department
joins the President, of course, in urging that the Congress complete action on
this bill.”

Most importantly, President Johnson has urged action on these measures.
In eloquent words he outlined the dilemma of the Indian and the disgrace of the
Nation:

“Mississippi and Utah—the Potomac and the Chattahoochee—Appalachia and
Shenandoah . , . The words of the Indian have become our words—the names
of our states and streams and landmarks.

“His myths and his heroes enrich our literature.

‘“His lore colors our art and our language.

“For two centuries, the American Indian has been a symbol of the drama and
excitement of the earliest America.

“But for two centuries, he has been an alien in his own land.”

Mr. Chairman, may I join with these eminent attorneys, these sincere Indian
citizens, these Administration officials, and with the President of the United
States in urging that your Committee take favorable action on these essential
measures, thereby clearing the way for this Nation to unburden its guilt in its
behavior toward the first inhabitants of this continent.
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