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VA CONTRACTS WITH COMMUNITY NURSING HOMES

WEDNESDAY, JUNE 19, 1968

- House or REPRESENTATIVES, ‘
arisen with regard to Fublic Law 35-450 and Fuplic 1 aw sy-yso.

By enactment of Public Law 88—450, which originated in this
subcommittee, Congress created the veterans community nursing home
program, which is used for veteran patients who have achieved maxi-
mum hospital benefits but who are in need of further medical atten-
tion. Six months’ care is provided; however, there is a basis for ex-
tension. These homes are available in practically every community in
America. The Veterans’ Administration has contracts or agreements
with 2,825 community nursing homes having approximately 170,000
beds in 48 States and Puerto Rico; $25 million has been spent on this
program so far. There are about 8,000 veteran patients under the pro-
gram at the present time. The objective of the program was to take
veterans out of expensive hospital beds and place them in nursing
homes near their homes. The program has been an outstanding success.
In most instances a typical nursing home will have only two or three
patients under the VA program.

Earlier this year in a routine examination an agent of the Wage
and Hour Public Contracts Division of the Department of Labor
raised the question and his Department subsequently ruled that com-
munity nursing homes having contracts with the Veterans’ Adminis-
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Public Law 89-286, the Service Contract Act of 1965, was enacted
for the principal purpose of requiring that the minimium wage be
paid to service employees hired by agencies having contracts to pro-
vide service to the Federal Government. The act defines “service em-
ployee” as guards, watchmen, and any person engaged in a recognized
trade or craft, or other skill, mechanical craft, or an unskilled, semi-
skilled, manual labor occupation; or any other employee, including
foreman or supervisor, in a position having a trade, crait, or labor
experience, as a paramount requirement. The legislative history of the
act indicates that it was not the intention of Congressto cover medical
services. House Report No. 948 contains the following statement:
“Thus, for example, contracts made by the District of Columbia gov-
ernment with local hospitals for the care of indigent patients would
not, be covered since ‘service employees’ as defined in the bill would
be performing only incidental functions.” In addition to this indica-
tion that medical services be exempt, section 4B of the bill provides
authority for the Secretary of Labor to provide exemption “as he may
find necessary and proper in the public interest or to avoid serious
impairment of the conduct of the Government’s business.” The Secre-
torwbasmade gnae cuch avomntion raleting ta frensmnctation smavpiog
the Secretary for his authority for the action he had taken and re-
quested a reply at the earliest possible time. Eleven days later, on
June 3, he received a brief acknowledgment, and on June 7 Chairman
Teague directed another letter to the Secretary of Labor asking for
a reply to the letter by the Administrator of Veterans Affairs, and
asked for a prompt response. To date no response has been received.
On June 11 Chairman Teague sent a telegram pointing out to the
Secretary of Labor that he had not received a reply to his letters, that
he was convinced the interpretation was wrong, and that failure to
act, would result in serious impairment to the Veterans’ Administra-
tion nursing home program. This telegram requested a prompt re-
sponse. On June 11 Chairman Teague directed a letter to the Presi-
dent of the United States calling his attention to the conflict between
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1?_n { une 13, 1968, I sent a telegram to Secretary Wirtz on this same
subject.

The Wage and Hour Division has not applied this same ruling in
thents witld the Veterans’ ‘Administiation; but despite this, the Secre-
tary of Labor has specific authority under the act to grant an exemp-
tion where necessary to prevent serious impairment of the conduct
of the Government’s business.

Without, objection I will insert at this point in the record the legis-
lative history of Public Law 89-286 together with correspondence
on this same subject and other material pertinent to this hearing.

(The material referred to follows:)




89t CONGRESS HOUSE OF REPRESENTATIVES { REPORT
1st Session No. 948

SERVICE CONTRACT ACT OF 1965

. SEPTEMBER 1, 1965.—Committed to thé Committee of the Whole Housé on the
State of the Union and ordered to 'be printed

Mr. PowgLt, from the Committee on Education and Labor, submitted
the following

i i N N A

as amended do pass.

The amendment is as follows:

Pa%e 7, beginning in line 19, strike out “transportation, handling,
or delivery of the mails, or’. :

EXPLANATION: OF COMMITTEE AMENDMENT

The committee amendment has the purpose of including under the
provisions of the bill contracts with the Post Office Department for
the transportation, handling, or delivery of the mails.

EXPLANATION OF BILL

This bill is proposed to provide much needed labor standards pro-
tection for employees of contractors and subcontractors furnishing
services to or performing maintenance service for Federal a encies.
The service contract is now the only remaining category of %ederal
contracts to which no labor standards protections apply. Construc-
tion contracts, including many which are partially financed with
Federal funds but to which the Federal Government is not a party,
require compliance with minimum labor standards under the Davis-
Racon Act and related statntes  Sunnlv contracts of the Faderal




oncern over pro 2 y
ployers having service contracts with the Federal Government has
been expressed by Members of Congress for a number of years.

During the 88th Congress this committee conducted hearings on a
number of bills having the same general purpose as the bill herein
reported. The record included pleas for this type of legislation from
labor organizations and from service contractors. Testimony was
heard from Federal agencies. Reports were received from the Bureau
of the Budget, General Services Administration, and the Board of
Commissioners, District of Columbia.

A bill was reported (H. Rept. 1495, 88th Cong.). - On January 12,
1965, H.R. 2453, a bill quite similar to the bill reported in the 88th
Congress, was introducea. The bill, H.R. 10238 by Mr. O’'Hara of

Michigan, together with H.R. 10239 by Mr. Pelly, is a bill sponsored
by the administration. ‘

On August 5 the committee conducted a hearing. Mr. Charles
Donahue, Solicitor of Labor, represented the administration. He
told the committee (p. 7 hearings):

The Budget Bureau advised us that there was no objection
or opposition to this proposal and that it was consistent with

Service employees in many instances are not covered by the Fair
Labor Standards Act or State minimum wage laws. The counterparé
of these employees in Federal service, blue-collar workers, are by a
Presidential directive assured of at least the Fair Labor Standards
Act minimum. Bureau of Labor Statistics surveys of average
earnings in service occupations in selected areas in 1961 and 1962
show, however, that an extremely depressed wage level may prevail
in private service employment. In contract cleaning services, for
example, in some areas less than $1.05 an bour was paid. Elevator
operators earned low. rates, varying from $0.79 to $1.17 an hour.
Service contract employees are often not members of unions, They
are one of the most disadvantaged groups of our workers and little
nope exists for an improvement of their position without some positive
action to raise their wage levels,

The Federal Government has added responsibility in this area
because of the legal requirement that contracts be awarded to the
lowest responsible bidder. Since labor costs are the predominant
factor in most service contracts, the odds on making a successful low,
bid for a contract are heavily stacked in favor of the contractor paying
the lowest wage. Contractors who wish to maintain an enligﬁtened

policy may find it almost impossible to compete for Government




to a service contractor with low wage standards, the Government is
in effect subsidizing subminimum wages.

PROVISIONS OF BILL

The bill is applicable to advertised or negotiated contracts, in excess
of $2,500, the principal purpose of which is for the furnishing of
services through the use of service employees, as defined in the bill.
Thus, for example, contracts made by the District of Columbia

tawror vo ot prihwiliong Wl vao Yodawby . ¢l .

The bill also recognizes the growing importance of fringe benefits
as an element of wages in today’s society. It therefore requires
inclusion in the contract of an agreement to provide service employees
benefits determined by the Secretary to be prevailing for such em-
ployees in the locality. This obligation may be discharged by furnish-
ing any equivalent combinations of benefits or cash payments in
accordance with regulations of the Secretary.

The bill also prohibits the payment on any Government service
contract of wages less than the minimum wages required under the
Fair Labor Standards Act.

In addition to the wage and fringe benefits requirements of the
bill, additional stipulations require that service or maintenance work
shall not be performed under unsafe or unsanitary working conditions
where those working conditions are under the control of the contractor
or subcontractor. Contractors or subcontractors are also required to
notify employees of the benefits due them under the act.

In the event of violation, the bill authorizes the withholding from
the contractor of accrued payments necessary to pay covered workers
the difference between the wages and benefits required by the con-
tract and those actually paid. The Government may also bring court
action against the contractor, subcontractor, or suretv to recover the
The Secretary’s authority to prescribe regulations includes authority
to permit reasonable tolerances, variations, and exemptions from pro-
visions of the act where they are deemed necessary and proper in the
public interest or to avoid serious impairment of Government business.

The committee, however, does not expect the Secretary of Labor
to be bound by past practices worked out for determinations under the
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service employees performing the contract as established by
Secretary in accordance with prevailing rates for such employees
in the locality.

(2) A provision specifying the fringe benefits to be furnished
such employees as determined by the Secretary as prevailing for
such employees in the locality.

() A nrayicion that na nart, of cuich contract will be nerformed

Act of 1938. .

Section 3 provides that a violation of section 2 by failure to pay
the prevailing wage or fringe benefit or the Federal minimum wage
under the Fair Labor Standards Act shall render the contractor
liable for a sum equal to the amount of any such underpayment and
provides that the contracting agency may withhold payment to the
contractor in the amount necessary to pay such employees the amounts
due them. In addition, the United States is authorized to cancel
contraets performed in violation of the provisions of the act.

Section 4 establishes the authority to the Secretary of Labor to
enforce the act, including the promulgation of such rules and regu-
lations, orders, et cetera, which may be necessary to do so.

Section 5 provides that the Comptroller General shall distribute
to all Federal agencies a list of those contractors found to have
violated the act and prohibits the awarding of further contracts
to violators for a period of 3 years after such publication unless the
Secretary of Labor otherwise recommends.

_If the accrued payments withheld under the contract are insufficient
to reimburse employees with respect to whom there has been a
failure to pay the compensation required under this act, the United

HEARING

BEFORE THE

SUBCOMMITTEE ON LABOR
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lands, Samoa, Guam, and Wake Island.

Section 9 provides an effective date 90 days from the date of
enactment.

CLAIBORNE PELL, Rhode Island - 3
EDWARD M. KENNEDY, Massachusetts
GAYLORD NELSON Wisconsin
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SERVICE CONTRACT ACT OF 1965

THURSDAY, SEPTEMBER 23, 1965

U.S. SENATE,
SUBCOMMITTEE ON LABOR OF THE
ComMIiTTEE ON LiABOR AND PuBLIC WELFARE,
Washington, D.C.
professional statt memper. - mm-

Senator McNamara. The informal hearing will be in order. Mr.
Donahue, will you move up to the table here, please.

We are glad to have you here this morning. Naturally, since we
are considering the House bill 10238, we would like to have a state-
ment from you answering some of the obvious questions, such as the
justification for this legislation that the administration seems to be
supporting, the number of people involved and the needs you find
existing in the area. I expect it would be helpful for you to explain
to us why they should not come under some of the existing programs
that deal with matters of a similar nature, such as Davis-Bacon, or
Walsh-Healey. I will insert a copy of the bill in the record.

(H.R. 10238 follows.)

(3743)




Seeremerr 21 (legislative day, SepTeMBER 20), 1965
Read twice and referred to the Committee on Labor and Public Welfare

AN ACT

To provide labor standards for certain persons employed by
Tederal contractors to furnish services to Federal agencies,
and for other purposes.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

That this. Act may be cited as the “Service Contract Act
of 1965”.

prasvipas puipuso UL WiLoLL IS WO IUTIUSD, SEIVIices 10, tne
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1 TUnited States through the use of service employees, as

9 defined herein, shall contain the following:

3 (1) A provision specifying the minimum monetary
wages to be paid the various classes of service em-
ployees in the performance of the contract or any sub-~
contract thereunder, as determined by the Secretary, or
his authorized representative, in accordance with pre-
vailing rates for such employees in the locality, which in

no case shall be lower than the minimum specified in

sitheeetion

b&-
1s authorized representative to be prevauing Ior sucn

employees in the locality. Such fringe benefits shall
include medical or hospital care, pensions on retirement
or death, compensation for injuries or illness resulting
from occupational activity, or insurance to provide any
of the foregoing, unemployment benefits, life insurance,
disability and sickness insurance, accident insurance, va-
cation and holiday pay, costs of apprenticeship or other
similar programs and other bona fide fringe benefits not
otherwise required by Federal, State, or local law to be

provided by the contractor or subcontractor. The obli-

a
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gation under’ this subparagraph may be discharged by
furnishing any equivalent combinations of fringe benefits

or by making equivalent or differential payments in ca
ufe .uul,%ol (ﬁ' s‘l’lpeerSlon OI the contractor or any suf)-

contractor, which are unsanitary or hazardous or dan~
gerous to the health or safety of service employees
engaged to furnish the services. .

(4) A provision that on the date a service em-
ployee commences work on a contract to which this
Act applies, the contractor or subcontractor will deliver
to the employee a notice of the compensation required
under paragraphs (1) and (2) of this subsection, on
a form prepared by the Federal agency, or will post a.

notice of the required compensation in a prominent

24 any of his employees enga.ged. in’ performing work on such

25" contracts less than the minimum wage specified under sec-

4




tions required by section 2 (a) (1) ‘or -(2) or of section
2 (b) of this Act shall render the party responsible therefor
liable for a sum equal to the amount of any deductions, re-

bates, refunds, or underpayment. of compensation due to

fund. On order of the Secretary, any compensation which

the head of the Federal agency or the Secretary has found
to be due pursuant to this Act shall be paid directly to the-
underpaid employees from any accrued payments withheld -
under this' Act.

(b) In accordance with regulations prescribed pursuant
to section 4 of this Act, the Federal agency head or the Sec-
retary is hereby authorized to carry out the provisions of this-
section. ‘

(c) In addition, when a violation is found of any con-

tract stipulation, the contract is subject upon written notice:

~1 - stantial interest until three -years have -elapsed from the

2 date of publication of the. list containing the name of such




(b) The Secretary may provide such reasonable limi-

tations and may make such rules and regulations allowing

reasonable variations, tolerances, and exemptions to and
from any or all provisions of this Act as he may find neces-
sary and proper in the public interest or to avoid serious
impairment of the conduct of Government business.

SEc. 5. (a) The Comptroller General is directed to

distribute a list to all agencies of the Government giving

e e——p 7

or association in which such persons or firms have a sub-
6
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including painting and decoratinig ‘of public buildings or

public works;




not include any fringe benefit payments computed hereunder

which are excluded from the regular rate under the Fair

Labor Standards Act by provisions-of section 7 (d) thereof.

Sec. 7. This Act shall not apply to—
(1) any contract of the United States or District

‘of Columbia for construction, alteration and/or repair,
7

3751

or skilled manual labor occupations; and any other smployee
including a foreman or supervisor in a positienhaving trade,
craft, or laboring experience as the paramount requirement;
and. shall include all'such persons regardless of any contrac-

tual relationship that may be alleged to exist. between a con-

the District of Columbia, Puerto Rico, the Virgin Islands,
Outer Continental Shelf lands as defined in the Outer Con-
tinental Shelf Lands Act, American Samoa, Guam, Wake

Tsland,  but shall not include any-other territory under the
jurisdiction of the United States or any United States base

or possession within . a foreign country.




25 or other skilled mechanical craft, or in unskilled, semiskilled,
8
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subcommittee that I possibly can.

This is a bill which is supported by the administration. It has
the purpose of filling a gap in labor standards upon Federal Govern-
ment contracts. We have the Walsh-Healey Act which covers supply
contracts; we have the Davis-Bacon Act which covers construction
contracts, as the Senator well knows. But we have not any standards
at all which could be applied to assure that the Government is paying
fair wages, prevailing wages, on service contracts of the Government,.

That is a particularly unfortunate thing for those workers, mainly
unskilled workers, for example, who provided janitorial and mainte-
nance service under contracts between contractors and the Govern-
ment, where the main factor of competition between the various
contractors is the wage rates paid to the workers.

The result is that sometimes pitifully low wages are paid. A survey
made concerning the wage rates in these service classifications show
89 cents an hour was paid to elevator operators in Atlanta; 79 cents

in Memphis.
- Senator Proury. When were those wages paid?

Mr. Donanve. This was made by the Bureau of Labor Statistics
in 1963.

Senator ProuTy. You don’t have anv idea what they are enrrently
Mr. DONAHUE. We find the lower wage rates primarily in the South

Senator.

Senator Proury. Thank you.

Mr. Donanvug. I think that it is just a matter of simple justice
that this legislation should receive favorable_ cor}sider&jcion. It is a
M EK A YWINH N Nne N 9 MAaAN N N N ) “Ya N N N N N OMNMatTo *
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Now, I would be very glad to answer any questions which members
of the committee or their staffs may have concerning it.

At the threshold I have been told that there is some curiosity as to
why we did not simply take the Davis-Bacon Act and extend it so
that it would cover service contracts as well as construction contracts.

I think perhaps that there are several answers to that question,
the first of which is that atthe time this bill was first being considered,
that approach was thought of. In fact, there were in the House of
Representatives at least several bills which took that approach to
covering service contracts under the Davis-Bacon Act.

We did not take it at that time and thereafter did not take it,
because, as the Senators will recall, about 1962 when this measure was
first introduced, the Davis-Bacon Act was under very thorough in-

vestization in the House of Representatives and there seemed little
intendeua exception was misconstrued by some as meaning tnat we were

applying the Davis-Bacon Act.

I believe the complaint was that we were excluding maintenance
and repair work from the Davis-Bacon Act and putting it under
another statute. We were not doing that and we changed the lan-
guage here to insure that that would not be misunderstood in any way.

1 just cite that to show that there is a certain amount of real sensi-
tivity as to any amendment which affects the scope and purpose of
the Davis-Bacon Act confined as it now is to the construction industry.

Another answer to that question is, that in principle, without
. mentioning. it, we have followed the Davis-Bacon Act. I address
myself to the provisions on page 2 of the bill as it was reported in
the House of Representatives, paragraph No. 2, which provides for
the determination of prevailing wage rates by the Secretary of Labor
on the basis of those prevailing for service employees in the locality.

Now the word “locality’”’ is comparable to the words in the Davis-
Bacon Act; city, town, village, or any other political division of the
State in which the contract work is to be performed.

We have found in the administration of the Davis-Bacon Act that
we cannot give a technical construction to those specific words in the
act. For that reason, we have substituted the word “locality’ for

Voo dunifbibu Elhu y Uil varad v buvi voi vau pussvas
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We:wqiild nrovide in: this hill:far s Aaxihla hlasklich on #hat £hitoa
assume there were not: : e

Senator McNamara. Were these people in any manner temporary
ezlnpl‘oyges- or were they what you would consider permanent em-~

oyees? ‘

P Mr. Donarus, Well, from the categories of workers, in Atlanta, for
example, wage rates for laundry and ¢leaning services; and in Balti-
more, they give wage rates for elevator operators; I assume that that
is as permanent as any other similar type of employmentis. At those
wage rates I would regard any employment as probably temporary'in
character, because each person is trying to move on as fast as he can
to something that pays him a little more. ’

Senator McNamara. Senator Prouty, you apparently had some
questions. A

Senator ProuTy. Senator Javits is here.

. Senator McNaMara. Senator Javits?

Senator Javits. I just walked in, but what I have in mind may be
troubling Senator Prouty, too. We are troubled, and I am briefed
by the minority labor counsel, by two questions: One, why do you
need a bill at all; why do you not just have a very brief amendment
to the Davis-Bacon Act? And two, what is the legal and conceptial

difference between the catechism proposed by this bill, to wit: ‘“pre-
uoW svailuaiu Uy LS b, dua SO, WAt 18 16!

Mr. DonagvuE. That is a good question, Senator, and T think I can
explain it best this way.

n the first place, the word “locality”’ is not a new word, it is used
in the Walsh-Healey Act and it has been accorded a very wide degree
of flexibility by use of the statute in ‘court decisions in & number of
cases. :

Now, the second answer is the Davis-Bacon provision: “City,
town, village or other political subdivision of the State in  which the
contract work is to be performed,” is language which cannot be liter-
ally applied. If it is, it 'is much too rigid to suit the needs of that
statute and I think that that was recognized at the time the statute
was first enacted by some of the colloquies which occurred, particu-
larly in the House of Representatives, as I remember it. ’
- 12
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We cannot. confine ourselves under: that statute to one State, for
example, we even have to.reach out. beyond a State line in many
areas.of the West to.find a.prevailing wage rate. .. We.cannot confine
ourselves to.the District o}) Columbia, for example, in-establishing
wage rates: for. this metropolitan area. - And we do not do.so; we
reach out beyond the District of Columbia. .. :

So, it is in deference to that need for flexible applications under the
Davis-Bacon Act that we have used what we. believe to. be a .more
realistic word when .we use: the word “locality.”’ = A question might
come up, how would we construe that word? We would construe it,
I would believe, in terms of metropolitan areas in the first.instance;
I believe it would be most convenient administratively, for example,

to take what they call the standard metropolitan statistical -area
comparable numbers of people In the same types o1 Jobs t0 wAicn the

contracts on the base relate.

Senator Javits. In other words, really, you are telling us.that
because of the nature of this business; you need a standard which is
more administrable? .

Mr. Donarug. That is correct. As a matter of fact, we ran into.
fairly sharp criticism in investigation a couple of years ago in the
House. of Representatives because we did not literally. apply .the
Davis-Bacon Act. v

One example was Quantico, Va., the Marine base there. We
determined it was the equivalent of a city by itself and that there
was enough construction there so that the Quantico rate. was the. pre-
vailing rate. We were criticized because Quantico was not a State-or
a political subdivision, for example, but I think it was a realistic
result we reached. ‘ : :

Senator Javirs. You do not intend. to come in for changes in the
Davis-Bacon Act itself; do.you? ‘

Mr. Donanuk. Not at this time, Senator, and we did not consider
it advisable to attempt to open up that statute in this way at this
time.. As I said to the committee before you came here, the building

trades are very sensitive to any amendments which may affect that.
SULUG way WS LU uws’ vooll UCLELOU VY L ULE, LU v AL v *y.v Quaoua-,

Healey Act?
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believe.

Senator Javits. Why use the word of art, “locality,” which has
been construed by the courts?

Mr. Donarue. We have not been confined in establishing wage
rates by the courts. We have not been restricted under the Walsh-
Healey Act. There is authority to have multiple rates for different
parts of the country under that statute.

We have that type of discretion. If the committee should think
that we should not use that discretion on a nationwide basis, and may
I say it is only because and in those cases where there is nationwide
competition that the courts have sustained a nationwide wage rate
under the word “locality.” It is doubtful in my mind that they would
be able to do that under this word ‘“locality’’ in this statute where I
think it may be found that no such nationwide competition will
probably occur.

Senator JaviTs. Mr. Chairman, I ask unanimous consent that
the rccord may be corrected by Mr. Donahue in view of the specificity
which he used in defining how he would administer this law if on
review he should decide something else needs to be said or added.

Senator McNamara. Without objection.

Mr Daowvawmre Thanlr vy oip C o e e el et la vaaca ik ve
do not know how the statute would be administered in the Department
of Labor if passed. My own personal view of it would be that a
very appropriate place for its administration would be with the Wage
and Hour Act in the Wage and Hour and Public Contracts Divisions,
and if so, I imagine that a fair amount of the inspection and enforce-
ment could be reasonably absorbed by that operating, arm of the
Department of Labor.

Senator McNamara., Well then, your guess is that it would require
approximately 10?

Mr. Donarug. That is the estimate which has been made; yes.

Senator McNamara. You mentioned the Budget Bureau. Do we
understand that the Budget Bureau has approved this legislation?

Mr. Donaruk. They have said there is no objection to it and that
it is consistent with the objectives of the administration.

Senator McNamara. Very well. Any other questions?

14




AVITS. Senator Prouty has some.

Senator McNamara. Senator Prouty?

Senator ProuTy. Mr. Donahue, first, I wish you would submit for
the record a memorandum indicating the differences and similarities
between this proposed legislation and the Walsh-Healey and Davis-
Bacon Acts. I think that would be helpful. :

Mr. Donanve. I will be delighted to do that.

Senator Javirs. Would the Senator yield? One other point. - Are
we to assume that these statutes, including this one, will now cover
everybody, or do you still have any interstices?

Mr. DoNaBUE. There is one group that would not be covered and
in my opinion they need coverage very much, and that is part of the

UT}LL“UUL UA‘"'ALU; "’L‘:lj ‘.uvv‘m‘\anuo‘xxx‘: K/AUJAA'\})D&L‘L‘ xvl\‘"mx,u:'wogwc\}-
Prouty has asked, any thoughts you may have for those employees
who work in the PX’s. If we are going to do the job, let’s do it.

Mr. Donanvk. The principal fact of the matter is it could be done
by administrative action.

Senator Javits. Tell us that anyway. Let us have that informa-
tion.

Mr. DoNanvE. Surely.

(The memorandum and additional information referred to follow:)

MEMORANDUM ON PRINCIPAL DIFFERENCES BETWEEN THE SERVICE CoNTRACT
AcT PrROPOSAL, S. 2369, AND THE DAvis-BACON AcT (40 U.8.C. 276a~276a~7)
AND WarLsu-HEALEY PUBLIC CONTRACTS ACT (41 U.8.C. 35-45)

PURPOSE

These acts have the common purpose of requiring minimum wage standards for
employees on Government contracts, as determined by the Secretary of Labor.
The Davis-Bacon Act and the Service Contract Act proposal include express
requirements for the payment of certain fringe benefits. The Walsh-Healey
Public Contracts Act and the Servics Contract Act further include health and
safety requirements.

COVERAGE

The Davis-Bac_on Act covers contracts of the United. Sf:ates exceeding $2,000
¥ 1B8a YV HAR: Alousion. Ok 'Palr inelidipg Painting and decorating of

The Service Contract Act proposal covers contracts; the principal purpose of
which is to furnish services through the use of service employees, as defined in the

15
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work performed under the Service Contract Act proposal.

ENFORCEMENT

The two acts and the proposal all provide for contract cancellation and with-
holding of payments due contractors if the labor standards provisions are violated.

Similarly, they provide for debarment of violating contractors from Federal
contract award. nder Davis-Bacon Act, the debarment period is- 3 years.
Similar language under the Davis-Bacon Act is construed as barring the debarred
contractors from Cparticipating as subcontracters as well. Under Walsh-Healey
and the Service Contract Act proposal the debarment period is 3 years but the
Secretary of Labor has the discretion to recommend against debarment.

The Service Contract Act proposal incorporates by refererice the provisions
of the ‘Walsh-Healey ‘Public Contracts Act requiring the Secretary of Labor to
hold administrative hearings subject to section 5 of the Administrative Procedure
Act to determine violations.

Comparable procedures under the Davis-Bacon Act are less formal, although
with respect to violations the contractor is afforded an opportunity to be heard
both before the executive branch and the Comptroller eneral.

NONAPPROPRIATED FUND AcTIVITY -EMPLOYEES OF DEPARTMENT OF DEFENSE

There is attached a Department of Defense directive requiring that certain of

thoco amnlarass wanaivra a minimim wrasen vn van ey AU
No. 1416.6

ASD(M)
DEPARTMENT OF DEFENSE DIRECTIVE

Subject: Minimum wages for nonappropriated fund employees.
Reference: (a) Fair Labor Standards Act, as amended (29 U.S.C. 201 et seq.).

I. PURPOSE

This directive establishes a Department of Defense minimum wage policy for
employees of nonappropriated fund activities.
II. APPLICABILITY

This directive is applicable to all components of the Department of Defense
(military departments, defense agencies, and the Office. of the Secretary of De-
fénse), hereinafter referred to.as 4“PDOD components.’’
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Senator McNamara. We have an amendment that is being passed
-out here, suggested by a member of the full committee in the House.
I understand that you have seen a copy of this amendment. Did you
-get one now?

Mr. DonauvE. I do not happen to have it now.

Senator McNamara. Bob is going to read it, as he has been there
and can pronounce the names.

Mr. PerRIN. I don’t remember, but on page 8, line 10, after the
word ‘‘Island,” insert the following:

‘“Eniwetok Atoll, Kwajalein Atoll, Johnston Island * * *

Mr. DoNanUE. I can pronounce the last one.

Senator McNamara. I understand these are included in the bill
amending the Fair Labor Standards Act this year.

Mr. Donanug. This coverage was in the bill as reported by the
House of Representatives this year and the bill as recommended by the
Tequest of Longressman U’ riala, we gov 1 vUlul, wivk vi-Uuugs oosiua

@
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Senator ProuTy. Let me ask you this then: Would you have an
objection if this finding of the wage rates were restricted to an indi-
vidual State? I mean, for example, prevailing wages in New York
City are not comparable with some rural community in some small
State. But perhaps the average wage throughout the State might be
somewhat comparable.

Mr. Donarus. That would be one basis for doing it, but I believe
that the wage rates do not respect State lines. For example, I
believe the State line between Indiana and Illinois out in Gary runs
through a powerhouse. It divides it in half. I just give thaf as an
extreme example.

I believe it would be realistic for us to take, if we were considering
the Chicago area, the wage rates paid in Gary, for example, on one

side of that State line and the wage rates paid on the other side of
that Qtate line.




under contract with the Federal Government. We would not regard
those added payments as part of the regular rate of pay when made

osug ..s;‘:aho‘d&n‘z. ﬂu."}‘uu 6'“(‘&171;,(“15 vifd vl llf‘y Uw U@l T L bk
ou said that you could not determine the prevailing wage scales
in the District of Columbia.
Why can you not do that in any metropolitan area—determine the
prevailing wage scale? '
Mr. Donarue. I tried to say that we could not realistically confine
ourselves to the exact boundaries of the District of Columbia.
Senator ProuTy. Let us take any metropolitan area, New York
City, for example.
Mr. Donarue. Well, in New York City we have authority under
_the statute to seek out any city, town, village, or other political
subdivisions of the State which is broad enough to let us go out
beyond New York City as far as we wish, or as far as we need to, in
order to ascertain sufficient wage rates to determine what is prevailing.

18
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SENATOR MqNAMARA..‘ I think the common use of the word “scale’

o mpsiramla. 1o diod L acoad s rondv vaudiug i dyducu vV ‘pluviab jdudi*
torial service, including cleaning offices and similar services.

Now, what position is the building owner in under the provisions of
this bill?

Mr. Donarve. I believe he would not bé covered under the pro-
visions of this bill, because it applies to contracts which are primarily
service contracts, and I would assume that such a leasing arrangement

roviding janitorial services is not primarily a service contract,
Senator; that it would be in effect a lease of space in a building.

Senator Proury. That is all I have, Mr. Chairman.

Senator McNamara. Thank you very much. If there are no other
questions, we appreciate your taking the time to appear here and give
us this clarification.

Mr. Donapue. It is my own pleasure to have a chance to be of any
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Nonunion ‘contractors, almost invariably from another State, paying sub-
minimal wages, underbid area contractors who pay the going rate in the area,
with the consequent displacement of workers, the destruction of decent work and
salary standards, and the lowering of the quality of the ‘cleaning work performed.

The Service Contract Act would require that contractors doing this work pay
the prevailing rate for similar work in the locality and provide similar fringe
benefits. The bill has the endorsement of every Government agency and de-
partment.

We are hopeful that the Senate Subcommittee on Labor will also give it unani-
mous support.

If you would like any further information on this please do not hesitate to call
upon us.

Sincerely,
Davip SuLLivaN, General President..

(Whereupon, at 10:50 a.m., the subcommittee went into executive:
gession.)
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DEBATE IN HOUSE OF REPRESENTATIVES oN H.R. 10238, ExcERPT FrROM
CONGRESSIONAL RECORD, SEPT. 20, 1965

‘Service vontract Act of 1965°.

“SEec. 2. (a) Every contract (and any bid specification therefor) entered into
by the United States or the District of Columbia in excess of $2,500, except as
provided in section 7 of this Act, whether negotiated or advertised, the principal
purpose of which is to furnish services in the United States through the use of
service employees, as defined herein, shall contain the following :

“(1) A provision specifying the minimum monetary wages to be paid the vari-
ous classes of service employees in the performance of the contract or any sub-
contract thereunder, as determined by the Secretary, or his authorized repre-
sentative, in accordance with prevailing rates for such employees in the locality,
which in no case shall be lower than the minimum specified in subsection (b).

“(2) A provision specifying the fringe benefits to be furnished the various
classes of service employees, engaged in the performance of the contract or any
subcontract thereunder, as determined by the Secretary or his authorized repre-
sentative to be prevailing for such employees in the locality. Such fringe benefits
shall include medical or hospital care, pensions on retirement or death, compen-
sation for injuries or illness resulting from occupational activity, or insurance to
provide any of the foregoing, unemployment benefits, life insurance, disability
and sickness insurance, accident insurance, vacation and holiday pay, costs of
apprenticeship or other similar programs and other bona fide fringe benefits not
otherwise required by Federal, State, or local law to be provided by the contractor
or subcontractor. The obligation under this subparagraph may be discharged by
furnishing any equivalent combinations of fringe benefits or by making equiva-
lent or differential payments in cash under rules and regulations established by
the Secretary.

“(2Y A nrovicion that va nant af fha aanvicne anwvanad . bewdhio Soagar-tlU uons va
service employees as defined herein and no subcontractor thereunder shall pay
any of his employees engaged in performing work on such contracts less than
the minimum wage specified under section 6(a) (1) of the Fair Labor Standards
Act of 1938, as amended (52 Stat. 1060; 29 U.S.C. 201, et seq.).

“(2) The provisions of sections 3, 4, and 5 of this Act shall be applicable to
violations of this subsection.

“Sec. 3. (a) Any violation of any of the contract stipulations required by sec-
tion 2(a) (1) or (2) or of section 2(b) of this Act shall render the party respon-
sible therefor liable for a sum equal to the amount of any deductions, rebates,
refunds, or underpayment of compensation due to any employee engaged in the
performance of such contract. So much of the accrued payment due on the con-
tract or any other contract between the same contractor and the Federal Govern-
ment may be withheld as is necessarv to 1 1 amblovee Toh withhald o1
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“(b) In accordance with regulations prescribed pursuant to section 4 of this
Act, the Federal agency head or the Secretary is hereby authorized to carry
out the provisions of this section.

“(¢) In addition, when a violation is found of any contract stipulation, the
contract is subject upon written notice to cancellation by the contracting agency.
Whereupon, the United States may enter into other contracts or arrangements
for the completion of the original contract, charging any additional cost to the
original contractor.

“Sgc. 4. (a) Sections 4 and 5§ of the Act of June 30, 1936 (49 Stat. 2036), as
amended, shall govern the Secretary’s authority to enforce this Act, make rules,
regulations, issue orders, hold hearings, and make decisions based upon findings
of fact, and take other appropriate action hereunder.

“(b). The Secretary may provide such reasonable limitations and may make
such rules and regulations allowing reasonable variations, tolerances, and ex-
emptions to and from any or all provisions of this Act as he may find necessary
and proper in the public interest or to avoid serious impairment of the conduct of
Government business.

“Sgc. 5. (a) ‘'The Comptroller General is directed to distribute a list to all
agencies of the Government giving the names of persons or firms that the Fed-

eral agencies or the Secretary have found to have violated this Act. Unless the
deposit fund and shall be paid, on order Or tne decretary, Uirecily Lo Lue unuyer-

paid employee or employees. Any sum not paid to an employee because of in-
ability to do so within three years shall be covered into the Treasury of the
United States as miscellaneous receipts.

“Sreo. 6. In determining any overtime pay to which such service employees
are entitled under any Federal law, the regular or basic hourly rate of pay of
such an employee shall not include any fringe benefit payments computed here-
under which are excluded from the regular rate under the Fair Labor Standards
Act by provisions of section 7(d) thereof.

“Sec. 7. This Act shall not apply to— !

“(1) “any contract of the United States or District of Columbia for construc-
tion, alteration and/or repair, including painting and decorating of public build-
ings or public works ;

“(2) any work required to be done in accordance with the provisions of the
Walsh-Healey Public Contracts Act (49 Stat. 2036) ; )

“(8) any contract for the carriage of freight or personnel by vessel, airplane,
bus, truck, express, railway line or oil or gas pipeline where published tariff
rates are in effect ;

“(4) any contract for the furnishing of services by radio, telephone, telegraph,
or cable companies, subject to the Communications Act of 1934;

“(5) any contract for public utility Services, including electric light and
power, water, steam, and gas ;.

“(8) any employment contract providing for direct services to.a Federal
agency by an individual or individuals ; and .

“(7) any contract with the Post Office Department, the principal purpose of
which is transportation, handling, or delivery of the mails, or the operation of
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persons regardless of any contractual relationship that may be alleged to exist
between a contractor or subcontractor and such persons.

“(c) The term ‘compensation’ means any of the payments or fringe benefits
Aaanrihad in dantinn 9 Af thic Aot

The SPEAKER. Without objection, a second will be considered as ordered.

There was no objection.

The SPEAKER. The gentleman from Michigan is recognized for 20 minutes.

Mr. O’HARA of Michigan. Mr. Speaker, I yield myself such time as I may con-
sume.

Mr. Speaker, the purpose of this bill is to extend the longstanding policy of
the Congress that the Federal Government shall not be a party to the depressing
of labor standards in any area of the Nation.

‘We accomplish this by providing much-needed labor standards protection for
employees of contractors and subcontractors furnishing services to or perform-
ing maintenance service for Federal agencies.

I suppose every Member who- brings a bill to the House likes to claim' it is
bipartisan ; sometimes the term may be stretched rather thin. In this particular
instance, I believe this bill meets every test of bipartisanship that may be ap-
plied.

It is jointly sponsored by myself and the gentleman from Washington [Mr.
Pelly].

Each of us has a history of introducing predecessor bills in prior Congresses.

There was no opposition to this bill in committee; in fact it was enthusiasti-
cally supported by both sides.

Furthermore this bill is part of the legislative program of this administration.
It aceepts the great principle adopted by an earlier Congress, under Republican
leadership, when the Davis-Bacon Act was written'into law.

The committee report contains a. full and complete explanation of the bill,
as well as the committee amendment.

It might be helpful, however, to develop.the rationale for the amendment.
pruviucd pruilecuvi Luouae u.lpu) yees UL S€rvice Courractrors involvea 4 (,OIIU‘dLL

for the hauling of mail between Detroit and Port Huron, Mich. Truckdrivers,
having been organized, were threatening to strike. A strike was averted when
a wage increase to $1 per hour was agreed to. This wage rate was considerably
below the prevailing wage within the area.

The committee could see no sound reason for not protecting local prevailing
wages when a contract involved the transportation, handling, or delivery of the
mails.

Mr. Speaker, just because the committee report and my remarks both have
contained references to the Davis-Bacon and Walsh-Healey Acts it is not ex-
pected that the Secretary of Labor will be bound by past practice worked out
for determinations: under them. We would expect that he consult with ap-
propriate Government agencies, including the chief procurement agencies and
the Civil Service Commission with respect to the procedures.

‘We make this clear in the report, but it should be further emphasized here.
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The bill is applicable to advertised or negotiated contracts in excess of $2,500,
the principal purpose of which is for the furnishing of services through the use
of service employees, as defined in the bill. Thus, for example, contracts made
by the District of Columbia government with local hospitals for the care of
indigent patients would not be covered, since “service employees” as defined in
the bill would be performing only incidental functions. Similarly, contracts
entered into by the atomic Energy Commission for the management and opera-
tion of Government-owned plants would not be service contracts within the
meaning of the bill.

Provisions regarding wages and working conditions must be included in
these contracts and bid specifications. Service employees must be paid no less
fhal;.tthe rate determined by the Secretary of Labor to be prevailing in the
ocality.

The bill also recognizes the growing importance of fringe benefits as an ele-

ment of wages in today’s society. It therefore requires inclusion in the contract
of an agreement to provide service employees benefits determined by the Secre-
tary to be prevailing for such employees in the locality. This obligation may be
discharged by furnishing any equivalent combinations of benefits or cash pay-
ments in accordance with regulations of the Secretary.
e G A0 AR HsE IR F 0N U cbh RERERRIERE SORYISR.ATTRAGELE
tractor, or surety to recover the remaining amount of the underpayment. The
contract may be terminated because of violations and the contractor held liable
for any resulting cost to the Government.

The bill also provides a procedure for blacklisting, for a period up to 3 years,
those who violate the act, with authority in the Secretary to recommend removal
from the blacklist upon assurance of compliance. The Secretary is given the
same authority to make rules, regulations, issue orders, hold hearings, and take
other appropriate action to enforce the act as under sections 4 and 5 of the
Walsh-Healey Act. The Secretary’s authority to prescribe regulations includes
authority to permit reasonable tolerances, variations, and exemptions from pro-
visions of the act where they are deemed necessary and proper in the public
interest or to avoid serious impairment of Government business. :

The SPEAKER. The gentleman from New York is recognized for 20 minutes.

Mr. REID of New York. Mr. Speaker, I yield myself such time as I may con-
sume.

The purpose of this bill is «clear. The service contract is now the only remain-
ing category of Federal contracts to which no labor standards protections apply.
Construction contracts, including many which are partially financed with Federal
funds but to which the Federal Government is not a party, require compliance
with minimum labor standards under the Davis-Bacon Act and related statutes.
Supply contracts of the Federal Government also provide labor standards pro-
tection pursuant to the Walsh-Healey Act.

The bill H.R. 10238 was reported unanimously by the committee.

Mr. Speaker, I now yield such time as he may consume to the distinguished
gentleman from Washington [Mr. Pelly], who was an author of initial legislation

L1200 £LATA A A AL IT D 1009Q
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offered which I had worked out with the chairman of our subcommittee and had
hoped to offer to this legislation. The amendment which I had hoped to propose

would have amended the iurisdiction of thic hill with rasnant fa tha Aafnitian
teuu 1S reyarks. )

Mr. BurTOoN of California. Mr. Speaker, I have joined with my distinguished
colleague, the gentleman from Michigan, Congressman JAMES O’HARA, in in-
troducing a companion measure to H.R. 10238 because it provides protections to
one of the last groups of workers to which no labor standards protections apply.

H.R. 10238 affords these protections to those engaged in laundry and dry-
cleaning, custodial, janitorial, and guard service, food and miscellaneous house-
keeping services.

The Federal Government has added responsibility in this area because of the
legal requirement that contracts be awarded to the lowest responsible bidder.
Since labor costs are the predominant factor in most service contracts, the odds
on making a successful low bid for a contract are heavily stacked in favor of
the contractor paying the lowest wage. Contractors who wish to maintain an en-
lightened wage policy may find it almost impossible to compete for Government
service contracts with those who pay wages to their employees at or below the
subsistence level. When a Government contract is awarded to a service con-
tractor with low wage standards, the Government is, in effect, subsidizing sub-
minimum wages.

The granting of protection under the Fair Labor Standards Act to employees
of Federal service contractors is long overdue.

Mr. Peiry. Mr. Speaker, I rise in support of H.R. 10238, to provide much-
needed labor standards protection for employees of contractors furnishing serv-
ices and maintenance work for Federal agencies. In other words, this is to add so-
called Davis-Bacon provisions to require compliance with minimum labor. stand-
ards where work is financed with Federal funds.

As the gentleman from New York [Mr. Reed] stated. I have long heen in-

Mr. O’HarA of Michigan. Mr. Speaker, I ask unanimous consent that all Mem-
bers may have permission to extend their remarks at this point in the RECorD in
connection with this bill.

The SPEAKER. Is there objection to the request of the gentleman from
Michigan?

There was no objection.

The SPEARER. The question is on the motion of the gentleman from Michigan
[Mr. O’Hara] that the House suspend the rules and pass the bill H.R. 10238, as
amended.

The question was taken; and (two-thirds having voted in favor thereof) the
rules were suspended and the bill was passed.

A motion to reconsider was laid on the table.




SERVICE CONTRACT ACT OF 1965

SepTEMBER 30, 1965.—Ordered to be printed

The Committee on Labor and Public Welfare, to which was referred
the bill (H.R. 10238) to provide labor standards for certain persons
employed by Federal contractors to furnish services to Federal
agencies, and for other purposes, having considered the same, reports
favorably thereon with an amendment and recommends that the bill
(as amended) do pass.

The amendment is as follows:

Page 8, line 14, after the word “Island,” insert the following
language: “Eniwetok Atoll, Kwajalein Atoll, Johnston Island,”.

EXPLANATION OF AMENDMENT

The amendment enlarges the definition of the term ‘“United
States” to extend coverage of the bill to the Eniwetok and Kwajalein
Atolls and Johnston Island.

PURPOSE OF THE BILL

* The purpose of this bill is to provide labor standards for the pro-
tection of employees of contractors and subconrtactors furnishing
services to or performing maintenance service for Federal agencies.

3771

The committee strongly urges that appropriate directive issue by
the Department of Defense or any other appropriate Federal agenc
to give to such service employees the coverage provided by this bilK

BACKGROUND OF 'THE BILL



holding of payments due the contractor under the contract and
payments to the employees of amounts due them; suit by the United
States against the contractor or surety to recover the amount of
underpayment; cancellation of the contract for any violation with the
contractor liable for any resulting cost to the United States; authority
for the Secretary to list and withhold awarding further contracts to
contractors violating this bill for up to 3 years; and authority to issue
regulation under sections 4 and 5 of the Walsh-Healey Public Con-
tracts Act to enforce this bill. The authority to list contractors
violating this act specified in the bill and to recommend no further
contracts of the United States be awarded such violators is subject
to the provision of sections 4 and 5 of the Walsh-Healey Public Con-
tracts Act. Contractors would therefore be entitled to the notice,

hearing, and other procedures provided for in said act. .
uppropriszvea iunas‘are nov covered by this bill.  Mr. Donahue, in a

memorandum submitted to the committee, said:

The authority of that Department would undoubtedly also
support directives requiring a minimum wage for all non-
appropriated fund activity employees. Similarly, it would
appear to be within existing authority to require prevailing
wage rates to be paid these employees as is required for blue-
collar workers of the Federal Government.

The principal types of employees who would be affected are
believed to be those employees for PX’s, ship’s stores, officers
clubs, and in recreational activities for the benefit of the
Armed Forces. ’
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awarded to the lowest responsible bidder. Since labor costs
are the predominant factor in most service contracts; the odds

on makine a annnocefil Taur hid fan o aantmant ana hanetlo

SECTION-BY-SECTION ANALYSIS

Section 1. The act is cited as the “Service Contract Act



Service employees in many instances are not covered by the

Fair Labor Standards Act or State minimum wage f:a.ws.
The counterpart of these employees in Federal service, blue-
collar workers, are by a Presidential directive assured of at
least the Fair Labor Standards Act minimum. Bureau of
Labor Statistics surveys of average earnings in service
occupations in selected areas in 1961 and 1962 show, however,

that an extremely depressed wage level may prevail in
private service employmen’g. In coutract cleaning services,
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(b) The Secretary may provide such reasonable limitations and
may make such rules and regulations allowing reasonable variations,
tolerances, and exemptions to and from any or all provisions of this
act as he may find necessary and proper in the public interest or to
avoid serious impairment of the conduct of Government business.

Section §. (a) The Comptroller General is directed to distribute
a list to all agencies of the Government giving the names of persons
or firms that the Federal agencies or the Secretary have found to
have violated this act. Unless the Secretary otherwise recommends,
no contract of the United States shall be awarded to the persons or
firms appearing on this list or to any firm, corporation, partnership,
or assoclation in which such persons or firms have a substantial
interest until 3 years have elapsed from the date of publication of the
list containing the name of such persons or firms.

(b) If the accrued payments withheld under the terms of the con-

Y vo Lruaflscy--vh bavadmshovace oM _canvrina amnlavaose with .raanect,

Section 6. In determining any overtime pay to which such service
employees are entitled under any Federal law, the regular or basic
hourly rate of pay of such an employee shall not include any fringe
benefit payments computed hereunder which are excluded from the
regular rate under the Fair Labor Standards Act by provisions of
section 7(d) thereof.

Section 7. This Act shall not apply to—

(1) Contracts covered by Davis-Bacon Act.




agency may cancel by written notice, whereupon the United States
may enter into other contracts or arrangements for completion of the
original contract, charging any additional cost to the original
contraetor.

Section 4. (a). Sections 4 and 5 of the Walsh-Healey Public Con-
tracts Act, as amended, shall govern the Secretary’s authority to

enforce this act.
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(d), “United States” means any State of the United States, the
District of1 Cﬁ(j)lu‘r‘_nl‘)la,‘Puer@ Rico, the Virgin Islands, the Outer
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SPECIAL SUBCOMMITTEE ON L/AABOR OF THE
ComuITTEE ON EDUCATION AND LABOR,
‘ Washington, D.C.

The special subcommittee met at 10:15 a.m., pursuant to call, in
room 2257 of the Rayburn Houss Office Building, Hon. James G.
O’Hara presiding. j ‘

Present : Representatives O’Hara and Sickles.

Present also: Robert McCord, professional staff member.

Mr. O’Hara. The Special Subcommittee on Labor of the Com-
mittee on Education and Labor will come to order. .

The purpose of the hearing today is to gain information with
respect to the bill, H.R. 10238, designated as a bill to provide labor
standards for certain persons employed by Federal contractors to
furnish services to Federal agencies, and for other purposes.

(The bill, H.R. 10238, is as follows:) -

[H.R. 10238, 89th Cong., 1st sess.].

A BILL To provide labor standards for certain persons employed by Federal contractors

to furnish ‘services to Federal agencies, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
gf 4merioa in Oongress assembled, That this Act may be cited as the “Service

st e sk M ORI, ~ g .

(2) A provision specifying the fringe benefits to be furnished the various
classes of service employees, engaged in the performance of the contract
or any subcontract thereunder, as determined by the Secretary or his author-
ized representative to be prevailing for such employees in the locality.
Such fringe benefits shall include medical or hospital care, pensions on
retirement or ‘death, compensation for injuries or illness resulting from
occupational ‘activity, or insurance to provide any of the foregoing, unem-
ployment benefits, life insurance, disability and sickness insurance, acci-
dent insurance, vacation and -holiday pay, costs of apprenticeship or other
similar programs and other bona fide fringe benefits not otherwise required
by Federal, State, or local law to be .provided by the contractor or subcon-
tractor. 'The obligation under this subparagraph may be discharged by fur-
nishing any equivalent combinations of fringe benefits or by making equiva-
lent or differential payments in cash under rules and regulations established
by the Secretary. . i
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ernment the principal purpose of which is to furnish services through the use:
of service employees as-defined herein and no subcontractor thereunder shall
pay any of his employees engaged in performing work on such contracts less:
than the minimum wage specified under section 6(a) (1) of the Fair Labor
Standards Act of 1938, as amended (52 Stat. 1060; 29 U.8.C. 201, et seq.).

(2) The provisions of sections 3, 4, and 5 of this Act shall be applicable-
to violations of this subsection.

SEc..3. (a) Any violation of any of the contraect stipulations required by sec--
tion 2(a) (1) or (2) or of section 2(b) of this Act shall render the party re-
sponsible therefor liable for a sum equal to the amount of any deductions, re-
bates, refunds, or underpayment of compeinsation due to any -employee engaged’
in the performance of such contract. 8o much of the accrued payment due on:

tha anntwant A any adhinw anmdewn ad Radeeana Al h Sl el b ds a5 4 Tema T Tmn e an ond
for the completion of the original contract, charging any additional cost to the
original contractor.

SEC. 4. (a) Sections 4 and 5 of the Act of June 30, 1936 (49 Stat. 2036),.as:
amended, shall govern the Secretary’s authority to enforce this Act, make rules,
regulations, issue orders, hold hearings, and make decisions based upon findings:
of fact, and take other appropriate action hereunder. - foo

(b) The Secretary may provide such reasonable limitations and may make such:
rules and regulations allowing reasonable variations, tolerances, and exemp--
tions to and from any or all provisions of this Act ags he may find necessary and
proper in the public interest or to avoid serious impairment of the conduct of
Government business,

Sec. 5. (a) Thé Comptroller General is directed to distribute a list to all’
agencies of the Government giving the names of persons or firms that the Fed-:
eral agencies or the Secretary have found to have violated this Act. Unless the
Secretary otherwise recommends, no contract of the United States shall be-
awarded to the persons or firms appearing on this list or to any firm, corporation,
partnership, or association in which such persons or firms have a substantial
interest until 3 years have elapsed from the date of publication of the list con-
taining the name of such personsor firms,

(b)" If the accrued payments withheld under the terms of the contract are in-
sufficient to reimburse all service employees with respect to whom there has been
a failure to pay the compensation required pursuant to this Act, the United:
States may bring action against the contractor, subcontractor, or any sureties:
in any court of competent jurisdiction to recover the remaining amount of under--
payments. Any sums thus recovered by the United States shall be held in the-
deposit fund and shall'be paid. on order of the Secretarv. directlv +n the nndarnaid:

First, may I introduce those who are with me? To my right is
Miss Carol Cox, of the staff of the Office of the Solicitor of the Depart-

ment of Labor, and similarly of the same staff, on my left, Mr. Seth

Zinman, who may, from time to time, with your permission, fill in any

blank spots that I happen to have in my mind at the moment. °
(S.n SPoLs Lhat Lo i X




Lands Act, American Samoa, Guam, Wake Island, but shall not include any
other territory under the jurisdiction of the United States or any United States
base or possession within a foreign country. i . :

SEc. 9. This Act shall apply to all contracts entered into pursuant to negotia-
tions concluded or invitations for bids issued on or after ninety days from the

hént oI “rapor, 16" tolté verore us Lwury, W eApLALL W uS WAL LS
bill does, and what the differences are between this bill and the bill
on which the committee held hearings and reported favorably last
year.

Mr. Donahue, we are happy to have you with us.

STATEMENT OF CHARLES DONAHUE, SOLICITOR OF LABOR; ACCOM-
PANIED BY CAROL COX AND SETH ZINMAN, MEMBERS OF THE
STAFF OF THE OFFICE OF THE SOLICITOR, DEPARTMENT OF
LABOR

Mr. Donauve. Thank you, Mr. Chairman. I am certainly going
to try my best to carry out the purposes for which I am here.

3
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In the shorter run, it is essential that the Federal Government at least seek to
remedy the plight of the exploited workers who perform work financed with
Federal funds.

Although Federal policies should be directed toward improving wage stand-
ards, the sad faect is, that insofar as Federal service contract employees: are
concerned, our contracts tend to depress wages even further. As you know,
contracting agencies must, in the absence of statutory authority, award con-
tracts to the lowest bidder who can satisfactorily complete the work. Since labor
costs are the predominant factor in most service contracts, the odds on making a
successful low bid for a contract are heavily stacked in favor of the contractor
paying the lowest wage. Contractors who wish to maintain-an enlightened wage
policy may find it difficult—if not impossible—to compete for Government service
contracts with those who pay wages to their employees at or below the subsistence
level.

There is the possibility also that under the pressure of bid competition an
ordinarily fair contractor may reduce the wages of employees in order to improve
the chances that his bid will be accepted. This action, of course, would further
_ depress wage rates. 'When, as at present, a low bid award policy on' service
contracts is coupled with a policy of no labor standards protection; the trend may
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condition through collective bargaining.

Comprehensive wage rate information which may be identified with Govern-
ment - service contracts is not available. Through Bureau of Labor Statistics
surveys of average earnings in selected areas, we do gain some insight into the
extremely depressed level of wages paid by some service contractors.

In contract cleaning services in 1961, less than $1.05 an hour was paid to
production workers in many areas. In Atlanta, 74 percent of all production
workers received less than this amount ; in Dallas, the proportion was 65 percent ;
and in Baltimore, 45 percent.

In Atlanta in 1963, average earnings of employees in laundry and cleaning
services were $0.94 an hour; in Memphis $0.83 an hour; in Baltimore $1.17 an
hour. . .

Elevator operators in 1962 averaged $0.89 an hour in Atlanta; $0.79 in
Memphis ; $0.94-in Miami : and $1.17 in Baltimore. ;
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The principle basic to the Service Contract Act is neither novel nor unique.
Its rationale is simply that funds of the Federal Government shall not be used to
finance contracts which undercut and depress the wage rate prevailing in a
locality or upon which undesirable working conditions obtain. The Government
now insists in prevailing wage standards in construction and supply. contracts,
Service employees hired directly by the  Government are required by Presi-
dential directive to be paid no less than the Fair Labor Standards Aect minimum;

H.R. 10238 would require the inclusion of labor standards obligations as a
condition of contract award. Service employees at work on service contracts in
excess of $2,500 would be furnished not less than the wages and fringe benefits
determined by the Secretary of Labor to be prevailing in the locality. In addition,
the bill would provide that all employees of Federal service contractors be
paid no less than the minimum set forth in the Fair Labor Standards Act. Em-
ployers must furnish safe -and sanitary working conditions where such condi-
tion are under their control. g

The Department of Labor is given primary responsibility for the administra-
tion of the act. Determinations of the required wages and fringe benefits are
to be made by the Department as are regulations governing enforcement. In

fflrrvinz ouf our resnonsihilities n r the hill. it wonld ha onr intantion tn av.
t cannot effectively inspire responsible policies by labor and management. if its

procurement policies tend to promote in any way the practices which it proscribes.

The Federal Government should be a pace setter in labor standards. This bill
would- enable it to fulfill this responsibility more adequately. I therefore urge
your favorable consideration of this meritorious bill.

Mr. DoNanvk. Then, with your permission I would like to proceed
In my own way to outline the four corners of this bill, which is, as you
said, H.R. 10238, introduced by the chairman, on August 3, 1965.

There are many who think that this is a new or a novel proposal.
Not included amono 1 ; 3 H 2

apn



objectives of the administration.

With that introduction, Mr. Chairman, I think that I probably
should outline briefly some of the changes from prior proposals, and
the reasons for them.

Before doing so, I think that I should make a brief statement of
what this bill is about. This is a bill to provide prevailing wage cov-
erage for service contracts in excess of $2,500. This fills a gap in the
wage standards structure governing Federal -Government procure-
ment. We have the Walsh-Healey Act covering Federal supply con-
tracts, and we have the Davis-Bacon Act covering Federal construction
contracts, but we have not had, over all of the years, any similar and
much needed protection for contracts covering service contract em-
ployees. The most typical of which may be, for example, a service
contract by the General Services Administration, covering janitorial
and maintenance activities, which when performed by the Federal Gov-
ernment is subject to what they call wage board procedure, and pre-
vailing rates are established for that work. But when it is contracted
out to some private organization on a bid basis, then there is no similar
wage protection provided, although the major part of the costs are
wage costs.

Tvoivy- duu‘yrn?ll-wrn‘ﬁl:swluu'mmnn, inattorantive tn fill the oan, with
vided that the wage determination would be made by the agency head,
with the concept that the agency head would use exactly the same
procedures that the agency now uses for so-called wage board employ-
ees, who are direct blue-collar employees of the Federal Government.
It was thought at that time that this approach might be a more accept-
able one to the procurement agencies. Accordingly, we took that
approach.

However, we discovered, in the course of getting their advice on
this measure, that they would prefer to have this function centered
in the Department of Labor. We were being very modest about it at
that time. We allowed the procurement agencies to tell us that they
desired to have the Department of Labor, the experts in this field ad-
minister the bill. Once they did so we said that we willingly accepted
that duty and that obligation. So we have changed the bill as a re-
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stead of by the procurement agencies; a change which all of the pro-

curement aﬁencies have approved. i :
The third change which we made here is in regard to what we call

fringe benefits. Prior proposals had provided that the fringe benefits
to which an employee would be entitled be determined by considering

the cost to the Government of furnishing similar benefits to its own
employees. Under H.R. 6088 in 1964, such determinations would have
been made by the contracting agency. ) : o )

This was questioned by many agencies as, in their opinion, an in-
appropriate standard, and besides, they desired to have here again
the determination of it placed in the hands of the Department of Labor.
Again we modestly accepted their suggestions and changed the bill to

rovide for those fringe benefits, which prevail generally in the local-
olro '01111.," odidlt 1v- Wouhor vimae! .LfLUuFm'IU'Lesuj.wﬂ LAVG UL haj’, vl vasly
hourly wage rate, any of the fringe benefit payments of the types
specified in the Fair Labor Standards Act as being omitted from the
regular rate of pay for overtime purposes under the Fair Labor
Standards Act. '

This is for the purpose of underlining and emphasizing the need for
consistency in administration and in presentation of overtime under
all of these statutes in a standard way, so that it would be easier for
employers to understand, and easier for agencies to know about; and
easier for the Department of Labor to administer.

The actual enforcement of the statutes under the proposed bill would
give the Secretary of Labor a more prominent and direct role than
under the prior bill. Under this bill the Secretary would be proceed-
ing in enforcement in precisely the same way he now proceeds under
the Walsh-Healey Public Contracts Act, with investigation and en-
forcement through an enforcement arm.

Undoubtedly, the enforcement arm would be the Wage and Hour
and Public Contracts Divisions, using their some 900 investigators,
which are already on their staff, for purposes of enforcing this
bill in exactly the same way that they operate today, in investi-
gating for the enforcement of the Walsh-Healey Public Contracts Act.

After an investioation ic mada jand wialatiane arn fannd tha acna
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Second, the Government can sue, to recover -amounts of money
which cannot be recovered through the withholding process.

Third, there is final authority given to the Secretary of Labor to
debar from contracts of the United States any violating contractor
for a period, I believe, of 3 years, but which may be reduced 'in time
in accordance with the equities of the case.

Those very briefly, are the. major enforcement provisions in the bill.

Perhaps it might be helpful for the purposes of the record to em-
phasize those who are not covered by the bill. Generally speaking,
this bill applies to what are ordinarily known as service or blue-collar
employees, to janitorial services, to various kinds of maintenance
services under (Government service contracts.

Perhalps I should add that guards are also covered under this
proposal. , ,

Specifically exempt, I wish to underline, -are- any -contracts
for the construction, alteration and repair, including painting ‘and
decorating of public works of the United States. This insures that
those who may be subject to the Davis-Bacon Act will not be subject
to this particular statute. Second, the same end is accomplished, so
far as the Walsh-Healey Act is concerned. Any workers or any con-
Do osy Vibe vondldoss 1ol uBTispocdily "and' tanuulil ail uodivort
ing the mails and the operation of postal contract:stations are exempt.

Other than that, the classes of employees which I have referred to
would be given the much needed protections of -this bill, which the
Secretary of Labor heartily and very enthusiastically endorses.  He
asked me to compliment the chairman for his very constructive en-
deavors in bringing this bill before the Congress. Loty

‘Mr. O’Hagra. I certainly thank you for your testimonf and for your
e

kind words. As you mentioned, I am indeed very pleased to have
the Department appear on this bill and present such forceful and
knowledgeable testimony. As you mentioned, this is-a matter on
which your office started working with me some 5 or 6 years ago. ’

Mr. Donanue. That is correct, Mr. Chairman. :

Mr. O’Hara. We are happy that we are making some progress. - I
wish to bring up ‘a couple of points. I notice in your statment sab-
mitted for the record, you make the point that -although this bill is
in its concept and in its application very similar to the Davis-Bacon

9
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Act, the procedures you evolve for working out your determinations
under this act will not necessarily be those used in the Davis-Bacon
Act. The reason is because there are some differences in the types of
industries covered ; is that correct ?

Mr. Donamvur. That is correct; we would not consider either the
Davis-Bacon Act or the Walsh-Healey Aet as binding upon us in mak-
ing prevailing wage ‘determinations under this proposal.  As the
chairman knows, there is a vast difference between the procedures un-
der the Walsh-Healey Act, as contrasted with the Davis-Bacon Act.
Neither may be appropriate under this particular statute. I would
propose, as well, that we take a good hard look at the Wage Board
procedures which are followed by the various Government agencies
and come up with a proposal which is geared to the needs of service

employees and to the realities of the service industries.
usé oI -JA¥iltorial services @t the pilace at which the contract 1S per-

formed. This act does not intend to apply to services incidental to a
contract for another purpose. '

Mr. Donanmve. I think that is technically correct under this bill.
It was a matter of some concern to me in the course of getting agency
clearance on this proposal that that was true. I had in mind, for
example, that the Government has any number of large operating
contracts under which private companies operate Government-owned
plants. : i

The prime example is the Atomic Energy Commission, which has
very large installations operated by very large private companies.
Under these, a great deal of maintenance and other related services
are performed. ;

It has been our position under the Walsh-Healey Public Contracts
Act that these companies, for example, are acting as agents of the
United States and therefore the contracts that they may enter into for
the performance of services of the nature covered by this bill, or com-
parable to those provided for by this bill, which are in the squly

contract area, for example, would be covered. It is because. of the
agency principle. e
I do think that while technically this bill does not cover those types

10




who are directly involved in the production of those trueks.

It wouldn’t apply to the fellow who is sweeping up around the
area in which the production takes place. It wouldn’t apply to the
fellow who is the timekeeper on the job. It wouldn’t apply to the
guards standing at the gate of the plant. . It seems to me that it ought
to be broadened so that it ‘does apply to them. Perhaps it would
apply in a Government-owned plant. I believe, that is the position
you are taking, where the plant itself was operated under contract.
But in a privately owned facility, such as the Dodge plant in my
district producing trucks for the Army, it wouldn’t apply to those
categories of employees.

I had not thought of taking up that question at this time. It will
have to wait its turn.

Mr. Doxnarve. I think the Department would be sympathetic to
any constructive proposal to try to sensibly broaden the reach of the
Walsh-Healey Act.

Mr. O’Hara. I have a question which bothers me a little bit, and
perhaps you and I can discuss it. I am rather naive now, but I was
even more naive when I first came to Congress and realized that the
prevailing wage laws with respect to Government contracts didn’t

apply to service contracts. It was first brought to my attention wher
wage. :1t was then that 1 NIrst réalzea, arler: CneexKing will your

Department, that these service-type contracts were not, covered by the
minimum wage protection. :

Then of course I learned of the ramifications of that fact, in other
areas. Most of these areas were much more important in terms of
numbers involved and so forth than the carriage of mail. - But,
nevertheless, it bothers me to find that we aren’t trying to cover
contracts for the carriage of mail.

I wonder why we aren’t doing so.

Mr. Donanue. To give you the most candid answer in the world,
we are not doing it because we wanted to insure that we could present
to the Congress a bill which was not opposed by all of the procure-
ment agencies of the Government. Recognizing at the same time it
is the prerogative and, indeed, the duty of this committee to give care-
ful consideration to the proposal we have made and to exercise its
will on the bill and use its best judgment in gearing its coverage to
the consensus of the committee.

11
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tion No. 1, section 7, that is Davis-Bacon. No. 2 is the Walsh-Healey
Act. No. 8 is contracts for the carriage of freight and personnel by
vessel or airplane, or bus, truck, express, railway line, or oil or gas
pipeline where published tariff rates are in effect.

I can see the rationale for that. We don’t have the same competi-
tive situation which we face in service contract areas generally.

As you pointed out in your statement, the difficulty in this service
contract area, where so much of the input on the job.is direct labor
costs and where you have a situation in which the low bidder who gets
the contract is the fellow who is paying the lowest wages and has a
great competitive advantage. It wouldn’t be the case here.

Mr. Doxarue. I think thatthat istrue, sir.

Mr. O’Hara. Likewise, No. 4, I would assume a similar rationale.

Ma. K ameinwrohawo vosmlatadindnctvincmendotilbiioe - oy o 0.

Mr. Donaruoe. That is correct.

Mr. O’Hara. The various procurement agencies felt, I gather, that
their administrative burdens would be eased if we chose $2,500.

Mr. Donauve. I would prefer to have Mr. Zinman answer that
question, if he would.

Mr. ZinmaN. Well, there are procedures available under the pro-
curement statutes which permit both civilian and defense agencies
to negotiate contracts which are less than $2,500. Such contracts
need not be submitted for formal advertising. It was felt by the agen-
cies that in view of the expedited procedures for these lesser contracts,
they didn’t want to add complications. '

Mr. O’Hara. I think that is a very good reason.

Finally, I would like to compliment our witness and his colleagues
on the work they have done. I wouldn’t have believed, and didn’t
believe, as a matter of fact, in January when this Congress convened,
it would have been possible to come up with a bill that was not ob-
jectionable to any of the Government’s procurement agencies or to
the Bureau of the Budget.

Mr. Doxamue. I would have shared that view. T think that they
have done an excellent job. -

- Mr, (WHawa T think it ix mara than excellent. Tt is miracnlons.
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STATEMENT OF HON. JOSEPH E. KARTH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MINNESOTA

Mr. Karra. Mr. Chairman, I would like to add my thanks to the
appreciation you have already expressed to Mr. Donahue and his
;Fﬁocia,tﬁs for their fine, work in bringing the executive departments

ese 1slands are inhabited by some of the lowest paid individuals in

our country. Just think about this personally for a moment: how
would any one of us cope with the problem of raising a family on
75 cents per hour—$30 per week—about $130 per month. It is my
firm belief that we cannot in good conscience tolerate the continuation
of these dismal conditions that are so prevalent under Government
services contracts.

As one part of the study I mentioned a moment ago, I examined the
situation at one large Air Force base. As early as 1962 the Depart-
ment of Labor began court action against a contractor at this base
in an attempt to require compliance with the minimum wage provi-
sions of the Fair Labor Standards Act. Mr. Donahue has already de-
scribed the basis for their court ‘action: attempting to consider mili-
tary installations as instruments of interstate commerce. But this
issue remains unresolved. Similar actions have been taken against
two subsequent contractors at the same base; again, the issue is still
up in the air—with no prospect of an early decision. In fact, a good
g&ess is that final determination by the courts may well be 2 years
off.

13
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Although I have related a sequence of events that demonstrates
.confusion, despair, and hardship at one base, the pattern is nationwide.
This we cannot accept; rather, we in the Congress must accept the
responsibility to destroy the inequities so widespread in Government
services contracts by enactment of this legislation at the earliest pos-

sible date. .
Mr. O’Hara. Thank you, Mr. Karth, for a very fine statement.
The Special Subcommittee on Labor of the House Committee on
gducation and Labor will now stand adjourned until the call of the
‘Chair.




on strike in an attempt to force the contractor to bargain with them.
The day after the strike began, the contractor notified the Air Force
that he was unable to carry out the terms of his contract. The Air
Force then declared him in default and canceled the contract.

As a temporary measure, airmen were flown in from other bases to
take over the jobs. From the point of view of the Air Force, they
were manning essential functions. From the viewpoint of the em-
ployees, their attempt to resist the lowering of wages—wages that al-
ready were very low—resulted in the loss of their jobs. After a period
of confusion, the Air Force allocated some temporary civil service
positions to the base, but only about 60 percent of the former em-
ployees were hired. This came about because fewer civil service posi-
tions were authorized than had been used under contract, and because
it was necessary to use the Veterans’ Preference Act in hiring. For

the latter reason, 44 veterans who had not formerly worked at the
I'here is no assurance that these temporary civil service appoint-

ments will be made permanent; for that matter, there is no informa-
14
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DEBATE IN SENATE oN H.R. 10238, EXCERPT FROM CONGRESSIONAL RECORD,
Ocr. 1, 1965

SERVICE CONTRACT AcT OF 1965

The Senate proceeded to consider the bill (H.R. 10238) to provide labor
standards for certain persons employed by Federal contractors to furnish serv-
ices to Federal agencies, and for other purposes which had been reported from
the Committee on Labor and Public Welfare, with an amendment, on page §,
line 14, after the word “Island”, to insert “Eniwetok Atoll, Kwajalein Atoll,
Johnston Island,”.

The amendment was agreed to.

The amendment was ordered to be engrossed and the bill to be read a third time.

The bill was read the third time, and passed.

“The bill is applicable to advertised or negotiated contracts in excess of $2,500,
the principal purpose of which is to furnish services through the use of service
employees. Service employees are defined in the bill as guards, watchmen, and
any person in a recognized trade or craft, or other skilled mech T
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prevailing wage rates to be paid these employees as is required for blue-collar
workers of the Federal Government.

“ “The principal types of employees who would be affected are believed to be
those employees for PX’s, ship’s stores, officers clubs, and in recreational activ-
ities for the benefit of the Armed Forces.’

“The committee strongly urges that appropriate directive issue by the De-
partment of Defense or any other appropriate Federal agency to give to such
service employees the coverage provided by this bill.

“BACKGROUND OF THE BILL

“A number of bills having the same general purpose of this bill have been
introduced in the past. Hearings were held by the House Select Subcommittee
on Labor in the 88th Congress. The record included pleas for this type legislation
from labor organizations and from service contractors. Testimony was heard
from Federal agencies and reports were received from the Bureau of the Budget,

General Services Administration, etc. A bill was reported (H. Rept. No. 1495,
QRth MNanco )

“The need for this legislation is well stated in the report issued by the House
Education and Labor Committee on September 1, 1965 (H. Rept. No. 948), as
follows:

“‘Many of the employees performing work on Federal service contracts are
poorly paid. The work is generally manual work and in addition to craftwork,
may be semiskilled or unskilled. Types of service contracts which the bill covers
are varied and include laundry and drycleaning, custodial and janitorial, guard
service, packing and crating, food service, and miscellaneous housekeeping
services.

“‘Service employees in many instances are not covered by the Fair Labor
Standards Act or State minimum wage laws. The counterpart of these employees
in Federal service, blue-collar workers, are by a Presidential directive assured
of at least the Fair Labor Standards Act minimum. Bureau of Labor Statistics
surveys of average earnings in service occupations in selected areas in 1961 and
1962 show, however, that an extremely depressed wage level may prevail in
private service employment. In contract cleaning services, for example, in some
areas less than $1.05 an hour was paid. Blevator operators earned low rates,
varying from $0.79 to $1.17 an hour. Service contract employees are often not
members of unions. They are one of the most disadvantaged groups of our work-
ers and little hope exists for an improvement of their position without some
positive action to raise their wage levels.

““The Federal Government has added responsibility in this area because

noral ran AT O at confr he awarded o the low resnonsible
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Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Service Contract Act of 1965”.

Sec. 2. (a) Every contract (and any bid specification therefor)
entered into by the United States or the District of Columbia in excess
of $2,500, except. as provided in section 7 of this Act, whether nego-
tiated or advertised, the principal purpose of which is to furnish
services in the United States through the use of service employees,
as defined herein, shall contain the fo lowing :

(1), A provision specifying the minimum monetary wages to
be paid the various classes of service employees in the perform-
ance of the contract or any subcontract thereunder, as determined
by the Secretary, or his authorized representative, in accordance
with prevailing rates for such employees in the locality, which in
no caie shall lower than the minimum specified in subsec-
tion (b).

(2) A provision specifying the fringe benefits to be furnished
the various classes of service employees, engaged in the perform-
ance of the contract or any subcontract thereunder, as determined
by the Secretary or his authorized representative to be prevailin
for such employees in the locality. Such fringe benefits shal
include medical or hospital care, pensions on retirement or death,
compensation for injuries or illness resulting from occupational

Service Conw
tract Act of
1965,
Required con=
tract provi-
sions,

Minimum wages.

Fringe benefits,

activity, or insurance to provide any of the foregoing, unemploy-

conditions, provided by or under the control or supervision of the
contractor or any subcontractor, which are unsanitary or hazard-
ous or dangerous to the health or safety of service employees
engaged to furnish the services.

(4) A provision that on the date a service employee commences
work on a contract.to which this Act applies, the contractor or sub-
contractor will deliver to the employee a notice of the compensa-
tion required under paragraphs (1) and (2) of this subsection, on
a form pregared by the Federal agency, or will post a notice of
the required compensation in a prominent place at the worksite.

(b) (1) No contractor who enters into any contract with the Federal
Government the principal purpose of which is to furnish services
through the use of service employees as defined herein and no sub-
contractor thereunder shall is e s anoaced 3

Notice of ocome=
pensation to
employees,

Wage
specifications,




79 STAT. 1035

Violations,
penalties,

List of
violators,

Legal action,

3797
Pub. Law 89-286 -2 - October 22, 1965

Skc. 8. (a) Any violation of any of the contract stipulations
required by section 2(a) (1) or (2) or of section 2(b) of this Act shall
render the party responsible therefor liable for a sum equal to the
amount of any deductions, rebates, refunds, or underpayment of com-
pensation due to any employee engaged in the performance of such
contract. So much of the accrued payment due on the contract or
any other contract between the same contractor and the Federal
Government may be withheld as is necessary to pay such employees.
Such withheld sums shall be held in a deposit fund. On order of the
Secretary, any compensation which the head of the Federal agency
or the Secretary has found to be due pursuant to this Act shall be
paid directly to the underpaid employees from any accrued payments
withheld under this Act.

(b) In accordance with regulations prescribed pursuant to section
Lot thic. dotthe Wadaral amancv haad ar tha Sacretarv ic hershv

(b) The Secretary may provide such reasonable limitations and
may make such rules and regulations allowing reasonable variations,
tolerances, and exemptions to and from any or all provisions of this
Act as he may find necessary and proper in the public interest or to
avoid serious impairment of the conduct of Government business.

Skc. 5. (a) The Comptroller General is directed to distribute a
list to all agencies of the Government giving the names of persons
or firms that the Federal agencies or the Secretary have found to have
violated this Act. Unless the Secretary otherwise recommends, no
contract of the United States shall be awarded to the persons or firms
appearing on this list or to any firm, corporation, partnership, or asso-
clation in which such persons or firms have a substantial interest until
three years have elapsed from the date of publication of the list con-
taining the name of such persons or firms.

(b) If the accrued payments withheld under the terms of the con-
tract are insufficient to reimburse all service employees with respect
to whom there has been a failure to pay the compensation required
pursuant to this Act, the United States may bring action against the
contractor, subcontractor, or any sureties in any court of competent
jurisdiction to recover the remaining amount of underpayments. An
sums thus recovered by the United States shall be held in the deposit
fund and shall be paid, on order of the Secretary, directly to the
underpaid employee or employees. - Any sum not Eaid to an employee
because of inability to do so within three years shall be covered into
tha Treasurv of the Tinited States as miscellaneous receints.
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— 202
~~*thiephohd, ti&fiiipn, or cable dompanies, sbject fo e Commu-
nications Act of 1934 ; 48 Stat, 1064,
5) any contract for public utility services, including electric 47 USC 609 and
light and power, water, steam, and gas; note,
(8) any employment contract providing for direct services to a
Federal agency by an individual or individuals; and
(7) any contract with the Post Office Department, the principal
purpose of which is the operation of postal contract stations.
Skc. 8. For the purposes of this Act— Definitions,
(a) “Secretary” means Secretary of Tabor.
(b) The term “service employee™ means guards, watchmen, and
any person engaged in a recognized trade or craft, or other skilled
mechanical craft, or in unskilled, semiskilled, or skilled manual labor
occupations; and any other employee including a foreman or super-
visor in a position having trade, craft. or laboring experience as the
aramount requirement; and shall include all such persons regard-
ess of any contractual relationship that may be alleged to exist
between a contractor or subcontractor and such persons.
(c) The term “compensation™ means any of the payments or fringe
benefits described in section 2 of this Acf.
(d) The term “United States” when used in a geographical sense
shall include any State of the United States, the District of Columbia,
Puerto Rico, the Virgin Islands, Outer Continental Shelf lands as
defined in the Quter Continental Shelf Lands Act, American Samoa, 67 Stat. 462,
Guam, Wake Island, Eniwetok Atoll, Kwajalein Atoll, Johnston 43 USC 1331

LEGISLATIVE HISTORY:

HOUSE REPORT No, 948 (Comm, on Education & Labor),
SENATE REPORT No, 798 (Comm, on Labor & Putlic Welfare).
CONGRESS IONAL RECORD, Vol, 111 (1965)t
Sept. 20t Considered and passed House. .
Oot, 18 Considered and passed Senate, amended,
Oct, 6% House conourred in Senate amendment,
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U.S. DEPARTMENT OF ILABOR,
WaGE AND HoOUR AND PuBLIc CONTRACTS DIVISIONS,
Washington, D.C., June 22, 1966.
GILLARDO HOSPITAL,
Puerto Rico:

This is in reply to your letter of May 18, 1966, addressed to Secretary of Labor
Wirtz, in which you ask whether Federal wage rates must be paid to employees
of your hospital in the event that you sign with the Social Security Administra-
tion for the rendering of medical services under the Medicare program.

It is assumed that your question concerns the McNamara-O'Hara Service Con-
tract Act. That act applies generally to contracts entered into by the United
States or the District of Columbia the principal purpose of which is the furnish-
ing of services through the use of service employees. However, the legislative his-

tarwy af tha aot indicates that contracts wl_'mbglgwitﬁksr gggnﬂ{% care of patients
,

COMMITTEE ON VETERANS’ AFFAIRS,

Washington, D.C., May 22, 1968.
Hon. W. WILLARD WIRTZ, :
Secretary of Labor, Department of Labor,
Washington, D.C.

DEAR MR. SECRETARY : I am familiar with the recent ruling of the Wage and
Hour and Public- Contracts Division to the effect that contracts between the
Veterans Administration and community nursing homes, pursuant to Public
Law 88-450 are subject to the provisions of Public Law 89-286.

I am thoroughly familiar with the legislative history of the bill which became
Public Law 88450 and have read the House and Senate reports on H.R. 10238
as well as the debate which took place on this bill in the House on- September
20 and in the Senate on October 1, 1965,

It will be appreciated if you will advise me in detail as to the language in the
reports of the two laws, the legislative reports, and/or the Congressional debate
which gives the authority to make the ruling which has been made.

I shall appreciate receiving a detailed reply from you at the earliest possible
time.

Sincerely,
OriN E. TEAGUE, Chairman.

VETERANS’ ADMINISTRATION,
OFFICE OF THE ADMINISTRATOR OF VETERANS AFFAIRS,
Washingtown, D.C., June 3, 1968.

e oy | xxy —
1L afli” ifTACCUNT WITH TG i il PUL PUST (iU UURLLANLIT (LD SUUSIIU WU UL waas

through minimum wage legislation but I must point out that under this decision
the Veterans Administration will be unable to provide the community nursing
home care inaugurated by the Congress with the enactment of Public Law 88-450
to a large segment of our veteran population. Termination of our contracts will
require transfer of large numbers of sick veterans away from the beneficial com-




2Wseqichu, BERHATZ, TGS, Thé AsFoctate Solicitor ¥or Interpratations and
Opinions in a memorandum to- your Regional Attorney in Dallas concluded
after a review of our contracts that “the services are mainly custodial and little
in the nature of medical services is envisioned”. I cannot agree with the con-
structions or the categorical classification of the type of care given in our com-
munity nursing home program.

The approaches and the conclusions reached seem .to have stemmed from exam-
ation of only selected language from our contracts in the light of an earlier ruling
by the Administrator of June 22, 1966, addressed to the Gillardo Hospital in
Puerto Rico. That interpretive decision is to the effect that Federal contracts
with hospitals for the care of patients are not within the scope of the Service Con-
tract Act. The ruling reads as follows :

“It is assumed that your question concerns the McNamara-O'Hara Service
Contract Act. That act applies generally to contracts entered into by the United
States or the District of Columbia the principal purpose of which is the furnish-
ing of services through the use of service employees. However, the legislative
history of the act indicates that contracts with hospitals for the care of patients
are not within the scope of this law. The services of service employees under such
contracts are considered only incidental to the purpose of such contracts to pro-
vide patient care under the continuing supervision of professional medical per-
sonnel. Since the principal purpose is to provide medically-supervised care, such
contracts are not within the purview of the act. Thus, the act would be inapplica-
ble to an agreement with the Social Security Administration for Medicare
services.”

The last sentence suggests that the Service Contract Act is inapplicable to all
Medicare services. As you may know, these include substantial periods of nursing

Loero aaronue HGaBang avadl  piuual Uy pe U0 prutessiviial aeuicdl care w LadaL pro-
vided in VA hospitals. This program has never contemplated mere custodial or
domiciliary care, which is elsewhere provided in our system for a different class
of patient.

From its inception we established rigid standards for our program both as to
the physical facilities and the professional services to be provided under our con-
tracts. Skilled nursing homes must be licensed by the State in which located,
must be accredited by the Joint Commission on Accreditation of Hospitals or ap-
proved by the VA through inspection, and must comply with local Government
regulations. Our contracts specifically include the following requirements which
reflect a maximum of professional supervision at both physician and registered
nurse levels:

(a) The skilled nursing home must have a physician to advise the facility on
general matters of care and administration. A physician must provide general
supervision of the clinical work and @ registered professional nurse must be on
duty 40 hours or more per week.

(b) Medical records in a skilled nursing home must be maintained for each
patient and include: (1) physician’s orders; (2) physician’s admitting evalu-
ation (including diagnosis); (3) VA Form 10-1204, Referral for Community
Nursing Home Care; (4) physician’s progress notes (notes of all professional




S S. Lurrently we have agreements fop the furnishing of skillea
nhursing home care with 2,325 community nursing homeg having approximately
170,000 beds in 48 Stateg Rico. Thege nursing homeg have been paid

8. Numeroug inquirieg have al-
the applicabih‘ty of the
he Drovisions of the Act

an adverge imp i ther States, with the cumulative regyjt
of an effective curtailment m,
T ask your early and favorable consideration of this matter.,
Sincerely,

Ww. J. DRivEg, Admz'nistmtor.
—_—

U.S. DepARTMENT OF LABoOR,
OFFICE oF THE SECRETARY,
Washz‘nyton, June 3, 1968,

Hon. o1y g, TEAGUE,
Chairman, Committee on Veterans’ Affairs,
House of Repre.s’enmﬁves, Washin,f/ton,

DEAR Mg, CHAIRMAY : Thank yoy for your letter of May 22, 1968, concerning

the application of the McNa.mara-O’Hara Service ¢ Act to contracts pe-
tween the Veterang Administration and community nursing homeg,

Iam asking for g report on thig matter ang will send g reply to you as soon
as possible, )
Sincerely, ' '

WiLLiARD Wirrz, Secretam/ of Labor.
our letter of March 25, 1968, to Mr. John K. Pickeng, Genera] Counsel of the
American Nursing Home Association. In that letter we held that contracts for
the care of veterang entered into between the Veter Administration and

ng homes are subject to the McN amara-Q’Hary Service Contract Act.
carefully ¢o sidered the very informative descriptiong of the various
types of hursing homeg Submitteq by Mr. Pickens, Since coverage under the
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1968, at which time I received g brief acknowled
a reply, although 1 have written him
een - brought tq the attention of me
Pickle, anq I understang your staff me
ment,

Brieﬂy, the problem is thisg, P‘urporting to act under the Service Contract Act
of 1965 (p.I,, 89-286) the Wage Hour Divisjon has -
Administration iS Obtainine e 0O
T A ~ o~

O] L.




wevel, cU C
4123 of the enclosed bulle
action establish reasonable
or grant reasonable variations,
finds to be “pecessary
pairment o
under section 4(b) O

Service Contrac

ay oy o
£ the act’s provisions

therefrom which he
terest or to avoid serious im-
ss.” Petitions for exemption
ould be submitted through the

headquarters office of the contracting agency.

Sincerely yours,

Bex P. ROBERTSON, Deputy Administrator-

1 have your acknowledgement of my letter and in view of the fact that the ruling
of the Department of Labor is already having an adverse effect on the comimunity
pursing home program, may I urge you again to give me 2 reply on this matter at

the earliest possible time.

1 have been furnished with a copy
his same g€
your reply to

of Veterans
furnished wi

1 look forward to hearing from you

Sincerely yours,

Hon. LYNDON B. JOHNSON,
president of the United States,
Washington, D.C.

DeAk MR. PRESIDENT : I am

greatly

of the letter to you from the Administrator
neral subject,
Administrator Priver.

at the earliest possible date.

and would appreciate being

oLIN E. TEAGUE, O hairmaon.

P

COMMITTEE ON VETERANS’ AFFAIRS,
Washington, D.C., June 11, 1968.

concerned about 2 recent ruling by the

Administrator of the Wage and Hour and Public Contracts PDivision, Department

of Labor, which is in the process of wrecking the Veterans
prought this matter to the attention of the
and heard nothing from him until June 3,

hometow nursing care program. 1
Secretary of Labor on May

Chairman, Subcommittee

Affairs.

Hon. W. WILLAED ‘WIRTZ,
Secretary of Labor,
Washington, D.C.:

22, 1968,

on Intermediate Care Committee

Administration

on Veterans

s
[Telegram]

VETERANS OF ForEIGN WARS
or THE UNITED STATES,

Junme 13, 1698.

The Veterans of Foreign Wwars was the chief proponent of the Veterans Nursing
Care Act of 1964, which authorizes the Veterans ‘Administration to take care of

oerans in community nursing ho
P —— Y 1 vere an

mes. It is shocking to jearn that pursing homes
s program because of an interpretation by the
. -

- troots Division of your



Washington,

‘ongress I had the honor to serve as chairman of the subcommittee
which led to the enactment of Public Law 88-450, the so-called nursing home
care law, ‘and have been constantly concerned with the implementation and
utilization of this law from its effective date to the present. The community
nursing home program has been particularly vital to the Veterans’ Administration
medical program, and I want to join with other Members of Congress in pro-
testing the unwarranted ruling of the wage and hour and public contracts

n of your department in applying Public Law 89-286 to the community
nursing home contracts administered by the Veterans’ Administration. This
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The fact that the contract itself provides for readmission to a hospital when
more than minimal medical care is required makes it clear that the Veterans
Administration is not here contracting primarily for professional medical serv-
ices of the type found exempt under the Service Contract Act. The Veterans
Administration appears to be contracting primarily for convalescent care serv-
ices which are furnished through the use of service employees. While there may

be a degree of similarity between professional medical care furnished in hos-
Should the Veterans Administration decide to pursue this request, tnere

would be a public hearing on the request with full opportunity for all inter-
ested parties to appear. A decision then would be made based on the record
of the hearing.
Sincerely,
W. WILLARD WIRTZ,
Secretary of Labor.

Mr, Evererr. We have a very distinguished colleague with us, Con-
gressman Pickle from Austin, Tex. Congressman Pickle, will you go
right ahead ?

STATEMENT OF HON. J. J. PICKLE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Mr. Pickie. Thank you, Mr. Chairman. I want to express my ap-
preciation to you and to the members of the committee for the privi-
lege of being here with you this morning, and I would like permission
to revise and extend my remarks. ‘

Mr. Everert. Without objection it is so ordered.




other specia S0, * patients receiving care under
ment who begin to require more than occasional visits by physicians or more
than minimal laboratory, X-ray and other special services will be promptly re-
admitted to an appropriate Veterans’ Administration facility.”

This type of contract is differentiated from the exclusion mentioned on page

3 of House Report No. 948 accompanying H.R. 10238 pertaining to contracts
with local hospitals for the care of indigent patients. The principal purpose of
the Veterans Administration contracts under discussion is for the rendering of
service through the use of service employees unlike the hospital contrac§ referred

Q. 1h h Q

and put them in nursing homes near their own homes. These nursing
homes are largely an accommodation to the Veterans’ Administration.
There arc very few veterans in these nursing homes; not. more than
3 or 5 percent of the patients in a nursing home are veterans. And
now they say legalistically that, because the act did not clearly say it
was hospital care, it is therefore custodial care and all these employees
would be subject to the maximum wage rate. That was not the intent
of the Congress and certainly it is not the purpose of the Veterans’
Administration, because I think this would wreck the program of the
Veterans’ Administration in nursing homes.

I submit commonsense would not have permitted the Department
of Labor to hold that these provisions would be extended to nursing
homes, particularly since the nursing homes are willing to amend the
wording of their contract so the wording would more specifically de-
scribe the services they are rendering. I would hope the letter of Mr.
Driver, the very able Administrator of the Veterans’ Administration,
to Secretary Wirtz would have been sufficient in itself for Secretary
Wirtz to grant this exemption, particularly since the nursing homes
were willing to renegotiate their contracts and comply with the legal
requirements. Their intent is wholesome and they have bent over back-
mgs3 uhad 1s, bue nursing’ nomes, Pernaps the Soficitor of the Depart-
ment of Labor, and the Veterans’ Administration, and any others
wishing to be heard. I would hope, however, that we would have the
hearings today or tomorrow, because many of these people will be in
Washington. I urge that the hearings not be held 30 or 60 days from
now, because if this happens I prophesy the nursing homes will get out
of this program as rapidly as they can, because they would be ruined
otherwise. The nursing homes have extended a helping hand to the
Veterans’ Administration, but if you were in this business and, because
of a tight ruling by the Department of Labor, since you had two vet-
erans in your nursing home, 50 of your employees would be covered
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Mzr. Pickiz. It will cost a lot more money.

Mr. Evererr. And we will have to build a lot more VA hospitals,
will wanot?. _ s . . L.
construction work or other types of more demanding employment.
Would you say so, Mr. Pickle?

Mr. Picgre. That is correct. They would lose their jobs and the
veterans would not have the treatment they are entitled to near their
own homes, and in addition it will cost the Government more money.

I introduced two companion bills to bills Congressman Teague has
already introduced, simply exempting the nursing homes from the
provisions of the Service Contract Act. I have visited with the presi-
dent of the Nursing Home Association and the legal counsel in Texas
who works in this field, and I have been convinced of their sincerity
and willingness to cooperate, but they cannot be silent when their pro-
gram is threatened and the program of the Veterans’ Administration.

Mr. Duxcan. The act itself says the Secretary of Labor may make
such rules and regulations and grant exemptions from any and all
srovisions of the act as he may find necessary and proper in the public
Interest, or to avoid serious impairment of the conduct of the Govern-
ment’s business, so he clearly has authority to do it.

Mr. Prckre. This is one aspect of the ruling which I understand
will be coming out today which I deplore. The Secretary is given the
authority to make this exemption and T had felt he would do so, but
hearmgs we would Know wiere’we are, oliv aut Cibse hlicsitig rrodickale
operating under a cloud.

Mr. Prcere. Not only are they working under a cloud but, as you
said, Mr. Chairman, the Veterans’ Administration has contracts with
9,325 nursing homes having approximately 170,000 beds, and if they
are covered under the Service Contract Act I say the nursing homes
will get out of this business as quickly as they can. The Department
of Labor can stand on a pinnacle and say the law says this, but there
is good and sufficient reason to say they could rule differently, and the
veterans are the ones who will be hurt.

Mr. Everert. Mr. Satterfield.




Mr. SatTERFIELD. I want to join the other members of the committee
in complimenting Mr. Pickle for a fine statement. =
Mr. Evererr. Mr. Meadows, do you have any questions?

Starr DirecTor. No.
Mzr. Evererr. Mr. Patterson ?

CounseL. No.

Mr. Evererr. Thank you, Mr. Pickle. We will see what we can do.

Mr. Prokre. Thank you, Mr. Chairman.

Mr. Evererr. Mr. Stratton, we will be glad to hear from you at
this time and you may identify those with you.

STATEMENT OF A. W. STRATTON, DEPUTY ADMINISTRATOR, VET-
ERANS’ ADMINISTRATION; ACCOMPANIED BY DR. PAUL A. L.
HABER, DIRECTOR, EXTENDED CARE SERVICE, DEPARTMENT
OF MEDICINE AND SURGERY, AND ROBERT B. WHITE, DEPUTY
ASSISTANT GENERAL- COUNSEL, VETERANS' ADMINISTRATION

Mr. StrarTon. I have with me Dr. Paul Haber, who is the Director
0,0U0 nutsihg domhébeas Tor our veteransT community hiirsiig homes:

When you consider that 4,000 are in VA hospitals and about 1,500
In State nursing homes, you can see this constitutes a large portion
of the entire program. We do have 3,000 veterans in 900 different
homes, although we have contracts with 2,825 community nursing
homes, as you said, Mr. Chairman, and since April 1965 when we im-
plemented the law passed in 1964 we have provided this type of care
for 22,000 veterans, or 2.3 million days at a cost of $25 million.

Now, I don’t appear here today as a representative of the Veterans’
Administration to debate with my colleagues the recent ruling, but I
lose the continuity if I don’t speak briefly to this Service Contract Act
of 1965. As we understand it, it provides minimum wages for service
employees in establishments under Government contract, and hos-
pitals have been exempt from this requirement.

Mr. Evererr. You mean ordinary hospitals?

Mr. StraTroN. Yes, sir. We went from 1965 to 1968 with, I am sure,
the nursing homes that we contracted with completely confident they
were not under this act. Then in March 1968 one of the officials in
Oklahoma from the Department of Labor’s Wage and Hour Division
made the ruling that they were not exempt.

Mr. Evererr. When was that,?




VA CONTRACTS WITH COMMUNITY NURSING HOMES 3809

To tell you what it did to us immediately I think is the next order

* A8 o what we think 1t would do to us,’L have aimerént estumatés o1
this. Of course, it would depend on where you have the lower wage
scales, but I have estimates that from 50 to 90 percent of these men
would probably end in having to come back in VA hospitals because
they need medical care, and if we take this remuneration from the nurs-
ing homes there is no other place for them to go.

Mr. Evererr. What would that cost the Government?

Mr. StrarTon, Since our current rate is restricted to one-third of
the per diem cost in a VA hospital, I think quick mathematics would
indicate it would double our expenses.

Under Mr. Driver’s signature we requested reconsideration by the
Department of Labor on June 8, and based our request on two bases:
First, that we felt that the service contract employees that were re-
ferred to under this legislation are receiving a degree of medieal super-
vision in these community nursing homes which should make them as
exempt as employees in private hospitals; and secondly, we referred to
the comment by Congressman Duncan, to the broad flexibility given to
the Secretary of Labor to make exemptions if he feels it necessary to
conduct ‘the business of the Government.

I can say this morning that we did receive a reply to this request this
morning and thev have affirmed their decision on both counts and have

Mr. Strarron. This I do not know, but, of course, the end result at
this point in time is that the veterans are the ones that are to be af-
fected immediately. '

Mr. Everert. Mr. Satterfield.

Mr. Sarrerrierp. No questions.

Mr. Evererr. Mr. Rober

Mr. Roserts. No questions.

Mr. Evererr. Mr. Duncan.

Mr. Duncan. No questions.

Mr. Evererr. Mr Meadows?

Starr DirecTor. Mr. Stratton, do you have reason to believe you are
buying lesser care for veterans in these nursing homes than that pro-
vided medicare patients?
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. Mr. Strarron. No. My figures are that 85 percent of the patients
in nursing homes today are receiving some sort of Federal help and
they are in beds next to each other. -

Starr Direcror. The response we received from the Department
of Labor this morning indicates they made their ruling based on the
wording of the contract, and that is that the contract says they shall
receive minimal treatment, and that is less than others get. Can you
explain the type of medical services you buy with your fee?

Mr. Stratron. Yes. I will ask Dr. Haber to speak more precisely
to this, but this was the thrust of our request to the Department of
Labor for a ruling.

Dr. Haser. Mr. Chairman and Mr. Counsel, much has been made
of the fact there were only intermittent medical needs required by
these patients expressed in our contract, but we feel, we hope with
justification, that there is a great deal of material we insist on relating
to the quality of care under medical supervision which would seem
to put this out of the range of the Service Contract Act in that it
does not relafe to enstodial care. For one thino. wpe reanirg of nnrdine
nurse supervise the nursing staff of the patients. We require that
medications and narcotics shall be properly stored and controlled, and
locked and registered. We require that, although the nursing home
may not in every instance supply X-ray and diagnostic services, that
those services be available and that the nursing home have access to
them in the community.

All of this seems to refute the idea that we are interested in cus-
todial-type services. Custodial-type services would not ‘have these
various elements under medical supervision.

What we are trying to express is the fact that although this re-
quires medical supervision it 1s probably less than is required in some
hospitals. However, I submit the requirements we make here would
suffice for many chronic-disease hospitals, and they would be the same
as in many tuberculosis hospitals in which a physician did not see
the patient every day nor did the hospitals have immediate access
to some of the refinements of diagnostic equipment that we require,
So this seems to refute the idea we are contracting for purely cus-
todial care. : '

Starr Direcror. Do you have any idea that you are contracting for

lesser care than medicare patients require ?
Dr Hanwe Na Tdannt




Dr. Hager. He would go into what we call a board-and-care home,
where medical supervision is minimal. Such care is provided by many
denominational homes and by VA domiciliary facilities.

Starr Director. How many domiciliary patients do you have?

Dr. Haggr. 13,000.

Starr Direcror. What is the cost of care for those patients?

Dr. Haper. About $6 a day.

, STAQFF Direcror. How does this compare to the cost in a nursing
home ?

Dr. Haggr. A little less than half.

Starr Direcror. Then you pay $5 or $6 a day for 13,000 veterans
receiving custodial care and double that for higher quality medical
care in nursing homes ?

Dr. Haser. That is right.

Starr Director. And in the custodial homes or domiciliaries is it

not true the patient has to be able to dress himself, go to meals, and
v, IJUNCANYINO.

Mr. Evererr. Mr, Satterfield ?

Mr. Sarrerrierp. No.

Mr. Evererr. Mr. Roberts ¢

Mr. Rogerts. No.

Mr. Evererr. Mr. Patterson ?

CounseL. Mr. Stratton, I believe you stated that the first notice you
had of this decision on the part of the Department of Labor came
when you were advised of some activity in the State of Oklahoma?

Mr. StrATTON. Yes.

Counser. Did the Department of Labor, any time prior to the
present discussion, advise you that they had found officially that the
Service Contract Act applied to this kind of contract ?

Mr. StraTToN. Not within my knowledge.

Counser. Thank you.

Mr. Evererr. Mr. Stratton, will you ask the Department of Labor
to have a hearing on this right away and see if we can’t resolve this
situation? As you know, we vote on the tax bill tomorrow and money
is pretty tight, and I think the sooner we get rid of this thing the
better.

As the committee knows, the American Legion has supported the



OI'd De llled witil the Jepartment

Mr. Evererr. Without objection, it
Department of Labor.

Mr. MATTINGLY. Mr. Uhairman, 1 do not wish to testify at this point.
Mr. E. H. Golembieski, director of our national rehabilitation com-
mission, has prepared a statement I would like to submit for the rec-
ord. I would like to add that the American Legion is very seriously con-
cerned with this situation on the basis of the information filtering back
to our office and being evaluated. We feel the ruling of the Depart-
ment of Labor would completely destroy the VA nursing home pro-
gram, and we hope something can be worked out to settle this problem.

Mr. Evererr. Has your national convention gone on record as ap-
proving the nursing home program ?

Mr. MATTINGLY. Yes.

Mr. Evererr. Without objection, the statement of Mr. E. H, Golem-
bieski, director, national rehabilitation commission, the ‘American
Legion, will be filed and made a part of the record.

STATEMENT OF E. H. GOLEMBIESKI, DIRECTOR, NATIONAL
REHABILITATION COMMISSION, THE AMERICAN LEGION

Mr. GoremeiesgI. Mr. Chairman and members of the subcommittee,
the American Legion appreciates the privilege of presenting its com-
ments and recommendations on those bills which would exempt nurs-
In discussing the purpose and application of the act, Congress speciti-
cally exempted certain contracts. Among these were contracts by the
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alertness and competence. There is no basis for the supposition that nursing
home patients are inherently apathetic or lacking in motivation. The traditional
custodial facility, lacking a realistic philosophy of therapy, and lacking even a
semblance of program, contributed to the pessimistic attitude toward institutions
as well as the conviction of hopelessness relative to the recuperative powers of
older persons. The Nursing Home Care Unit of the VA, existing by design, can
have no such conviction. It is not a custodial care program.
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We urve your intervention to the end that the ruhng of the Administrator of
the Wage and Hour and Public Contractors Division is rescinded. Unless this is
done, the net result of his ruling will be the disintegration of the Veterans Ad-
ministration home-town nursing bed care program, increased cost of VA hospital
patient care, and a decrease in VA hospital patient turn-over ‘due to the main-
tenance of chronic care patients in beds that would otherwise be used for acute
and intensive care.

Although the language of the VA contract may well lead to the con-
clusion that the care contracted for with community nursing homes is
custodial, with incidental medical services, a review of the regulations,
manual provisions, and VA nursing bed care philosophy, will negate
it. In describing the mission of the nursing home care program; the
Veterans’ Administration enunciated the following philosophy:

Well-equipped facilities that are properly and adequately staffed with qualified
personnel are an important part of the provisions for meeting the total needs of
these patients. However, nursing home care involves more than keeping patients

clean and comfortable. It is expected that patients in these units will extend
over a continuum of levels of ambulation, type, and degree of disability, mental
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Thank you, Mr. Stover. We are always glad to have you appear
before our committee.

Without objection, your letter of June 18, 1968, addressed to the
chairman of the full committee, will be made a part of your remarks
and a part of the record at this point.

(The letter follows:)

VETERANS OF F'OREIGN WARS OF THE UNITED STATES,
Washington, D.C., June 18, 1968.
Hon. OLIN E. TEAGUE,
Chairman, House Committee on Veterans’ Affairs,
Washington, D.O.

DEAR CONGRESSMAN TEAGUE: This is in reference to the application of Public
Law 89-286 to community nursing homes with respect to contracts between the
'Veterans Administration and such homes which provide nursing care for
veterans.

s come as a conmdemble shock to the Veterans of Foreign Wars to learn

Ll aa B manngy aaSdaal v mvm fvade ppd e e 3y TN e PN

10cated in 48 states and Puerto Rico. Probably there are no more than two or
three veterans in one of these homes at a given time. The key to the veteran
being in one of these homes is that he is in or near his hometown and, conse-
quently, has the adv. antage of being near his family and friends.

As you know, there is a maximum of 3000 veterans who can be cared for in
these community nursing homes under the present regulations carrying out
Public Law 88-450.

Now we find that the Service Contract Act of 1965 (Public Law 89-286) has
been interpreted as being applicable to these nursing homes which have contracts
v1th the Vetelans Administr. atlon to pr0v1de nuramg care and servme to Veteram




homes and see the program in operation at the present time?

Mr. Stover. I have seen a couple of them and have been very im-
pressed with the type of service they are providing. The service 1s far
above the level of custodial care which one would find in a VA domi-

GIIITVIU pus pune va siis sivaiiues as Dussaswaiivy Wy paugseass asvss su

was authorized.
Mr. Everert. Any questions?
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veterans in local communities. It is understood the Veterans Administrator has
requested such an exemption.

Araaantuady DO 1I0VU VALY YLLLLL GURGR WG VUL LLUVUL UWIUTL UUT APIIICAVLLILY UL
the Service Contract Act.

In- summary, the Veterans of Foreign Wars is deeply appreciative that your
Committee is looking into this matter, which could cause the nursing care pro-
gram to be seriously impaired or even wrecked. By bringing the facts out in the
open and developing the history and intent of the Veterans Nursing Care Act of
1964, it would seem a certainty that the evidence will be so overwhelming as to
lead to but one conclusion, namely, that this retroactive ruling concerning the
Veterans Administration contracts is in error and should be reversed.

In any event, this ruling is serving to so seriously curtail the community
nursing home care for veterans that it may well serve to wreck the program in
large areas of the Nation. -

With kind personal regards, I am

Sincerely,
FRrANCIS W. STOVER,
Director, National Legislative Service.

Mzr. Evererr. Our next witness will be Mr. William Gardiner from
the Disabled American Veterans.

STATEMENT OF WILLIAM B. GARDINER, ASSISTANT NATIONAL
DIRECTOR FOR RESEARCH, DISABLED AMERICAN VETERANS

Mr. GarpINgr. Thank you, Mr. Chairman and members of the
committee. . - .
and women who have become disabled as the result of the perform-
: Cvr 2O Yo G bt
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We believe this ruling to be erroneous, as the legislative history of
the act indicates that medical services are to be exempt and such an
exemption has in fact been granted insofar as medicare patients in
these same nursing homes are concerned.

_In a June 22, 1966, decision regarding agreements with the Social
and there was no expression as to its definition until the enactment ot
Public Law 88450 on August 19, 1964. It was then defined by
subsection 28, of section 101, title 38, United States Code, as follows:

The term “nursing home care” means the accommodation of convalscents or
other persons who are not actuely ill or not in need of hospital care, but who re-
quire skilled nursing care or related medical services, if such nursing and medi-
cal services are prescribed by, or are performed under the general direction of,
persons duly licensed to provide such care. The term includes intensive care
where the nursing service is under the supervision of a registered professional
nurse.

In light of the legal definition quoted above, it is difficult for us to
understand how the Department of Labor can seriously contend that
veteran-patients are receiving domiciliary care rather than medical
service.

The Department of Labor’s retroactive application of the mini-
mum-wage requirements is in the process of wrecking the Veterans’
Administration hometown nursing care program. Nursing homes are
withdrawing in increasing numbers from the VA program and com-
munity nursing home care may soon be unavailable to a large segment
of our veteran population.

In view of the critical need for the protection of these essential
Tﬁf‘(d‘.ﬂi}l i‘OX“gf&Tum’g‘_'\l‘dT oathafipmmitton an Tatarane? A ffaira tn take

Mr. Evererr. You have heard the other witnesses testify. Do you
agree with their observations on the nursing home program?

Mr. GarpiNEr. Absolutely.

Mr. Everert. Any questions?

Thank you, Mr. Gardiner. We are always happy to hear from you.

Mr. GarpINer. Thank you. .

Mr. Evererr. We will now hear from Mr. Pickens of the American
Nursing Home Association. We are happy to have you, Mr. Pickens.




WALKER, PRESIDENT; AND ALFRED S. ERCOLANO, EXECUTIVE
DIRECTOR, AMERICAN NURSING HOME ASSOCIATION

Mr. Prckens. Thank you, Mr. Chairman. I have with me Mr. Ed
Walker, the president of the American Nursing Home Association,
who will bear the most of the burden of the testimony.

Mr. Evererr. Where are you from, Mr. Walker ?

Mr. WaLkER. Miami, Okla.

Mr. Prokens. And Mr. Alfred Ercolano, executive director of the
association.

Before Mr. Walker testifies, I wish to say that I agree with these
other gentlemen that this is an urgent problem. The American Nurs-
ing Home Association has contacted every State association in an at-
tempt not to have them cancel their contracts; those that have can-
celed, of course, canceled before we were able to get to them, and we
have asked them to hold off canceling for the next 30 days to see if
we cannot get this situation resolved.

Mr. Everert. You have statements to file for the record ?

Mr. Pickens. I have correspondence.

Mr. Evererr. You want to file that for the record ?

Mr Racezrons Macy EwW~aaven, 1uc, (ouy dL. LOUL, MISS,) e VA patients
plus invoice for Medical & Hospital services and their dispute.

4. Letter from Mr. Cobb (Yukon, Okla.) covering investigation made by Dept.
of Labor (Wage & Labor Div. of Okla.) re VA and the Act.

5. Congressman Steed’s letter to Mr. Pickens about the letter he received from
Ben Robertson (NLRB).

6. Mr. Driver’s letter (Veterans Administration) to Mr. Pickens acknowledg-
ing receipt of April 26 letter.

7. Mr. Lundquist’s letter acknowledging receipt of Congressman Steed’s let-
ter of April 25.

8. Letter to Mr. Lundquist from Congressman Steed (April 25).

9. Letter to Mr. Pickens from Mr. Lundquist (March 25).

10. Letter to Mr. Driver (Veterans Administration) from Mr. Pickens (Feb.
6)

il. Letter to Mr. Lundquist from Mr. Pickens (January 29, 1968).

MISCELLANEOUS MATERIAL
Memorandum.

Question and answer.
Testimony submitted August 25, 1967.
‘Wooby’s SENTOR CiTIZEN HOME,

Quthrie, Okla., June 12, 1968.
Mr. ALFreED S. ERCOLANO,

1101 Seventeenth Street,
Washington, D.C.
DEAR R




e 1nrst cneckea my raclilty wnicn was January 1lu, 19os. He tnen statea tnat 1
owed for 104 weeks and after allowing for 2 weeks vacations I would owe for
100 weeks at $330.00 a week which would make a grand total of $33,300.00. He
arrived at this figure by figuring I had at least one VA patient for every day
of the year. It seemed to me his biggest concern was whether I would pay it
or not.

Enclosed is a complete list of all the VA patients I have cared for up to April
16, 1968 when a tornado struck my facility.

Yours truly,
CHARLIE WoopY, Administrator.

Woopny’s SENIOR CiTiZEN HOME,
Guthrie, Okla., June 11, 1968.
The following list of veterans includes all veterans beginning with the first
one admitted on January 20, 1966 to the dismissal of all veterans on April 16,
1968 when a tornado struck this facility.

1966

Veteran'sidenti- Date admitted Date Total
fication No. dismissed  days care

Davis, Charles A___ - C-2833926...... Jan. 19,1966 Jul. 19,1966
Fitzpatrick, Ralph J . C-1874 83 36 Feb. 25,1966 Mar. 8,1966 11
Wiggins, James R._. . ... C-2179 1561 Dec. 2,1966 Dec. 11,1966 10

Torat

1968

Baldwin, Elmer Z_ U . C-3857264... Jan. 10,1968 . 16,1968
Brown, Wallace_ . C-166 77 78. Feb. 9,1968 . 22,1968
Hathway, Claude - C-1421 00 25 Feb. 16,1968 . 19,1968
White, Clarence A__ . . C-1918 50 98 Mar. 22,1968 . 16,1968




3820 VA CONTRACTS WITH COMMUNITY NURSING HOMES

S L . Eom Aol vo. 76:R0589
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] PART | - APPLICATION
1.NAME OF NURSING HOME

1A, NAWE OF ADMINISTRATOR +

8. IS NURSING HOME ACCREDITED BY THE JOINT -, | 6, HAS NURSING HOME BEEN CEATIFIED |
3 - SSION ON ACCREDITATION OF HOSPI TALS! FOR PARTICIPATION UNDER TITLE
4» IS NURSING HOME LICENSED OR APPROVED BY STATE IN (1 *“Yes,” insert date) I XVilt, SOCIAL SECURITY |ACT? (Medicare)

WHICH LOCATED? N H .
[]ves Cived Oves: o’ Lno
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TRATION -, n—m_
: OTHER (Spocity) o 7 Tl
T —————————— ) — | —
LICENSED VOCATIONAL/PRACTICAL NURSES 23 24 2
B. NURSING 6
. DIETITIAN-AMERICAN DIETETIC ASSN. (Note if consltant only) n_ﬂ_
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T ) B 775 B
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D. DIRECT
SOCIAL WORKER -
CARE
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. PHARMACIST

VOLUNTEERS (Including clergymen)

E. HOUSE~ m-m—
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starF [eneweenwe - 7 7 e[ el |

oTHFR Specity) | [ |

A. DATE FACILITY BUILT

1S THERE A BASE- IS THERE MORE THAN ONE
BUILDING CONS MENT OR CELLART | - STORY EXCLUSIVEE OF. BASE-
o OUTSIDE WALLS MNENTY
14, PHYSICAL

FAGILITIES Dv:s Dno Dv:s Dno

ARE EXTERIOR WALLS AT LEAST 1.1 THERE AN AUTOMATIC FIRE 1S PUBLIC TRANSPORTATION AVAILABLE TO
ONE HOUR FIRE RES:STANT .+, SPRINKLER SYSTEM ?nuouonouY " NURSING HOME?

« THE FACILITYT
WITHIN MORE THAN
D $MILE D 1+ MILE

ERSEDES VA FORM 10-1170, AUG 1966,
CH WILL NOT BE Ul




2. Nursing home carée Wwill be furnished to veterans for whom such care is specifically authorized by the
Veterahs Administration. Tt'is understood that the type of patiéent to be cared for under this agreement will
normally not require more than occasional visits by physicians or more than minimal laboratory, X-ray and
other special services,: The care provided will include room, meals, nursing care and any other services or
supplies normally provided other patients in the nursing home without extra charge. In addition, the per diem
rate established in this agreement will include the cost of medical care, emergency dental care, drugs, labora-
tory, X-ray and other necessary services, unless specifically excepted inparagréph 9 of this Agreement. It
is further agreed that patients receiving ¢are under this agreement who begin to require more than occasional
ety or'uie Umied dtares in trust., “in tnése cases wie nurding nome wiu rorwara’an wventory ol any sucn prope
erty ‘and’funds 'in its possession to’'the appropriate Veterans Administration office and will hold them (except
‘articles of clothing nécessary for proper burial) undexr safeguard until instructions are received from the Vet-
erans Administration concerning disposition.

5. It is agreed that the Veterans Administration will have the right to inspection of the nursing home and all
‘appurtenances by an authorized representative(s) designated by the Veterans Administration, to determine
whether acceptable standands are maintained and that adequate care is being rendered. " Minimum standarde
for nursing home care are listed in Appendix ""A" hereof, and become a p:rt of this agreement.

6.....It.is.impossible.to. determine the exact or estimated amount which wm be cxpendod under this agreement.
It is understood that no obligation will be incurred by the Veterans Administration under this agreement until
authorizations are issued for nursing home care of specific veterans,- The Veterans Administration A;nn to
make payment on a timely basis for services rendered in accordance with such nnﬂ\orizauon- upon recleiptof
billings' submitted by the nursing home at the completion of each month's ‘sexvice. . The per diem rate will be
paid for either the first or list day of nursing home care, but not both. Ifa veteran is admitted to and dis<
charged from the nursinz home on xhe same calendar day, payment will be made for ono day.

7. s agreed that the Vetexzns Admmutntion may rcadﬂy have access to.all modictl ncerd- coneornhx
the veteran’s care in the nursing home.

8. It is understood that the veteran may bé provided nursing home care at the expense of the Veterans Ad-
ministration for a period not in excess of that stated in the nursing care and treatment plan received from the
Veterans Administration. unless an extension of thc authorisation. is provided in writing by ﬁt lpprspxint
Veeterans - Administration stavion.
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APPENDIX A~
OR NURSING KOME CARE FOR VETERANS ADMINISTRATION PATIENTS

1. A nursing home’is def*ned a3 a facxhty or unit opex‘ated for the accommodation of convalescents or other
persons who are not s.cutely ill' and ‘not 'in need of hospital care but who require skilled nursing care and re-~
lated medical services, if such aursing care and medical services are prqacnbad by, -or are performed under
the 'n.*xeral dz:ect;on of. persoﬁs duly licensed to provxde such care.




for whom such services are ordered. In,addition the nursing home warrants that subcontracting will not be.
resoried to as a'means of complying with this provision. 'The nursing home further agrees it will comply with
the 'nondiscrimination in employment" clause printed on VA Form 07-2135, attached hereto as Appendix "B
and which becomes a part of this agreement.

14, This agreement shall continue in effect until terminated by mutual consent or until terminated by eithexr
party by giving writtén notice 30 days in advance’ of the proposed termination date. In the event of such termi-
nation, the nursing home agrees to continue furnishing nursing home care to the VA patients remaining in the
nursing home on the termination date for a reasonable additional pexiod of time necessary for suitable arrange~
ments to b made for their discharge or transfer at the same rates and under the same conditions provided for
in this agreément. - !

(Official Name of Nursing Home) i

Dave:Signed oo il A po g e o J19aniail
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GuLrvIEW HAVEN, INC.,

Bay 8t. Louis, Miss., June 12, 1968.
vy & retel VEUTU UL TUIOSC PAuiCUL UL DTPLTILUGCL 40, LU, AYLL. ALCLUIULLL L1, £XUYWY UUu,
at $10.50 per day and we furnish all medicine. I am enclosing a copy of the
“Authorization and Invoice for Medical and Hospital Services.” Attached will
be a copy of a letter dated October 5, 1965 from Mr. William R, Ewing, Chief
Registrar Division, Veterans Administration Hospital, Jackson, Mississippi.
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tion standax‘d.s may be approved if completely pro ated by an automatie ﬁ;e rinkler. nyatem Pp: p
ority having jurisdiction. In 8 ahl authority} al certificate by the installerthat the" -ynem
ets «thie enticg st;u thre. a.nd "Wwap!designed dndiinstalled injaccordangce with Natio, Fire Protéction Asso~
&, Installa.non o£ Sprmkl r Syst sub ted for -uch approval,.
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Under the terms.of your agreement, you should bill us on your letterhead at
the completion of each months service; I would suggest that you bill us on October
31 for the month of October and the first few days of September. After that, you
should bill us on the last day of each month,

Pl@axp eneloee w1th vour bill a. concise report on the veteran’s 2eneral condi-




OCTOBER 5, 1965.

Mrs. MYRTLE R. SMALLWOOD,
Gulfview Haven, Inc.,
Bay St. Louis, Miss.

DeAR MRs. SMALLWoOD : Attached is our authorization to cover nursing home
care for Mr. Malmoth H. Atwood. This authorization is effective September 28
and continues for a period of 6 months.

V.S DEPARFMENT oF (J5ABOR,
‘WagE -AND HOUR AND PUBLIC CONTRACTS DIVISIONS, }
()Iclah,oma C’lty, Okla., Apvil 80, 1968
Mr. A. R, CoBs, i
“Administrator, Cottonwood M anor Nursing Home,
Yukon, Okla. :

DrAr MRg. Cose: I am writing with reference to our recent investigation of
your compliance status under the Fair Labor Standards’ Act (FLSA) o
and the McNamara-O’Hara Service Contract Act (MOSCA), ‘which, was con-
ducted by Investigators Leonard L. Brown, Jr. and Delma O. Clemons,

Your opemtwns are subject-to the 1966 entelpuse coverage standards of ‘the
FLSA which currently provide a minimum wage of $1.15 per hour and an over-
time standard requiring time and one-half for any hours worked in excess of 48
per week, The uniform allowances granted since I‘ebluary 1, 1968, were found
to be:insufficient to avoid ‘a reductmn of' the dpphcable minimum wage to your
employees except those employed in the food service department. The investiga-
tors-reported-that you promptly agreed to correct thls deficiency in- your com-
pliance program-under FLSA.

You were advised of the applicability of MOSCA, pursuant to a légal opinion
rendered by U. 8. Department of Labor Associate Solicitor. Harold C. Nystrom
on April 2, 1968, holding that the contracts in effect':between the Veterang’ Admin-
istration Hospital, Muskogee, Oklahoma, and various nursing homes are covered
by this Act..As the investigators pointed. out. to you, the .applicable -minimum
wage under MOSCA is currently Spl 60 per hour. It is-applicable to all of your

employees who have any duties in connection with the performance of the
MAIGLL] 2 VLA T LU MU VU LG AVUBAVMGL 4ALLUAMTY LUL CULSIUEL AU UL eLLUrcement

action. & .
Very truly yours,

SHIRLEY C. THORNE, District Director.

HoUSE OF REPRESENTATIVES;.

Washington, D.C., June 7; 1968.

Mr. - JACK PICKENS; : :
Attorney at.-Law, Alexanm i, Va.

Dear Jack: Attached herewith is a further reply I have received from the
Departiment of Labor regarding the Nursing Home problem. After you have had
a chance to study this I would appreciate h(wmt, your reaction.

With kindest personal regards; I am

Sincerly yours,

ToM STEED, Member of Congress.
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CAVOLLLE - AMALLLLOWE Lo U wiot, - - < i s PR TR S S
readmitted to an appropriate
. 'The fact that the contract itself provides for readmission to a hospital when
fhore than minimal medical care is required makes it clear that the Veterans
Administration.is not here contracting primarily for professional medical serv-
ices of the type found exempt under the Service Contract Act. Instead it appears
to be contracting primarily for convalescent care gervices which -are furnished
through the use of service employees. ‘While there may be a degree of similarity
medical care furnished in hospitals and the extended
g home gervices’about which M. Pickens wiote, it seems
of the contract the services called for here are within
the scope of the act. : :

On re-examination, we find that we must affitm the conclusion stated in: our
letter of March 25, to Mr. Pickens. ‘ :

However, as stated in section 4(b) of the Service Contract Act and :section
4,123 of the enclosed bulletin, the Secretary of Labor may by administrative
action establish reasonable limitations on the application of the act’s provisions
or grant reasonable variations, tolerances, or exemption therefrom which he
finds to be “necessary. and proper in the public interest or to avoid serious im-
pairment of the conduct. of Government business.” Petitions for exemption under
section 4(b) of the Service Contract Act should be submitted through the head-
quarters office of the contracting agency.

Sincerely yours,

‘'we are, or COUSE; THLELESLIOU i’ Ulianauins v
with nursing homes for'care of veterans. .

I will appreciate it if you will keep me informed about any new developments.

Sincerely; :
W. J. DRIVER; Administrator.

HoUsE OF REPRESENTATIVES,

. i G Washington, D.C., April 25, 1968,
Mr. CrareNcE T. LUNDQUIST, ;
Administrator, Wage-and Houriand Public Contracts. D ons,
Department of Labor, ‘
Washington, D.C. RE, j ;

Dear Me. LunpQuisT: The General Counsel of the American Nursing. Home
Association, ‘Mr. “John K Pickens, has forwarded me & copy of your: letter
to him -dated March 25, 1968, in which you purport-to rule that the:Service
Contract Act ‘'of 1965 covers contrac twe / ang: Administration and
pursing homes for the care-of veterans in nursing homes up to six month
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Mr; Pickens’ letter: sought a, ruling :only on the care rendered.in extended
care facilities and skilled nursing homes' as those terms are defined in Titles
XVIII and XIX respectively of the Social Secunty Act,

You have already e\empted hospitals. It .is my understanding that ‘the pro-
fessional medical and nursing. care rendered in extended care facilities and
skilled nursing homes is very similar to that rendered in hospitals.

The statement in-your letter quoted below:is contrary to the facts:

“On the basis of all the facts available to. us, it seems clear that contracts
for convalescent care cannot be deemed contracts for hospital care, i.e, for pro-
fessional medical services. They do not provide for the type of diagnostic or
corrective care normally-associated with hospital services and require only occa-
sional visits by physicians and only the incidental use of other professional
medical personnel, in contrast with the type of services normally provided in
hospitals.”

Mr. Pickens supplied you with much information in his letter of January 29,
1968, all of which you have dis arded.

I have a great deal of contact with the Fair Labor Standards Act. I am well
aware of its provisions-and the public pol behind it. I am also familiar
with the legislative history of the Service Contract Act.

The nursing home program of the Veterans Administration is an excellent
one. It should not be ruined by the hasty Judgment of one of your advisors
Hon. ToM STEED,

House of Representatives,
Washington, D.C.

DEAR CoNGRESSMAN STEED : Thig will acknowledge receipt of your letter of
April 25, 1968, in which you requested that we re-examine the position set forth
in our letter of March 25, 1968 to- - Mr. John K. Pickens, General Counsel of the
Ameriean Nursing Home Association, In that letter we stated that contracts for
the care of :veterans entered;:into bétween the Veterans Administration and
nursing homes are subject to the McNamara-O’Hara Service Contract Act.

This matter is being given consideration and a reply will be.sent to you'as soon
as possible.

Sincerely yours,

CrARENCE T. LuNDQUIST, Adnvinistrator.

U.S. DEPARTMENT OF LABOR,
‘WAaGE AND HOUR AND PUBLIC CONTRAOTS DIVISIONS,
OFFICE OF THE ADMINISTRATOR,
Washington, D.C., March 25, 1968.

Mr. JorEN K. PICKENS,
General Counsel, American Nursing Home Association,
Washington, D.C.

DEeAR MR. P1okENS : This is in further reference to your letter of January 29,
1968, concerning the applicability of the McNamara-O’Hara Service Contract
Act to contracts entered into by members of vour association with the Veterans




i.e. for professional medical services. They do not provide for the type of diag-
nostic or corrective care normally associated with hospital services and require
only occasional visits by physicians and only the incidental use of other profes-
sional medical personnel, in contrast with the type of services normally provided
in hospitals.

This being the case, it would appear that the principal purpose of these veteran
care contracts is the furnishing of services through the use of service employees,
rather than the furnishing of services by professmnal medical personnel. As
such, these contracts would be within the purview of the Service Contiact Act.

Sincerely yours,
CLARENCE T. LUNDQUIRT, Administrator.

AMERICAN NURSING HOME ASSOCIATION,
Washington, D.C., February 6, 1968.
Mr. WiLLIAM J. DRIVER,
Administrator of Veterans’ Affairs,
Veterans Administration, Washington, D.C.

Dear MR. DrivER : Enclosed herewith is a copy of a letter which I have written
to Mr. Clarence Lundquist, Administrator of the Wage and Hour Division of the
Department of Labor, asking for a ruling that Extended Care Facilities under
Public Law 89-97 and Skilled Nursing Homes under ‘Publie Law 90-248 having
contracts with the Veterans Administration are exempt from the provisions ‘of
the Service Contract Act of 1965.

It is conceded that such act does not ap] ly, for e\amgle. to the letllct of
IIU[LU:) proviueua 10r otaer ieveis oL care ult 1° SKilled nur LIE  LOLIes,

mediate care facilities” whose definition has been left to the states, Which have
not as yet acted, I asked for a ruling covering solely ECE’s and Skilled Nursing
Homes.

If ECF’s and Skilled Nursing Homes are held to be covered by the Services
Contract Act, the recently enacted minimum wage (and effective February 1,
1967) amendments which provide that nursing homes shall pay $1.00 an hour
and time and one-half over 48 hours will not ‘apply. Rather these facilities will
be subject to a minimum wage of $1.60 an hour and time and a half over 8 hours
in any one day and 40 hours'in any one week.

s of the country, where the present rate of $1.60 an hour is being
paid for aides and ord rlies, theh ardship from this bill will not be too disruptive.
However, as you know, th t majority of the states do not have minimum
wage rates about the $1.00 to $1.25 an hour range. Above and beyond this, since
only employees who cared for veteran patients would be covered, a nursing home
administrator would have to keep two sets of books on these elnployees in regard
to maximum hours as well as minimum wages.

Many of our 1o ber nursing homes have raised the question that if they are
held not to be exempt from the Services Contract Act whether they will be able
to continue to participate in the Veterans Adminisration program because of
the financial hardship that would ensue. The Association and its members has
enjoyed the extremely good relationship which we have had with the Veterans

ation.
ved the legislative history of the Service Convra('t Act clos v. I am
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Perhaps you have already heard of the action of one or two Field Examiners
in:the Wage and. Hour Administration. However, I believe it necessary that T
inform you of our request for a ruling. S

Respectfully yours;

Joun K. PICKENS, General Counsel.

. AMERICAN, NURSING : HOME ASSOCIATION,
Washingtow, D.C.; January 29, 1968.
Mr. CLARENCE : LUNDQUIST,
. . . i A TT mnann man A Tas bVl M pontmcinta NAiasd cdnmo Domamntmont nt

“guard, watchman, and any person engaged in- a recognized trade or cra t, or
other skilled mechanical craft, or in unskilled, semi-skilled manual labor occupa-
tions.” The legislative history shows that ‘“Included in coverage under the bill
would be janitorial, custodial, maintenance, laundry, dry cleaning, hauling, pest
extermination, clothing and equipment repair and cleaning service employees.”
The legislative history also shows that the Act was not intended to cover a
contract by the D.C. General Hospital with the Federal Government to care
for welfare patients (Title XIX patients) (Hearing before Special Subcommit-
tee of Committee on Bducation and Labor on August 5,-1965 on H.R. 10238, 1st
Sess, 89th Cong.).
II. VETERANS' ADMINISTRATION PROGRAM

The VA Program initiated 8 years ago authorizes the administrator to trans-
fer veteran patients from veterans hospitals to skilled nursing homes. Recent
statistics show that approximately 14 of those transferred were rehabilitated
and sent back to the community, approximately 14 had to be sent back to the
hospital and approximately 14 expired. In most instances thege last cases were
terminal cases at the time of their transfer. Under the Veterans Administra-
tion Program the Administrator is limited by law and cannot place a veteran
patient in a nursing home for more than 6 months. So it can readily be seen
that the program is intended only for the chronically ill or convalescing veteran
and is not intended to be for custodial or personal care.

Initially, the Veterans Administration selected those nursing homes which
had been accredited by the National Council on Accreditation of Nursing Homes
(merged with the Joint Commission on Acceditation of Hospitals (JCAH) on
January 1, 1966) or approved under the Approval Program of the American
Ulivuitnluie paratipataguodpriand ania Ahz 84 nwacmam

(1) primarily provides skilled nursing services for persons requiring
medieal or nursing care or rehabilitation services;

(2) has policies which are developed with. advice of and periodically
reviewed by professional group (including at least one physician and at
least one registered professional nurse to govern services provided;

(8) has physician, registered professional nurse or medical staff re-
sponsible for execution of such-policies ;




(10) ‘meets other necessary conditions relating to health, gafety or physi-
cal facilities.
The Secretary issued further regulations regarding such facilities on June 1,
1966 which:covered the following :

(1) Compliance with state and local (9): Laboratories
laws i (10) Radiology
(2) Governing body o (11) “Medical library
(3) Physical environment (12).“Complementary department
(4) Medlcal %taff (13) Out-patient

SHAN ML K chimntn e el aa

In Public Law 90—248 0011 ress has established minimum standards for skilled
nursing homes. Section 1902(a)26 (A) provides for a regular program of medical
review which would do the following :

(1) Make a medical evaluation of each patient’s need for skilled. nursing
home care;

(2) Prepare a. written plan for care for each patient; and

(8) A plan of rehabilitation for each patient.

Section 1902 (a)26.(B) requires the state to have one or more medical review
teams make periodic inspections in all skilled nursing homes within the State.
These medical review tea re to be ecomposed of physicians and other appro-
priate health and social service personnel. Section 1902 (a) (28) (B) requires-the
skilled nursing home participating in a State’s Title XIX program to:

(1) Have and maintain an organized nursing service;

(2) To have a profes Registered Nurse employed full time as the
director of the nursing service ; and

(8) To have suficient nursing and auwxiliory personnel at all times to
provide ‘adequate and properly supervised nursing services for the skilled
nursing home’s Title XIX patients at all times.

Section 1902 (a) (28) (D) requires the skilled nursing home to :

(1) Have satisfactory policies and procedures relating to the maintenance
of medical records on each patient of the:nursing home ;

(2) Have satisfactory policies and procedures relating to the dispensing
and administering of drugs and biologicals;

(3) Have satisfactory policies and procedures assuring that each patient
is under the care of a physician; and

(AN TMava aaticfastarv nalicias and nracednres assnring that adeauate
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ary hospitals) -have a jurisdictional amount of $250,000 whereas all nursing
homes a Jumsdlctlonal amount of only $100,000.

The lequlrements of Public.Law 89-97 and Public Law 90-238 compoqe total
regulations of nursing home $taffing and require minimum medical (physicians)
and nursing personnel. Public Law 90-248 also requires licensure of all nursing
home adminigtrators.




So that it would seem that until the State agencies further define the staffing
and types and levels of care to be provided under Title XIX (which most states
are already in the process of doing) it will be impossible to determine how Inter-
mediate Care Facilities should be treated.

However, it is' abundantly clear from the above that the staffing, medical and
nursing, and the care given in extended care facilities (under Title XIX) and
skilled nursing homes (under'Title XIX) is' very similarand in most instances
substantially the same as that rendered in hospitals.

IV. NURSING HOMES SUBJECT TO NATIONAL LABOR RELATIONS. ACT AND FAIR LABOR
STANDARDS ACT

Although non-profit hospitals (959% of all hospitals are non-profit) are exempt
from the provisions of the Nationdl Labor Relations Act, ‘as amended, nursing
homes, whether profit or non-profit are not exempt. In fact, on November 16, 1967
in the University Nursing Home Case, 168 NLRB No. 53, the National Labor Re-
lations Board asserted jurisdiction over all nursing homes having annual gross
receipts of $100,000 or more. This would take in all nursing homes with 20 beds

It is clear that nursing homes were intended by Congress not to be covered
by the provisions of the Service Contract Act of 1965. It is conceded that hospital
care supplied to government agencies was to be excluded.

Extended Care Facilities and skilled nursing homes offer substantially similar
care by almost identical staffing patterns, namely, physicians, registered profes-
sional nurses, licensed practical nurses aide and orderlies as do hospitals.

The care contracted for by the Veterans Administration is short term chronie
or convalescing care—not of a custodial type—similar to that rendered by
hospitals.

Nursing homes are subject to the Fair Labor Standard Act. They are also sub-
ject to the jurisdiction of the National Labor Relations Board (NLRB). Ninety-
five percent of the hospitals are not subject to the NLRB. The other 5% (proprie-

cate that only about 509 of the cases which met all other criteria for inclusion
in the program, were classified into one of the six disease groups. It is'apparent
that classification of individual diagnoses into the six groups has not been
done uniformly at all stations. We intend to study this problem and take prompt
action to insure a more uniform interpretation of the law by all stations.

Inclusion of disease groups apparently has had a limiting effect on the pro-
gram.
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STATEMENT OF THE . AMERICAN NURSING ‘HOME ASSOCIATION ‘BEFORE THE SUB-
COMMITTEE ' ON INTERMEDIATE CARE OF THE VETERANS' AFFAIRS COMMITTEE,
House oF REPRESENTATIVES, AUGUST 25, 1967

The American Nursing: Home Association appreciates this opportunity to
present testimony to the Subcommittee on Intermediate Care of the House
Veterans Affairs Committee.

The American Nursing Home Association is a non-profit organization serving
the Nation’s nursing homes and their patients through educational and research
services. It represents 6,300 nursing homes with more than 820,000 beds in 49 of
the 50 states, Many .of its members are participating in the nursing home pro-
gram inaugurated by the Veterans Administration under authority granted:it

ES i YOLCLAUD AUVHIIUIDLLALIVIL 11aDd VCCIL CAlCLUL LU LD PTICUCLIVL UL JuULDIug
homes with which it has signed contracts for the program. Its recognition of
the accreditation programs of the National Council for the Accreditation of
Nursing Homes and the program formerly operated by the American Hospital
Association—both of which have been merged into a new program administered
by. the Joint Commission on Accreditation of Hospitals, has accomplished much
in encouraging all nursing homes to raise their sights with regard to profes-
sional care. Such recognition of ‘accrediting programs helps lead the way for
all nursing homes toward levels of attainment well beyond mere :licensing
standards.

In checking with some of our members and our affiliate state associations, we
have found that those in the field feel that Veterans Administration program is
working well—that participating nursing homes get good cooperation and coun-
seling when needed from the VA. We are told the Veterans Administration hospi-
tal authorities placing patients have been extremely cooperative in re-admitting
patients to the hospital when their doctors and nursing homes recommend such
a transfér. We are told that one distinction of the VA nursing home patient is
that he requires a good deal more case work from. the nursing home’s social
worker than does the average patient in the honme. We are also told that the VA
authorities have been cooperative in working with the social workers in: the
nursing home in assisting the veteran in his social and economic adjustments.

The present authorization which enables the VA to reimburse nursing home
care up to one-third the cost of the patient day in a hospital has heretofore
worked well in many areas.

However, as you well know, costs have risen and particularly the costs of
delivering health care. In fact, these ng costs were the subject of a recent
host of factors produces this situation and others compound it. e ANHA
affirms that the enactment of H.R. 7481 will make the veteran more competitive
in his quest for a bed. It will give the placing VA hospital more latitude in se-
lecting his bed. This is the minimum that our honored veterans deserve.




Therefore, we urge that Section 620, Title 38, United States Code,
to authorize payments up to 45 per centum of hospital costs in establishing
amounts that the VA may pay for nursing home care of those veterans requiring
such care. ST :

It is perhaps pertinent at this:juncture to point-out that the provision'of:45 per
centum is consonant with-a recent agreement entered into by:the United Automo-
bile Workers Union and nursing homes in the Detroit area. In that agreement,
the Union agrees to reinmburse nursing homes up to 50 per centum of the area’s
hospital day. : i

In summary then, the ANHA makes these comments : :

(1) The Veterans Administration is to be complimented.on the soundness
of the operation of its program-at this time,.

(2) 'The program—very limited in scope now—should be expanded along with
the VAs other programs to alleviate the long term use of acute hospital beds.

(8) The program. finds itself -in difficulty as the jimpact of Medicare on the
total health care community forces up the cost of all medical, nursing and hos-
pital services.

(4) The Committee should report favorably on H.R. 7481 as introduced by
Representative Teague. :

(5): The Committee should press the passage of H.R. 7481 .in both the House
and the Senate.

Respectfully submitted,

ALFRED S, ERCOLANO, Executive Director.

Mr. Pickens. Mr. Walker has been president of the American Nurs-

ino Home Association for rs: He owns and adminis hreenurs-
th

¥

Mr. Evererr. Without objection, it will be-entered in the record wi
your: testimony when it:is received.

Mr. Warker. T would like to speak to the effect that this ruling
would have in three areas. One is the effect upon the veterans and their
families, which has to be the prime consideration here. I am thinking
of the last three veteran patients we have cared for. They are the ones
whose names and medical records, diagnoses; and medical treatment I
am going to supply to the committee.

I am thinking of a man named Forest Johnson, who gave the very
best he had for this country and is taking advantage of this program.
He lives about 100 miles from a VA hospital. When Mr. Johnson was
in the hospital his little wife, with her very limited budget, had to
traverse the 100 miles from Miami, Okla., to the VA hospital by bus or
get somebody to take her there, and she perhaps had to stay in a motel.
Each visit would cost about $25 or $30 and she could only go every
30 or 60 days. At the present time Mr. Johnson is in Miami and his
family is near him and can visit him daily. He has been very ill. For
a while we thought he wasn’t going to make it. He has to have standby
oxygen and he requires skilled medical care. At the present time his
family is with him and he is getting along well and we hope he will be
able to return to his home with the nursing care we are giving him.
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These patients require essentially the same care as a medicare
patient.

Mr. Evererr. Do medicare patients come under this ruling?

Mr. Warker. No, we understand they do not. This is such a minute
part of the total patient load that, while it is everything to the veteran,
actually the average nursing home in the country—~for example, my
60-bed nursing care unit in Miami has the largest caseload of veterans
at. L\lo xzap hagd s txoa M =z d N0L 205 +“Iv;_r]n‘ai4' arLHAweni o M
patients pay $16 a day. :

The effect on the patient for this program to be hampered in any
way would be very serious. The effect on the nursing home financially

-would be very little, if anything. We went along with the program and

offered our suggestions. The effect on the cost of the total medicare
and medicaid program—and, for the record, I am a member of the
new advisory council that will advise Secretary Cohen on the medi-
caid program. If this ruling is allowed to stand and the program
continues, then it will mean a multimillien-dollar increase in cost to
carry the program.

Mr. Evererr. In other words, you will either have to kick Mr.
Johnson out or

Mr. Warker. Or Mr. Johnson will have to go back to the VA
Hospital, where it will cost $35 to $40 a day.

Mr. Evererr. Do you have any trouble getting employees at the
wages you pay now ¢

Mr. WaLkEr. No, sir. We have always paid a little above the mini-
~mum. However, I will be frank to say that most of the States in this
country are in serious trouble financially, just as the Federal Govern-
ment is. For example, the nursing homes of Oklahoma have absorbed
a $3 million a vear minimum waoe increase sinea lact Wohriars. and
what the nursing home is facing in this situation. -

Mr. Evererr. How far back does that go ¢

Mr. ErcorLano. That goes back to 1966 at the time the Service Con-
tract Act was initiated. This is a letter from one of our members in
Guthrie, Okla. It says:

Mr. Abbott of the Department of Labor visited my facility on J anuary 10, 1968.
He checked my records and found that I was in compliance with the minimum
wage law. He then asked if I had a contract with the Veterans’ Administration




- W YV ALV 7 - i o )
cause they are complying with the minimum wage requirements—what
we are talking about is this punitive retroactive application ?

Mr. WarLker. We are talking about two things. At this point the
minimum wage is $1.15. A year ago it was $1. In February it was $1.15.
Next February it will be $1.30. The next February it will be $1.45, until
it reaches a maximum of $1.60 under the law.

Starr Direcror. In other words, Congress has put the nursing homes
under an escalating’ minimum wage program so we are not talking
about your business being under a minimum wage, but we are talking
about the retroactive application of the law?

Mr. Ercorano. And also if there is room for an exemption in the
nursing home field under the Service Contract Act.

Starr Direcror. Mr. Walker, have you tallied what you would
owe?

Mr. Warker. It would run about $100,000.

Starr Direcror. In your three homes ?

Mr. WALKER. Yes.

Starr Direcror. And you have never had over 10 veteran patients?

Mr. Warker. I have never had over 12 veterans in the three homes
in the whole program. We have not canceled the contracts, inciden-
m'e‘n'c,'ﬁis i ‘as are ke PU L panio’ v!fa:.}:,‘wncr w1 o1 bvanes u‘tféJﬂtr::avxlt
and everything is not only there but is utilized as needed.

Starr DrrecTor. And there is no special arrangement that results
in medicare patients having a different relationship with the doctor?

Mr. WarkEr. Not one bit.

95-824-—68- 9
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Mr. Ercorano. Just veteran patients. As far as I know they have
never contended that either medicare or title 19 of the Federal Public
Assistance patients came under the Services Contract Act. They never
contended that.

Mr. Evererr. They are liable to go it, aren’t they

M - otk ’
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ze sick care

Mr. Warker. They are ill. It is like any other piece of equipment.
Mr. Johnson came back and he got along fine for a while but suddenly
he ‘developed congestion in his lungs caused by poor circulation, a
bad heart condition, and he suddenly degenerated. Many times you
have your cerebral vascular accidents suddenly. We are dealing with
65- or 70- or even 90-year-old pieces of equipment called the human
‘v é nave not nall any geéhelal rfotice hor nave’ We oeen noviied, nor
have I been notified, as an individual.

Starr DIrRECTOR. Are you saying that the notice you have is in the
nature of conversation with the enforcement officer ¢

Mr. Warxer. The notice we have had has been through the nursing
homes that have been served notice.

Mr. Ercorano. By a field agent.

Mr. Warker. We have originated an inquiry ourselves, and it has
been made part of the record.

To answer the question precisely, to my knowledge, and I think I
would know, we have not had an official notice to all the nursing homes
of this country putting us on notice to this effect.

Mr. Pickrns. Mr. Meadows, the first rumblings we had were last
October and November from Oklahoma and Texas and then some from
Colorado and other States. This was the reason that on January 29
we had accumulated so many of these that I wrote this letter that was
just put in the record, on January 29, to.the Administrator, requesting
a ruling on extended-care facilities and skilled nursing homes,

3844 VA CONTRACTS WITH COMMUNITY NURSING HOMES

Had a cold and flu. Medications given: Lincocin (antibiotic), 2¢¢’s IM BID
until temperature subsides ; reticulogen, 1/2 cc daily for 2 weeks, then two times
per week ; allergic to penicillin. ‘

Current medication: Librium, 5 mg, capsule 1 QID; Serutan, 1 gram with
juice TID; Merazine, 50 mg, tablets 1 daily; Entozyme, tablets 1 p.c. QID;
Maalex, 2 grams for gastric distress; Nembutal, 134 grams h.s. for rest;
Reticulogen 2 times per week ; laxative as needed.

General comments by Mrs. Blandin: RN on duty 7-3, and on call at all times.

LPN’s or RN’s are on duty from 8-11 and from 11-3. )

Re special care of patients. Some hospital procedures are undertaken, such as
oxygen given to Mr. Carroll and the reinsertion of the foley catheter. Consultants
are called in when necessary, again .as in-the case of Mr. Carroll when an eye
specialist was called in.

All patients are admitted only on orders of a physician and are under the
continuing supervision of a physican at all times.

Mr. Evererr. Have you anything else to say %
to simply say this, sir.

AOVTY TN 0



Age: 4. .

Admitted : 7.7.67 from VA Hospital . .

Diagnosis : generalized arteriosclerosis, arthmtls_, emphysema. . ;
Admitted with influenza. ‘Heart enlarged—Ilimited expansion and excursion

of lungs.  Ambulatory with help on admittance. Forgetful and confused mental

rondition.

w%(}e;t to clinic 10.20.67 with gastric distress. Had gallbladder series at hospital.

Medication given for gagtric distress: Acidulin, tablet 17 pathibamate tablets 1

AC and TID ; Compazine ; Donnazyme, 1 before breakfast daily.
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Thank you.
Now we will hear from the Department of Labor, Mr. Ben Robert-
son and Mr. Friedman.

Mr. Evererr. We appreciate your testimony.

PARTMENT OF LABOR; ACCOMPANIED BY EDWARD D. FRIED-
WAGE AND HOUR AND PUBLIC CONTRACTS DIVISION, U.S. DE-
PARTMENT OF LABOR, ACCOMPANIED BY EDWARD D. FRIED-
MAN, DEPUTY SOLICITOR, U.S. DEPARTMENT OF LABOR, AND
ROBERT GUTTMAN, DEPUTY ASSOCIATE SOLICITOR, U.S. DEPART-
MENT OF LABOR ' ‘ ‘

Mr. Evererr. Mr. Robertson, will you be the speaker for your
group ?
Mr. RoBErTSON. Yes, sir.
Mr. Evererr. Have you a prepared statement ?
Mr. Rosertson. No, sir. I would like to make some remarks, how-
aver. , - - - -

o relate the history a little more precisely than it has been pre-
sented, the Administrator of the Veterans’ Administration, several
veterans’ organizations, and a number of Congressmen and Senators
have requested review and reconsideration of the opinion of Mr. Clar-
ence T. Lundquist, Administrator of the Wage and Hour and Public
Contracts Division in a letter dated March 25, 1968, to Mr. John
K. Pickens, general counsel of the American Nursing Home Asso-
ciation, stating the position of the Department of Labor that the
McNamara-O’Hara Service Contract Act is applicable to Veterans’
Administration contracts with nursing homes for the care of con-
valescent veterans.

The Service Contract Act applies to contracts the principal pur-
pose of which is to furnish services to the Federal Government
throueh the use of service emplovees Jeterminine alects
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A similar understanding of ‘contracts principally for “services”
as embracing contracts other than those for construction or supplies
is reflected in the statement of President Johnson upon signing the
act.

In determining whether or not any of the contract services will be

~ - -, L= iy

that contracts for nursing home care, the princippﬂ[ purpose of Wwhich
is to furnish services through the use of nurses’ aides, orderlies, food
service and custodial employees, clearly fall within the type of con-
tracts covered under the-Service Contract Act.

In the letters received by the Department of Labor, it is correctly
stated: that the Department does not assert coverage with respect: to
contracts for hospital care. This position is based upon a specific
statement on page 3 of House Report 948 accompanying H.R. 10238
pertaining to contracts with local hospitals for the care of indigent
patients.

Mr. Evererr. Why don’t they change the name from “nursing
homes” to “hospitals”? ,

Mr. RosertsoN. This is the next point I would like to cover, Mr.
Chairman.

Mr. Sarrrrrierp. Is this your statement or are you reading from
somebody else’s prepared statement ? —

Mr. Roserrson. No, sir; this is my statement. L prepared it.

Mr. Sarrerererp. I understand you did not have a prepared state-
ment. That is why I asked the question.

Mr. RopErTsoN. It was not. prepared in form to submit to the com-
mittoa Tt ic it and nacted, o
House debate: “The bill is applicable to advertised or negotiated
contracts.” - '

Mr. O’Hara, who presented the legislation :

The bill is applicable to advertised or negotiated contracts in excess of $2,500,
the principal purpose of which is for the furnishing of services -through the
use of service employees, as defined in the bill Thus, for example, contracts

v < Distriet of Columbia government with local hospitals for the care
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It seems there must be some significance to the use of this term
“would not be covered, since ‘service employees’ as defined in the bill
would be performing only incidental functions.”

It seems to me that when you deal with the legislative history of the
act that the act is totally silent on this subject of medical care with one
exception, and that one exception tends to exempt medical patients.
Am I in error? ‘

Mr. RoBertson. Only that the statement is limited to hospitals.

Starr Direcror. What do you think the meaning of the word “in-
digent” is here?

Ir. RoerTsoN. I assume these are people who are public charges.
-Sgamn. Dipwcmoe. Then van reason that, nursine homes are not
n the same sense as Blue Cross or Blue Shield which would bear the
expenses if one of their covered policyholders were institutionalized.

Starr Direcror. How about the medicaid program

Mr. RoeerzsoN. The medicaid program would fall in the same cate-
gory and the same problem as to whether or not there is a contract with
HEW and the institution where the person is housed. We are in the
process of exploring this with them, but we have reached no conclusion.

Starr Direcror. Go ahead. I wanted to interrupt on this point of
the legislative history.

Mr. Roeertson. In the licensing requirements of the various States
and in the Fair Labor Standards Act Amendments of 1966 a clear
distinction is made between hospitals and nursing homes. The VA
itself recognizes this distinction. ,

Appendix A, “Minimum Standards for Nursing Home Care for
Veterans’ Administration Patients,” which is incorporated in the
Veterans’ Administration standard contract for this type of service,
contains the following:

A npursing home is defined as a facility or unit operated for accommodation
of convalescents or other persons who are not acutely ill and not in need of hos-
pital care but who require skilled nursing care and related medical services, if
such nursing care and medical services are prescribed by, or are performed under

ation facility. T . T
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that the Veterans’ Administration is not here contracting primarily
for professional medical services of the type found exempt under the
Service Contract Act. The Veterans’ Administration appears to be
contracting primarily for convalescent care services which are fur-
nished through the use of service employees.

While there may be a degree of similarity between professional
medical care furnished in hospitals and the extended care and skilled
nursing home services, it seems clear that on the basis of the contract
the services called for here are within the scope of the act,

In the communications received by the Department, it has been
requested that if the opinion of March 25, 1968, cannot be reversed
that action be taken under section 4(b) of the Service Contract Act
to exempt contracts of this type. g _

We are unable to find on the basis of material submitted that there
is sufficient. justification before us at present for the granting of the
exemption requested. If further data are made available the Depart-
ment will be pleased to give the matter of exemption further con-
sideration. However, there would be a public hearing on the request
for exemption with full opportunity for all interested .parties to
appear.

; A C?ecision then would be made based on the record of the hearing:.
heard.

Mr. Evererr. I am talking about the nursing home people. That is
the group T want to hear first.

All of these people who appear from the service organizations main-
tain offices here; but these other people have come from Oklahoma
and all these other places. It just means another trip back down here
for them.

You follow what I am talking about ¢

Mr. Roeerrson. Yes, sir.

Mr. Dun~can. I cannot find anywhere in the act that it says there
must be a public hearing. I cannot see why you cannot accept the
testimony here as part of the record.

It is very clear that the Secretary can make this decision. To me
this would be a waste of time and everything else to even try to hold
a hearing because the Secretary certainly does not have to hold one.
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Mr. RoBrrrsoN. No; but apparently he has made a decision in this

L chugs duyoite whiv 1d3 vduid hoto wuay wuuiu pay yvu aro siapars -
ing the conduct of Government business. I think you are duty bound
to give some cooperation in this matter. '

Mr. Evererr. You do have the right to exempt these people if you
so desire, do you not ?

Mzr. Rorertson. The Secretary of Labor has that right.

Mr. Everert. Suppose we change the names of these nursing homes
to “hospitals.” Would they be covered then?

Mr. Roperrson. Sir, I think they would have to do more than
%hange the names to qualify as hospitals under the laws of the various

tates.

Mr. Everert. Such as what ? ;

Mr. RoserTson. Provide resident physicians, operating rooms, vari-
ous technical requirements of the various States.

Mr. Roeerts. If these people do not comply, it is the fault of the
committee, Congress, or the Veterans’ Administration, Certainly they
are not at fault. They were not attempting to make more money
because they can fill the same bed with patients from the medicaid
program.

It is obvious that the assumption of custodial care has to be in

error because, if he is a custodial patient, he would be in-a VA cus-
NLE, DUBERISUN, L1iere T vue cvnuliviig wistiepancy ul 1avo.

Mr. Roserts. Yes; that we can worry about later. How are we
going back to correct this letter of March 25 or this ruling as it affects
these people who are trying to perform a service and trying to save
the Government some money? How are we going to get them out
of this mess?

You all are technicians in this field. How are we going to get them
out of it? If it takes an act, the Veterans’ Affairs Committee passes
many of the bills through this Congress, most of them by 400 votes.
‘We should not try to spank somebody. I think it would be wrong on
our part and I think it would be bad business on everybody’s part.
How are we going to remedy this? ‘




Mr. Rosertson. I would suggest this: That we meet with Mr.
Pickens, representing the association, and a representative of the Vet-
erans’ Administration to explore means of accomplishing the end that
you have just suggested. : L

Mr. Rosrrts. It is too late. for.us now to change the contract made
in the past. Would you suggest a change in the contractual procedure
1foi" tglel quture? Would that make any difference now ? Would that, be
helpful? ' :

1\}?[1'. Roserrson. I would have to ‘see the proposal. T ‘do not know.
whether a simple modification of the terms of the contract would in
any way change the legal position with respect to application of the
act. : : :
Mr. Rorrts. If there are such suggestions which should be made
would you make those suggestions either to us or to the VA ? If we can
do it without all this hullabaloe we would all be better off.

Thank you. ‘

One more thing. It is just a matter of how you tell us to do it. If we
1% ;

Lewa fo. dosit hanastorranld evdaov ko, com. ol o Ce vy asy o veass aVvwaas
so long ?

Mr. Rosertson. I would assume we didn’t have the question brought
to our attention until we receive Mr. Pickens’ letter representing the
association in January.

Mr. Sarrerrizrp. I notice you say you have not ruled on medicare,
either.

Mr. RoBerTson. That is correct.

Ar. SaTTERFIELD. Do you have any idea how long it will take before
you get to that ?

Mr. RoserTsoN. We are hoping to obtain enough information from
HEW to permit a decision.

Mr. Sarrerrierp. I would certainly think we should have retroactive
liability when they are in a position of possibly getting socked with
this thing. I have had serious misgivings about continuing with this
program.

Mr. Rosertson. If T may clarify this in relation to Mr. Roberts’

ks. What I suggest might be accomplished through a meeting by

itatives of the association, the VA, and the Labor Department.

, would relate to this retroactivity question and not the solution of

whether or not the exemption will be granted. This would be con-
tineent on the record of the hearings.




Mr. Steep. Very briefly, Mr. Chairman. I am more interested in

Tropevuat  suSuorn g “udat vt - drie L dhsunavat dhAL wvssvviag vy
can all live with will come out of it.

Mr. Evererr. Talking about getting something unsatisfactory, have
you ever gotten anything satisfactory out of them?

Mr. Steep. In other areas and in years gone by I have been able to
work with them where it has turned out quite satisfactorily. 1 hope
perhaps we can do so this time.

Mr. Roeerts. I just believe these guys can work it out if they want
to without our having to get as rough as we might.

Mr. Evererr. Mr. Meadows ¢

Srarr DirecTor. I have no questions.

Mr. Evererr. Thank you, Mr. Steed. You always make a wonderful
contribution and we appreciate your coming by and letting us have

efit of your views.
rep. 1 really believe this is a serious matter. I think you are
ghly commended for trying to get this worked out.

Mr. Evererr. Don’t you think this act was passed 2 or 3 years ago
when they just called it to their attention and don’t you think it is

iohly irregular to assess them with all these back payments?

Mr. Steep. I think in a situation li his that 1ns of following
the hairsplitting letter of the law it is much wiser to use plain com-
monsense. I think we are more interested in what happens from here
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them under medicare and minimum wage, people keeping medicare
patients will jump on Members of Congress and we will be right on
your backs. What are you going to do about that? Don’t you think
you should make some kind of decision?’ ' R By

Mr. RoeerrsoN. We will make a decision on'the médicate problem
as soon as we can. I would rather not prejudge the decision.

Mr. Ewvererr.: 1 -don’t want you to, The Medicare A'ct has been in
effect for some time now. These people out here are barely making
ends meet with these nursing homes. I certainly think we owe it to

them tq Jet them know where thev are.
r. EVERETT. %{{}ould ou be available to work with our staff here

later on, and with Mr. Stratton of VA, Mr. Walker and Mr. Pickens
of the Nursing: Home Association, to see whether 'we can resolve this
while these gentlemen are in town? Could you meet with them in-the
morning at 10 o’clock?. -, - i pa




rLd) v YO 1Lavo a Vv b L& a. d . 4 N 3 )
to prove that is disruptive so the Secretary can act, but it seems to
me that it almost speaks for itself and stands on its own bottom.

In this connection, Mr. Teague will not be here but he asked me to
be sure certain letters were made part of the record, and Mr. Chair-
man, the correspondence I refer to was, I believe, inserted in the rec-
ord with other material relative to the legislative hist of Public
Law 89-286.

Mr. Evererr. Yes.

Starr Director, One brief comment, We have been trying for some
these letters In the record and express his disappointment about that

sort of handling of his correspondence.

(Letters and other information referred to appear on pages 3799
throuh 3805.) .

Mr. Evererr. Mr. Robertson, do you realize that you are fixing to
have all of these veterans out of these nursing homes? Word will get
around to all these nursing homes about this medicare. If you put

) e

- Counser. The Service Contract Act was signed and made public
law on Qctober 22, 1965, with the provision that it would be effective
90 days thereafter as far as.contracts are concerned. ‘

As of this date have you told the various community nursing homes
around the country, as a general proposition, by notice'from youroffice,
that they are covered ? :

Mr. Roperrson. Not directly. We wrote Mr. Pickens, general counsel
for the association. _ i »

Counser. You have not taken any action on your own responsibility-

to indicate to the individual nursing homes that they are covered ¢
.. Mr. Roesrrson. No, sir. : i

- Counser. And if a community nursing home were not a member of
the American Nursing Home Association it would. have to officiall
notice? { i , i ‘

Mr. Roeerrson. That is.correct.
Counser. With regard to the application of this act ?

. Mr. Rosertson. That is right./ : e
CounseL. Do you plan to continue to proceed thigway %
Mr. RoBErTsON. I would belie ha A
























































































