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il ‘SECURI;TIE‘S AND Bxcranee 'CQM-MISS;ON; g
e N ‘W“ﬁf’@myton;,D-’Q‘-)‘"‘J“”@“ 6, 1968. i

Hon. Harrmy O. Sraacrrs, o s e B e
 Ohairman, Committee ‘on'InterstQte' and“li’o%dignj Commerce, R
House. Of“Répreéenmﬁves, Wasm'/ngtan, Do, ST Ry
- DEAR Mg, CHAIRMAN : Thank you for your letter of June 20 with further refer-

ence to the activity in the stock of Chicago and North WesternfR'ailway Company -
‘onAugust’{andAugusrt;S, 1967, - L o
. Without expressing a conclusion as to whether anyone was guilty of improper
conduct in the particular case, I agree with yoy that situations of this kind are
extremely disturbing, The tremendous drop in the price of this stock dramatically -
- illustrates the harm ‘which could be done by inadequate or misleading disclosures
with respect to mergers and takeover bids, s SR o e
«o- T also believe'tha.t existing controlg in this area, are inadequate, In the firgt

place, it was helq in, Mills v. Sarjem Corp., 133 F. Supp. 753 (D. N.J., 1955),

that a person making a tendep offer has no aﬂirmatlve‘.duty to disclose to the - =
‘people from whom he iy bruying,,,material‘ infarmation; known,*to;*him‘and un--

. known to them, this on the ground that a takeover ‘bidder i not an rf‘insider.”

- In the Second place, the law with respect to misleading eorporate,announcements
is uniettled if,‘ag is commonly the cagse, the corpora.tfion"making the-mi's.leading '
-announcement has not itself been trading in securities, A majority of the distriet
courts which have considered the question have concludeg that the antifraud

- 'provisions of the Securities Exchange Act do not apply becatse the misleading -
announcement was not issued “in connection With?’f"tradingin;securities by the

.. corporation; We believe that this is too Narrow a construction and have taken ,
that position in connection with appeals in three cages Dow pending in the
Court. of Appeals for the ‘Second Circuit, It appears that the Court ig having
Some difficulty with  the _Question, since two of - thege cases ‘were argued. 15

~ onths ago and are still undecided, LT e e , S
. Enactment of §. 14475 or §, 510, both pending in your Committee, woulg result- -
in a substantial improvement: in thig. situation. Thege billg would impose certain
affirmative duties of d‘iselosureon; the part of persong ‘making takeover bids.

- ments or engaging inffraudulent, deceptlve,~or’manipula.tive acts ‘or practices in
connection with tender offers, or Solicitations for op against tender offers, This
would resolve the existing unsettled state of the law in connection with corporate
announcements in this field. 1 believe, and have testified in the Senate, that there

-5 a need to correct ‘the existing gap in investor protection in thisareq. Your:
'lettertiiﬂl'usbiﬂates the possible operation of thig 'gap.in-a barticular case, e

& B BRI - MANvEL F G‘o"IiEN’,"',‘thc‘z‘irmdn, j 
' i/(j‘fI‘he:.ijQltldwing:marterial was submitted for the record:)’

STATEMENT OF Rarem W, HEMMINGEE,i?REPRESENTING‘T‘HR,_QHAMBER OF COMMEROE
' : - OF ‘THE UNITED Srares, .. i T o T

. The Chambper of Commerce of the Uniteq States appreciates the privilege of
Dresenting thig statement to the Subcommittea on Commerce and Finance ag
les proposed amendments to the Securities Exchange Act of 1934, The
(@) i association of -business and brofessional or-
id- i > principa Spokesman for the Ameri-
1ber Tepresenty 3,7 de. associations and
has a direct member; er 33,000 business

0 underlying member; » of approximatel ‘Willion individualg and

firms, e
. This statement ig
the bill (H.R. 144
0 Section 13 of
ubsection (e) rovi ) awiul for 8]
1y equity security d. in contravention of - rules g
gulations as the Commissi nay prescribe as necessary or appropriate in
& public interest or for the pcr'ote;ction,of;imrestors, T in order to Tevent such
S and practices as are fraudulent,Vdecept;ive,;_or Manipulative,” p ragraph (2)
réof, however, would define g, burchase by the issuer of itg oW, securities to.
de a purchase by “any bonus, profit Sharing, bension, retirement, thrift,
g8, incentive, stock burchase, or similap plan of the issuer” . ;

Iph W, Hémminger, Senior Vice Pregident of Bankers Trygt Company of New York;




