agricultural cooperative iy defined in the Agricultural Marketing Act as one
dealing in “farm broducts, . , . farm supplies and/or farm businesy services.”

- We admitted that transportation services performed for non-members of the
association directly or funct:ionally‘brela;'ted to their agricultural activities, were

exempt from economic regulation. But, we argued that for_-hire.‘tr'an,sportatjon

‘on non-exempt ,dommodjties for non-memberg of an association is not exempt; and -

- thus Northwest’s transportation of such commodities without g certificate of
public convenience and necessity violated the Act, - £ e Cenl RN

Northwest’s defense to the suit was that the transportation wag exempt under

Section 203 (b) (5). It pointed out that its for-hire transporta‘tion of honfexempt‘ :
commodities for non-members broduced much lesg revenue than it received: from
- transporting member p'rod.ucts,kand that the income from such activities inured
“to the benefit of members of the association by economizing their marketing ex-
benses. Northwest’s president stated that if Northwest were denied access to thig
income from non-members, its cost of transporting the cooperative’s farm prod-
ucts to market would exceed the cost of available ‘common carriage and thus
would force ithe cooperative to discontinue its operations, B j
- Although g Federal District Court enjoined N orthwest from transporting -
for compensation non-exempt commodities in interstate commerce by motor
~Vehicle unless the transportation wag directly beneficial or functionally related
to the farming activities of N orthwest's members or was authorized by appro-
priate -authority, ‘the Ninth Cirenit Court. of AppealS"r‘everSred this decision
holding: (1) that a cooperative does not loge its statug by engaging in activitiey
other than ity primary statutory activity, 50 long ag they are incidental to ity
- Primary activity ang necessary to its effec‘\tiveperformance,f and (2) that “* * =
[OIn the‘uncomtradicted facts Northwest’s ytranSpOar'tat,ion of non-farm products

and supplies wag incidental ang necessary to itg fa‘rm-related” transportation

necessary because it ig not economically feasible to operate ‘the trucks empty
on return trips and because the additional income obtained is no more than
‘that requireq to render performance of the Cooperative’s bPrimary farm trang-
bortation service financially practicable.” e 0 i
. Specifically rejecting the Commission’s contention thrat,a‘ﬁco()perative associa-~
tion may not deg] at all in non-farm broducts, supplies, or business service, ‘the
- Court ‘concluded (1) that g ‘cooperative ‘will retain its exemption 80 long as it
remaing in essential character g “cooperative association” A8 described in the g
statutory definition, and (2) that the “* * * [Rieturn hauly ¥ ® % [Alre ‘con-
hected with farm operations,’ for they are incidental and -lecessary to:the
effective performance of Northwest’'s * * RN trucking operation [which],
-~ viewed ag a whole, is a fa‘rm"serviqe performed jointly by Northwest’s members
“for themselvey, “ang «* * = therefore did not deprive N orthwest of its essential
character ag 5 ‘cooperative association’ under the Agricultural Marke‘tingy Aet.”
At the same time; the Court stated, by way of caveat, that a “* * w cooperative
would not be of the character contemplated by the statute if its non-farm related -
‘busines rexeeeded‘ that which wag necessary and incidental to its farm—related[

business, and in no c’oneeivable,circumstances could non-farm related business
approach 50 percent of the ‘total and remain incidental and hecessary to that
 which wag farm-related.” , T . . S S , e
As I have breviously noted, the,,SUmfeﬁme Court, by its denial;of,the‘p}etition; ,

~for a writ of certiorari, declined to review the Court of Appealy” decigion,
Although the Supreme Court hag held that its denial of certiorari does not indi-
cate approval ‘of ‘a lower court decision and that ‘courts in 'other'birfcu,its, are
free to reach a result opposite from that taken by the Ninth Circuit, we are
not ‘optimistic over the brospect that the impact of the N orthwest  decision
‘will be latered by “judicial decision and, therefore, we are

seeking enactment
of this legislation, Pending enactment of this bill, we feel that the Northwest.
decision gives us no alternative but to sanction the transportation activitieg
-of these associa,tion:s in non-farm related commodities for ‘non«rnembeir‘jsjwhere

the record indicates that the association in question is a bona fide agricultural

cooperative and its business handled for non-members ig “Incidental -and neces-
sary” to its primary function. This standara bas most recently heen applied in
two proceedings, Agricultural 'Tmnsportatfiqn Assn. of Texas, Investigation of
Operations, 102 M.C.C. 527 (1966) and Cache Valley Dairy Assn., Investigation
of 'Opem‘tiom,,m&M.C.G.‘ 798 (1967). In the ﬁrs‘t‘proceeding, ‘which ig now in
the courts, we issued a cease and desist order against ATA of Texas, upon




