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The House Committee on Un-American Activities is a standing
committee of the House of Representatives, constituted as such by the
rules of the House, adopted pursuant to Article I, section 5, of the
Constitution of the United States which authorizes the House to de-
termine the rules of its proceedings.

RULES ADOPTED BY THE 90TH CONGRESS
House Resolution 7, January 10, 1967

RESOLUTION

Resolved, That the Rules of the House of Representatives of the Eighty-ninth
Congress, together with all applicable provisions of the Legislative Reorganiza-
tion Act of 1946, as amended, be, and they are hereby, adopted as the Rules of
the House of Representatives of the Ninetieth Congress * * * ¢ ,

* * * » * * ' -
RULE X
STANDING COMMITTEES

1. There shall be elected by the Hoﬁse, at the commencement of ea¢h Congress,

,* * * * * * *
(r) Committee on Un-American Activities, to consist of nine Members.
L 3 * * * * * x
Ruie XI

POWERS AND DUTIES OF COMMITTEES
* * * * * ’ * *

18. Committee on Un-American Activities.

(a) Un-American activities.

(b) The Committee on Un-American Activities, as a whole or by subcommittee,
is authorized to make from time to time investigations of (1) the extent, charac-
ter, and objects of un-American propaganda activities in the United States, (2)
the diffusion within the United States of subversive and un-American propaganda
that is instigated from foreign countries or of a domestic origin and attacks the
principle of the form of government as guaranteed by our Constitution, and (3)
all other questions in relation thereto that would aid Congress in any necessary
remedial legislation.

The Committee on Un-American Activities shall report to the House (or to the
Clerk of the House if the House is not in session) the results of any such investi-
gation, together with such recommendations as it deems advisable.

For the purpose of any such investigation, the Committee on Un-American
Activities, or any subcommittee thereof, is authorized to sit and act at such times
and places within the United States, whether or not the House is sitting, has
recessed, or has adjourned, to hold such hearings, to require the attendance of
such witnesses and the production of such books, papers, and documents, and to
take such testimony, as it deems necessary. Subpenas may be issued under the
signature of the chairman of the committee or any subcommittee, or by any mem-
ber designated by any such chairman, and may be served by any person desig-
nated by any such chairman or member.

* * & * * * *

7. To assist the House in appraising the administration of the laws and in
developing such amendments or related legislation as it may deem necessary,
each standing committee of the House shall exercise continuous watchfulness of
the execution by the administrative agencies concerned of any laws, the subject
matter of which is within the jurisdiction of such committee; and, for that pur-
pose, shall study all pertinent reports and data submitted to the House by the
agencies in the executive branch of the Government.

B * * * * . * *

v



HEARINGS RELATING TO H.R. 15626, H.R. 15649, H.R.
16613, H.R. 16757, H.R. 15018, H.R. 15092, H.R. 15229,
H.R. 15272, H.R. 15336, AND H.R. 15828, AMENDING
THE SUBVERSIVE ACTIVITIES CONTROL ACT OF 1950

Part 1

TUESDAY, APRIL 30, 1968

UntrED STATES HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE OF THE
_ CoMMmITTEE ON UN-AMERICAN ACTIVITIES,
e : Washington, D.C.
PUBLIC HEARINGS

A subcommittee of the Committee on Un-American Activities met,
pursuant to call, at 10:10 a.m., in Room 3811, Cannon House Office
Building, Washington, D.C., Hon. Edward E. Willis (chairman)
presiding.

(Subcommittee members: Representatives Edwin E. Willis, of Lou-
© isiana, chairman ; William M. Tuck, of Virginia; John C. Culver, of
Towa; John M. Ashbrook, of Ohio; and Albert W. Watson, of South
Carolina.)

Subcommittee members present: Representatives Willis, Culver,
and Ashbrook.

Staff members present: Chester D. Smith, general counsel, and
Alfred M. Nittle, counsel.

The CHAIRMAN. The committee will come to order.

We meet today to receive the views of Members of Congress, repre-
sentatives of the executive branch of the Government, and other inter-
ested persons and organizations with respect to a number of related
bills which would amend the Subversive Activities Control Act of
1950. These bills include H.R. 15626 and bills identical to it, H.R.
15649, H.R. 16613, and H.R. 16757; H.R. 15018 and bills identical to
it, H.R. 15092, H.R. 15229, and H.R. 15272; H.R. 15336 ; and sections
203 and 204.0of H.R. 15828. These bills have been sponsored by 45
members of the House of Representatives.

All of these bills include provisions designed to remedy a Supreme
Court decision of December 11, 1967, in the case of [/nited States v.
Eugene Frank Robel, which voided section 5(a) (1) (D) of the Sub-
versive Activities Control Act of 1950.

That section of the act made it unlawful for any member of a “Com-
munist-action organization,” with knowledge or notice that such organ-
ization is registered or that there is in effect a final order of the Sub-
versive Activities Control Board requiring such organization to reg-
ister, “to engage in any employment in any defense facility.”

The Court held the section void for “overbreadth” and hence un-
constitutionally abridging the “right of association” protected by the

first amendment.
: 1313



1314 AMENDING SUBVERSIVE ACTIVITIES CONTROL ACT OF 1950

In response to the Robel decision some of the bills before us repeal
the penal provisions of section 5(a) (1) (D) while others retain them.
In the former category are H.R. 15018 and bills identical to it.

The remaining bills before us retain the penal provisions of that
section, but amend its provisions in various ways, in an effort to com-
port with the expressions of the Court in the Zobel case.

However, several bills in both categories—H.R. 15626, H.R. 15018,
and bills identical to them—authorize the President to institute a
personnel security clearance program to bar certain described indi-
viduals from employment in “defense facilities” as that term is so
defined in the bills.

With the exception of FL.R. 15626 and bills identical to it, all of the
bills confine themselves principally to amendments designed to cope
with the Robel case. '

On the other hand H.R. 15626 and bills identical to it gre not limited
to remedying the Robel decision. They have the additional purposes
of giving express congressional sanction for the institution of an
industrial security clearance program for the protection of classified
information released to United States industry or any facility in the
United States, to clarify the position of Congress with respect to
issues raised in the Supreme Court decision G'reene v. McElroy, 360
U.S. 474 (1959), and a decision of the United States District Court
for the Northern District of California, Shoultz v. Secretary of De-
fense, of February 9, 1968.

They also amend the Magnuson Act to give express congressional
authorization for the institution of a personnel security program for
access to vessels, harbors, ports, and waterfront facilities to remedy a
deficiency in this act revealed by the Supreme Court in Schneider v.
Commandant, United States Coast Guard, decided January 16, 1968.

Moreover, the bills H.R. 15626 and those identical to it include
detailed provisions to strengthen the administration and enforcement
of our security programs, involving defense facilities, the release of
classified information, and the security of vessels, ports, harbors, and
waterfront facilities.

The provisions authorize specific investigation, hearing, and review
procedures. They include provisions relating to the subject matter of
inquiries, the cross-examination and confrontation of witnesses, the
issuance of compulsory process for attendance of witnesses, the grant-
ing of immunity for compelled testimony, reimbursement to persons
for loss of earnings, and the regulation of the jurisdiction of the
courts.

(The order of appointment of the subcommittee follows:)

APrIL 23, 1968.

To: Mr. Francis J. MCNAMARA,
Director, Committee on Un-American Activities. .

Pursuant to the provisions of the law and the Rules of this Committee, I
hereby appoint a subcommittee of the Committee on Un-American Activities,
consisting of Honorable William M. Tuck, Honorable John C. Culver, Honorable
John M. Ashbrook, and Honorable Albert W. Watson, as associate members,
and myself, as Chairman, to conduct hearings in Washington, D.C., commencing
on or about April 30, 1968, and/or at such other times thereafter and places as
said subcommittee shall determine, as contemplated by the resolution adopted
by the Committee on the 19th day of March, 1968, authorizing hearings H.R.
15626 and related bills, and other matters under investigation by the Committee.
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Please make this action a matter of Committee record.
If any member indicates his inability to serve, please notify me.
Given under my hand this 23rd day of April, 1968.

/s/ Edwin E. Willis,
EpwiNn E. WILLIS,
Chairman, Commitiee on Un-American Activities.
The Cramrman. Copies of the bill before us will now be inserted
in the record, together with a summary of the court decisions to which
I have referred. The full text of the court decisions will be inserted in
the appendix. (See pp. 1569-1676.)
(The documents referred to follow :)
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IN THE HOUSE OF REPRESENTATIVES

Fepruary 27,1968

Mr. WiLeis (for himself, Mr. ABERNETHY, Mr. ABBITT, Mr. ASHMORE, Mr. Bogas,

duced by Mr. Ashbrook on April 11, 1968; and H.R. 16757, introduced by Mr.

Mr. BurLesonN, Mr. CorLmer, Mr. DorN, Mr. Epwarps of Louisiana, Mr.
Evererr, Mr. FasceLr, Mr. Fisuer, Mr. Gerrys, Mr. Hépert, Mr. HEen-
DERSON, Mr. Icrorp, Mr! Loxc of Louisiana, Mr. McMirraw, Mr. PassMan,
Mr. Poacg, Mr. Poor, Mr. Rarick, Mr. Rivers, Mr. Tuck, and Mr. Wae-
GoNNER) introduced the following bill; which was referred to the Committee
on Un-American Activities

[H.R. 15649, introduced by Mr. Baring on February 28, 1968; H.R. 16613, intro-

Buchanan on April 24, 1968, are identical to H.R. 15626.}

!

A BILL -

i/To amend the Subversive Activities Control Act of 1950 to

authorize the Federal Government to deny employment

in defense facilities to certain individuals, to protect classi-
fied information released to United States industry, and for
other purposes.

Be it enacted by the Senate‘aﬁd House of Representa-
tives of the United States of America in Congress assembled,
That the Subversive Activities Control Act of 1950 is
amended as follows:

(1) Paragraph (7) of section 3 of such Act is amended
to read as follows:

I

(1317)
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2
“(7) The term ‘facility’ means any manufacturing,
producing or service '.establishment,' enterprise or legal en-
tity, any plant, factory, industry, public utility, mine, labora-
tory, educational institution, research organization, railroad,
airport, pier, waterfront iﬁstallation, vessel, aireraft, vehicle,
or any part, division, department, or activity of any of the
foregoing. The term ‘defense facility’ means any facility
designated as such pursuant to section 5 (b).”
(2) Section 5(a) (1) of such Act is amended—
(A) by striking out clauses (C) and (D) and in-

© o -3 o o B W N =

T
- o

serting in lieu thereof the following:

el
(3]

“(Q) if such organization is a Communist-action

jury
w

organization, to engage in any employment in any de-

fense facility, with knoWledge or notice of its designation

=
TS

as a defense facility; or”; and

i
(=2}

(B) by redesignating clause (E) as clause (D).

[
-3

(8) Section 5(b) of such Aect is amended to read as

ot
(e d]

follows:

[y
©

“(b) Under such regulations (which shall include pro-

[\
(=]

cedures for administrative review) as shall be prescribed by

o
it

the President, the Secretary of Defense is authorized and

N
1)

directed to designate as a defense facility any facility—

23 “(1) engaged in classified military projects;
24 “(2) engaged in the fabrication or assembly of
25 weapons, weapons or defense systems, missiles, rockets,
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3
projectiles, ammunition, explosives; military aircraft,
United States naval vessels, armed vehicles, specialized
vehicles, and their subassemblies or components;

“(3) producing common components, intermedi-
ates, basic materials and raw materials, which are essen-
tial and sensitive, or essential and in limited supply;

“(4) engaged in laboratory research significant to

the national defense;

© O 9 o U B~ W D

“(5) significantly engaged in the transportation of

et
(=]

military personnel and supplies; or

ot
-t

“(6) providing essential or sensitive communica-

-
[\

tions, repair and warehousing services, gas, water, and

13 electric utilities for the foregoing production or services;

14 and whose disruption by an act of sabotage, espionage, or

15 other act of subversion would directly impair the military

16 effectiveness of the United States, or capabilities of the

17 United States in the ‘production of essential defense ma-

18 terials and services, or would endanger the security of

19 military personnel. The Secretary shall promptly notify the

20 management, and employees or employee representatives,

2L of any facility which he proposes to designate a defense

22 facilify, of the right of the management, and such employees

2 o employee representatives, to oppose such designation by

24 ritten objection and oral argument. Nothing in this section

25 chall be construed to require the Secretary to disclose in-
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4
formation which he determines will impair the national
interest or security. In the absence of objection to the pro-
posed designation or upon a final determination in favor of
such designation, the Secretary of Defense shall immediately
cause to be posted, in such place or places within or upon
the premises of such facility as shall be likely to give knowl-
_edge of such designation to -all emplbyees of, and to all

applicants for employment in, such facility, a conspicuous

© o =1 O ;s W N -

notice of the designation of such facility, and the applica-

-
[=]

bility of the prohibitions of section 5 (2) (1) (C). Upon the

-y
[y

request of the Secretary, the management of any facility

-t
N

* so designated, shall require each employee of, or any appli-

[u—y
w

cant for employment in, such facility, or any part thereof,

ik
H

to sign a statement that he knows that such facility has,
15 for the purposes of this title, béen so designated by the
16 Secretary under this subsection.”

17 (4) The following new section is inserted after section 5
18  of such Act:

19 “pROTECTION OF DEFENSE FACILITIES AND CLASSIFIED
20 - INFORMATION

21 “Sgc. 5A. (a) The President is authorized to institute
22 guch measures and issue such regulations, standards, restric-
23 tions, and safeguards as may be necessary to deny employ-
24 nent in or access to any defense facility to any person who

25 has the opportunity; by reason of his employment in or
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access to such facility, to engage in or to conspire with or to
aid and abet others to engage in, sabotage, espionage, or
any other activity which would impair the military effective-
ness of the United States or the capabilities of the United
States to produce defense materials or services, or would
endanger the security of military personnel, on the basis of
findings that such person’s employment in or access to such
facility is not clearly consistent with the national defense or
security interests.

“(b) The President is authorized to institute such meas-
ures and issue such regulations, standards, restrictions, and
safeguards as may be necessary to protect classified informa-
tion released to or within any facility located in the United
States, including procedures for determining eligibility and
authorization for access to classified information so released,
on the basis of findings that the granting or continuing of
access authorization is clearly consistent with the national
defense or security interests.

“{c) The President may perform any function vested
in him by this section through or with the aid of such officers
or agencies as he may designate. ~

“(d) The authority of the President under subsections
(a) and (b) includes the right to established criteria and

to authorize by regulation reasonable inquiries directed to

an -individual rega-rding ‘his membership in, or affiliation
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6
with, any Communist, Marxist, Fascist, totalitarian, or sub-
versive organization, and such other associations, habits, and

activities, past or present, which are relevant or material

B W D

to a determination whether he should be denied employment
in or access to any defense facility, or denied access to classi-

fied information, including but not limited to such criteria

[=> T |

"7 and inquiries of one or more of the following categories:

8 ‘(1) membership in, or affiliation with, and whether
9  such individual is serving as an agent or employee of,
10 - (A) any organization which, by final order of the Board,
n has been determined to be a Communist organization,
12 (B) any organization, foreign or domestic, which has
13 been designated by the Attorney General pursuant to law
14 or executive order as totalitarian, Communist, Fascist, or
v 15 subversive, and (C) any organization which the Presi-
16

dent, or his designee for the purpose of these regula-

17 tions, finds, or has probable cause to believe, is (i) an
18 organization, foreign or domestic, which has been orga-
19 nized or utilized for the ?urpose of advancing the objec-
20 tives of the Communist movement, or for the purpose of
21 establishing any form of Communist dictatorship in the
22 United States or abroad, (ii) an organization which has
23 .been. organized or utilized for the purpose of giving aid
24 . .or assistance to any foreign government, group, or as-
25

sociation engaged in armed conflict with the United
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States, (iii) an organization which is organized or uti-
lized for the purpose of altering the form of government
of the United States, or of any political subdivision
thereof, by force or violence or other unconstitutional
means, (iv) an organization which advocates, encour-
ages, counsels, aids ‘or abets violation of any Federal law
related to the internal security of the United States or
its defense against foreign aggression, (v) an organiza-
tion organized or utilized by any foreign government, or
by any foreign party, group, or association acting in the
interest of any foreign government, for the purpose of
(a) espionage, or (b) sabotage, or (c) obtaining infor-
mation relating to the defense of the United States or
the protection of the national security, or (d) hamper-
ing, hindering, or delaying the production of defense
materials in the United States or in states in defensive
alliance with the United States, or (e) obstructing the
execution of a defense treaty of the United States, or
(vi) an organization within the United State affiliated
with, or substantially dominated or controlled by, or
acting in concert with, any party, group, or association
of the character described in this paragraph;

“(2) sabotage, espionage, or attempts or prepara-
tions therefor, or knowingly associating with spies or

saboteurs;
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1 “(8) treason, sedition, or the giving of aid and
2 assistance to any foreign pdwer, group, or association

3 engaged in armed conflict with the United States, or

4 the advocacy thereof; |

5 “(4) inciting hostilities or conflicts against the

6 United States, or against any foreign power friendly to

7 the United States which might involve the United States

8 in hostilities;

9 “(5) establishing or continuing sympathetic asso-
10 ciation with a saboteur, spy, traitor, seditionist, anarchist,
1n revolutionist, members of an organization referred to in
12 paragraph (1) of this subsection, or with an espionage
13 . agent or other secret representative of a foreign nation
14 whose interests may be inimical to the United States,
15 uﬁder circumstances and of such a nature as to raise a
16 reasonable doubt that the association is for innocent pur- -
17 poses or is clearly consistent with the national defense
18 or security interests;

19 “(6) advocacy of rebellion, or of force and violence,

20 to alter the constitutional form of govérmnent of the

21 United States, or of any political subdivision thereof, or

22 .. to obstruct the execution or enforcement of any Federal -
23 law;

24 “(7) service as an organizer, propagandist, courier,

2 or messenger for any foreign government, or any orga-
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nization, foreign or domestic, which is Communist or
Communist controlled;

“(8) giving of aid or assistance to any foreign
power, group, or association which is Communist or
Communist controlled;

“(9) refusal to testify, upon the ground of self-
incrimination, in any authorized inquiry relating to
subversive activities conducted by any congressional
committee, Federal court, Federal grand jury, or any
other duly authorized Federal agency, as to any question
relating to subversive activities of the individual in-
volved or others;

“(10) the presence of a spouse, parent, brother,
sister, or child in a nation whose interests may be
inimical to the interests of the United States, or in
satellites or occupied areas of such a nation, under
circumstances I;ermitting coercion or pressure to be
brought on the individual through such relatives which
may be likely to cause action contrary to the national
defense or security interests;

“(11) any deliberate misrepresentations, falsifica-
tions, or omission of material facts from a personnel
security questionnaire, personal history statément, or
similar document;

“(12) performing or é,ttempting to perform his

duties, or otherwise acting, so as to serve the interests

94-756 0—68—pt. 1—2
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1 of another government in preference to the interests of

2 the United States;

38 “(13) intentional, unéuthorized disclosure to any

4 _person of classified information;

5 “(14) willful violations or disregard of securityb

6 regulatibns, or recurrent and serious, although uninten-

7 tional, violations of such regulations or unauthoﬁzed dis-

8 closures of classiﬁed information;

9 “(15) any illness, including any mental condition,
10 of a nature which in the opinion of competent medical
11 authority may cause significant defect in the perform-
12 ance, judgment, or reliability of the individual, with
13 due regard to the transient or continued effect of the
14 illness; .

15 “(16) any criminal, infamous, dishonest, immoral,
16 or notoriously disgraceful conduct, habitual use of in-
17 toxicants to excess, drug addiction, or sexual perversion;
18 “(17) any other fact, activity, association, condi-
19 tion, or behavior which tends to establish reasonable
20 ground for belief that access by such individual to
21 classified information or to any defense facility will not
22 be clearly consistent with the national defense or security
23 interests. ‘ |

24 “(e) For the purposes of this séction, probable cause

25 ghall exist for the characterization under subsection (d) of
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11
organizatiohs, and individuals other than the individual who
is the subject of clearance for access to a defense facility or
classified information, when based upon (1) reports of the
Federal Bureau of Investigation, Central Intelligence
Agency, or of any other investigative agency of the United
States, (2) reports or findings of congressional or State legis-

lative investigations, (3) matters of public or common

knowledge, or (4) any other information or source of in-

formation which the President or his designee for that pur-
pose determines to be substantial and reliable. Nothing con-
tained in this subsection shall be construed to support a de-
mand by any such individual (including an individual who is

the subject of clearance) or organization for accéss to investi-

gative reports of any agency .of the United States, or to

require the disclosure of information, or the source of any
information, when such disclosure would be deemed contrary
to the national interest.

“(f) In determining the significance to be given for the
purposes of this section to the organizational membership or
associations of any individual who is the subject of clearance
for access to a defense facility or classified information, but
with due regard to the prohibitions of section 5 (a) (1) (0),
consideration shall be given to—

“(1) the character and history of that organization;

“(2) the time during which such person was a
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1 member of or affiliated with such organization and, if

3]

such person no longer is a member of or affiliated with
such organi'za»tion, the time at which his membership
or association was terminated, the eircumstances of such
termination, whether such termination was for tem-
porary, deceptive, or spurious purposes, and the degree
to which he has separated himself from the activities of

that organization;

© ® <9 & i B W

“(3) such person’s knowledge of the nature and
10 purposes of that organization, and factors relevant there-

n to, including but not limited to the extent to which the

12 nature and purposes of the organization were publicly
13 known at the time of such membership or association;
14 and, if such organization has been found by final order
15 of the Board to be a Communist organization, or if

16 publicly designated by the Attorney General, the Diree-

17 tor of the Federal Bureau of Investigation, or any
18 Federal agency as totalitarian, Fascist, Oofnmunist, or
19 subversive, whether such person had actual knowledge
20 or notice of such final order or designation; and such
21 individual’s knowledge of thé publications of such orga-
22 nization and the statements of its leaders from which
23 the nature or purposes of such organization may be
24 inferred; A

25 “(4) such person’s - commitment to the purposes
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1 of such organization, and factors relevant thereto, in-

2 cluding but not limited to whether such person has
| 3 engaged in activities sponsored by such organization, has

4 met clandestinely or secretly in cells or units of such

5 organization, paid dues thereto, and has received instruc-

6 tion or training therein;

7 “(5) the degree to which that person participated

8 in the activities of that organization, and whether, if

9 such individual has ceased such activities, he has con-
10 tinued to meet and associate with any leader or officer
1 of such organization, or whether he is a sleeper for
12 such organization;

13 “(6) his intent to assist, directly or indirectly, and
14 by whatever means, in achieving the ends or ultimate
15 purposes of such organization; and whether the evidence
16 relating to the associations of such individual with such
17 organization would be such as to justify an inference that
18 he is at common law a coconspirator with it or any mem-
19 ber or members thereof for any purpose.
20 “(g) So far as may be expedient and consistent with the

21 objectives and purposes of this section, procedures and
22 inquiries that may involve or evoke information of a deroga-
23 tory nature relating to any individual or organization shall

24 be conducted with due regard for the protection of such
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individual or organization from unfair publicity or unjust
injury. Under such rules as the President may prescribe,

members of the general public may be denied access to the

B W b

~whole or any part of the proceedings and hearings con-
ducted pursuant to the provisions of this section.

“(h) In the course of any inquiry, investigation, pro-
ceeding, or hearing to determine the fitness and qualifica-

tions of any individual for employment in or access to any

© W =N O O

defense facility or for access to classified information, whether
10 “or not on initial application for such employment or access
11 authorization, or on review of any such employment or
12 access authorization previously granted, the willful refusal
13 of any individual to answer relevant inquiries required of '
14 him, in any application form or supplement thereto, or
15 otherwise, or the giving of willfully false, misleading, or
16 evasive responses or testimony, may be considered sufficient,
17 in the absence of satisfactory explanation, to justify a refusal
18 further to process any such application until compliance
19 is made, or to justify denying, suspending, or revoking any
20 such employment or access authorization.

21 ““(i) Investigative personnel, screening or hearing offi-
22 cers, members of boards, counsel, and examiners assigned
23 or authorized for the administration or execution of the
24 regulations issued by the President pursuant to this section

25 shall be specially trained and qualified for their duties as-
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such, and shall be knowledgeable on the subject of the
origin and history of Communist and other subversive orga-

nizations, domestic and foreign, their diversity and identifica-

B W b

tion, leadership, organizational techniques, conflict doctrines,
tactics, and strategy.

“(j) The measures instituted or rules and regulations
issued pursuant to this section may operate summarily to

deny, suspend, or revoke any individual’s employment in or

© 0w =9 & O

access to a defense facility or access to classified information
10 provided that (and subject to the provisions of subsection
11 (k) of this section) he shall be notified in Writiﬁg of the
12 reasons for the action taken against him within thirty days
13 from the time such action is taken, except that the furnish-
14 ing of such statement of reasons may be postponed for
15 causes that shall be deemed good and sufficient by the
16 President but shall not be postponed for a period in excess
17 of ninety days from the time such action is taken.

18 “(k) Except as provided in subsection (l) of this
19 gection, an individual’s employment in or access to any
20 defense facility or access to classified information, may not
21 be finally denied, suspended, or revoked unless such individ-
22 yal (hereafter in this section referred to as ‘applicant’) has
23 been given—

24 “(1) a written statement of reasons for the denial,
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suspension, or revocation stated as comprehensively and
» detaiied as the national security will permit;

“(2) an opportunity, after he has replied in writing
within a reasonable time under oath or affirmation in
specific detail to the statement of reasons, for a personal
appearance proceeding at which time he may present
evidence in his own behalf;

“(8) a reasonable time to prepare for the pro-
ceeding;

“(4) the opportunity to be represented by counsel;
and

“(5) a written notice advising him of final action
which, if adverse, shall specify whether the finding has

_been for or against him with respect to each allegation

in the statemlent of reasons.
With respect to matters, other than those relating to the
characterization in the statement of reasons of any organiza-
tion or individual other than the applicant, which he con-
troverts in his reply, the applicant shall be given an oppor-
tunity to inspect any documentary evidence or cross-examine
either orally or through written interrogatories any witness
providing adverse information upon which the President
or his designee may rely in reaching a final determination
to deny or revoké the authorization for access to classified

information. However, documentary evidence which has been
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classified, and information supplied by informants, may be
received and considered without an opportunity for inspec-
tion or cross-examination if the applicant is given a summary
of such evidence or information which is as comprehensive
and detailed as the national security will permit and, in
ithe case of information supplied by an informant,. the
informant is one—

“(A) who is identified but who cannot be brought
forward because of death, serious illness, or for similar
cause; or

“(B) who cannot, f01" reasons determined by the
President (or his designee) to be good and sufficient, be
either identified or cross-examined; or

“(C) whose identity cannot be revealed, in the
judgment of the head of the Department supplying such
informant, without substantial harm to the national
interest.

Nothing contained in this title shall be deemed to support
a demand by an applicant to inspect or have access to the
investiga.tivé reports of any agency of the Government.
“(1) In cases Wheré the President at any time per-
sonally determines that the procedures authorized by other
éubsections of this section cannot he employed with ‘respect
to any individnal consistently with the national seenrity.

he may deny. suspend. or revoke such individnal’s emplov-
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ment in or access to any defense facility engaged in classified
military projects or access to classified information released
to any facility, when the President personally makes the de-
terinination to deny, suspend, or revoke such employment or
access. Such determinations shall be final.

“(m) The President may, in accordance with such
regulations as he may prescribe, provide for the reimburse-
ment of all or any part of an applicant’s net loss of earnings
resulting directly from the suspension, denial, or revocation
of employment or access to any defense facility, or access to
classified information or any facility to which classified infor-
mation has been released, if such applicant, at the time of
such suspension, denial, or revocation, was employed in any
such facility and if, at a later time, it has been determined
that (1) the applicant is eligible for such employment or
access and (2) after considering all of the facts and circum-
stances under which the suspension, denial, or revocation
occurred, it is fair and equitable that the United States,
rather than the applicant or his employer, bear the loss for
which reimbursement is to be made. Reimbursement may not
exceed the difference between the amount the applicant would
have earned as an employee of the same employer had he
continued in the same position as that held at the time of sus-
pension, denial, or revoeation and his interim earnings during

the period commencing on the date of suspension, denial, or
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revocation and ending with the date of giving notice to the
applicant by regular first-class mail addressed to his last
known address of his eligibility for employment or access
authorization. Due regard shall be given to the duty of the
applicant to minimize damages during the period of any
such suspension, denial, or revocation, by reasonably seeking
and accepting other employment for which he may be
qualiﬁed.

© 0O 9 O O Bk W DD =

“(n) Under such regulations as the President may

-y
(=)

prescribe, the President (or his designee for such purpose)

-
pd

shall have power to issue and, in his discretion for good

[y
[\

cause shown, may issue, process to compel witnesses to

-
w

appear and testify or produce evidence in a personal

-
>

appearance proceeding under subsection (k) of this sec-

—t
[

tion. Any process so issued may run to any part of the

ot
D

United States and its possessions, including the Com-

o
J

monwealth of Puerto Rico. In any such proceeding,

—
(e ]

the applicant may be called by the Government to testify

fd
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as a witness as of cross-examination. No person, on

Do
S

the ground or for the reasons that testimony or evidence,

[\
—

documentary or otherwise, required of him may tend to

[\
Do

incriminate him or subject him to a penalty or forfeiture,

[\
w

shall be excused from testifying or producing documentary

[\
>

evidence, but no natural person shall be prosecuted or sub-

n
(S

jected to any penalty or forfeiture for or on account of any
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transaction, matter, or thing concerning whiéh he, under
compulsion as herein provided, may testify, or produce
evidence, documentary or otherwise; but no natural person
s0 testifying shall be exempt from prosecution or punishment
for perjury committed in so testifying. Any person who
willfully neglects or refuses to appear, or refuses to qualify
as a witness, or to testify or produce evidence in obedience
to any process duly issued under this section, shall be fined
not more than $500, or imprisoned not more than six
months, or both. Upon certification by the President (or
his designee) concerhing any such neglect, refusal, or failure
by any person, to the United States attorney for any judicial
district in which such person resides or is found, the United
States attorney shall proceed by information for the prosecu-
tion of such person. The President (or his designee), upon
good cause shown, may (1) authorize any party to a per-
sonal appearance proceeding under subsection (k) of this
section-to obtain the testimony of any person by deposition
upon oral examination or by written interrogations, and (2)
appoint any person to obtain such testimony. Any person so
appointed shall have the power to administer oaths.

“(0) The fees and expenses of witnesses subpenaed or
called by or on behalf of the applicant shall be borne by
the applicant, excepting that the President may, in accord-

ance with such regulations as he shall prescribe, provide
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that such fees and expenses shall, under certain equitable
circumstances and in the interests of justice, be borne in
whole or in part by the United States. Witnesses subpenaed
or called to testify or produce evidence at a personal appear-
ance proceeding are authorized travel expenses and per diem
as provided by law for witnesses in courts of the United
States. A witness whose deposition is taken, and the person
taking his deposition, are entitled to the same fees that are
paid for like services in the courts of the United States.

“(p) The Administrative Procedure Act, as ameﬁded
(5 U.S.C. 1001 et seq.), shall not apply to the use or exer-
cise of any authority granted by this section.

“(q) For the purpose of this section, the term ‘classified
information’ means information, regardless of country of
origin, which, for reasons of the national defense or security,
is specifically designated by an agency of the United States
Government for limited or restricted dissemination or dis-
tribution. The term ‘classified military project’ means a
project for military use to which access is restricted, or in-
formation concerning which is for restricted dissemination or
distribution, as specified by an agency of the United States_
Government for reasons of the national defense or security.

“(r) In any case where a person’s employment in or
access to any defense facility, or any facility engaged in a

classified military project, or access to classified informa-
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tion has been denied, suspended, or revoked, pursuant to

the regulations and procedures authorized by this section or

_by reason of any agreement between such person’s employer

“and an agency or officer of the United States responsible

for the safeguarding of any such facility or information, or
by reason of any action taken by such employer in concert
with such agency or officer of the nited States, no court
of the United States shall have jurisdiction at any time to
issue any restraining order or temporary or permanent in-
junction having the effect of granting or continuing such
employment or access. No court of the United States shall
have jurisdiction of any action or proceeding on the com-
plaint of any person adversely affected by the enforcement,
execution,v or application of the provisions of this section,
except after exhaustion of the administrative remedies au-
thorized or provided bursu’ant to the provisions of this
section.”

(5) Paragraph (17) of section 3 of such Aet is
amended to read as follows:

“(17) A person, though not a member, shall be deemed
‘affiliated’ with or an ‘affiliate’ of an organization when
there exists between such- person and the organization such
a close working alliance or association that the conclusion
may reasonably be drawn that there is a mutual under-

standing or recognition between such person and organiza-
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tion that the organization can rely and depend upon such
person to cooperate with it and to work for its benefit for
an indefinite future time. A practice of giving or loaning
of money or any other thing of value, other than by a com-
mercial banking or lending institution in the usual course of
business, for- an\y purpose to any organization shall create
a rebuttable presumption of affiliation therewith. Nothing in

this paragraph shall be construed as an exclusive definition

= w0 -3 =2} (S I N w [\ -t

of affiliation.”

d
[

(6) Subsection (k) of section 13 of such Act is amended

ot
-

to read as follows:

ot
[\

“(k) When any order of the Board issued under subsec-

bk
w

tion (g), (h), (i), or (j) of this section becomes final under

- 4
>

the provisions of section 14 (b) of this title, the Board shall

-t
[

publish in the Federal Register the fact that such order has

—
)

become final.”

—
P

SEc. 2. Section 1 of title 1T of the Act of June 15, 1917
(50 U.8.C. 191), is amended as follows:

[ Y
©

(1) The last paragraph of such section is amended by

o
=]

striking out the period at the end of subparagraph (b) and

2

inserting in lieu thereof a comma and the following: “and

54
o

with authority for such purposes to deny, revoke, or suspend
23 access to such vessels, harbors, ports, and waterfront facili-
ties, and for such purposes to extend and apply to this para-

graph, to the extent the President deems applicable, the
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prbcedures, standé.rds, provisions, and regulations authorized
and provided by section 5A of the Subversive Activities
Control Act of 1950.”
(2) At the end of such section add the following‘ new
paragraph:
“In any case where a person’s employment or access

with respect to any such vessel, harbor, port, or waterfront

facility has been denied, suspended, or revoked, pursuant
to the regulations and procedures authorized by the provi-
sions of the preceding paragraph, or by reason of any
agreement between such person’s employer and an agency
or officer of the United States responsible for the safeguard-
ing of the foregoing vessels, harbors, ports, and facilitieé,
or by i'eason of any action taken by such employer in-con-
cert with such agency or officer of the United States, no
court of the United States shall have jurisdiction at any time
to issue any restraining order or temporary or permanent
injunction having the effect of granting or continuing such
employment or access. No court of the United States shall
have jurisdiction of any action or proceeding on the com-
plaint of any person adversely affected by the enforcement,
execution, or application of the provisions of the preceding
paragraph, except after exhaustion of the administrative

remedies authorized or provided under such preceding

paragraph.”
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IN THE HOUSE OF REPRESENTATIVES

FeBruary 1,1968

Mr. Benxerr (for himself, Mr. Héserr, Mr. Fisikr, Mr. LEnNox, Mr. Raxnparr,
Mr. Hicxs, Mr. Macuen, Mr. Warker, Mr. Bray, Mr. Bop WiLson, Mr.
CramBeRLaIN, Mr. King of New York, Mr. Sacrra of Oklahoma, and Mr.
Crawcy) introduced the following bill; which was referred to the Com-
mittee on Un-American Activities ’

[H.R. 15092, introduced by Mzr. Rivers on February 5, 1968; H.R. 15229, intro-
duced by Mr. Long on February 8,.1968; and H.R. 15272, introduced by Mr. Fuqua
on February 8, 1968, are identical to H.R. 15018.]

A BILL

To amend the Subversive Activities Control Act of 1950 to
authorize the I'ederal Government to bar the employment
in defense facilities of individuals believed disposed to com-

mit acts of sahotage, espionage, or other subversion.

. Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That the Subversive Activities Control Act of 1950 (50
U.S.C. 781 et seq.) is amended as follows:

(1) The second sentence of clause (7) of section 3 (50
U.S.C. 782 (7)) is amended to‘read as follows: “The term

‘defense facility’ means the whole or any part of any in-

w . =3 a (o H> w 14 L

dustrial plant or facility—

_94-756 0—68—pt. 1——3
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“(a) engaged in classified military projects;
“(b) producing weai)ons systems, subassemblies,
and their components;
"¢ (e) pfodﬂcing essential common components, in-
termediates, basic materials, and raw materials;
“(d) providing essential communications, gas,
water, and electric utilities services; or
“(e) conducting laboratory research significant to
ﬁé-tional defense ;
and whose disruption by an act of sabotage, espionage, or
other subversion would seriously impair the productive capa-
bilities or military effectiveness of the United States‘.”
(2) Section 5(a) (1) (D) (50 US.LC. 784(a) (1)
(D)) is repealed.
" (3) Section 5(b) (50 U.S.C. 784 (b)) is amended to
read as follows: | | .

“(b) Under regulations to be prescribed by the Presi-

“dent, the Secretary of Defense is authorized and directed to

_ designate ‘defense facilities,” as defined in clause (7) of sec-

tion 8 of this tltle ‘The Secretary shall promptly notify the
ma,nagement of an industrial plant or facility which he pro-

poses to designate a ‘defense facility’ of the right of the man-

agement to oppose that designation under rules prescribed by

the President, or his designee for'this purpose, by written

objection and oral arguments. In the absence of objection to
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the proposed designation or upon a final determination in
favor of such a designation, the management of the defense
facility shall immediately post conspicious notice of such
designation in such form and in such place or places as to
give notice thereof to all employees of, and to all applicahts
for employment in, such facility. Such posting shall be suffi-
cient to give notice of such designation to any person subject

to it. Upon the request of the Secretary, the management of
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any facility so designated shall require each employee of the

ot
o

facility, or any part thereof, to sign a statement that he

ot
-t

knows that the facility has, for the purposes of this title, been

ot
[ ]

designated by the Secretary under this subsection.”

-t
W

(4) The following new section is inserted after section 5:

.
N

“PROTECTION OF DEFENSE FACILITIES

fod
(<]

“Skc. 5a. (a) The President is authorized to institute

g
(=2}

such measures and issue such regulations as may be necessary

juy
-3

to bar from employment in any defense facility designated by

[
®

the Secretary of Defense in accordance with section 5 (b) of

-
el

this Act any person as to whom there is reasonable grounds

[
(=2

to believe he is disposed and has the opportunity by reason

o
—

of his employment to engage in sabotage, espionage, or other

[
Do

subversive acts against his employer. The President may

N
w

perform any function vested in him by this section through

R

or with the aid of such officers or agencies as he may desig-

25 nate.
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“(b) The authority of the President under subsection
(a) includes the right to authorize by regulation reasonable
inquiries directed ‘to an individual regarding his affiliations,

memberships, beliefs, or activities, past or present, which are

1

2

3

4

5 relévant to a determination of whether there are reasonable
6 grounds to believe that he may engage in sabotage, espio-
7 nage, or other subversive acts as an employee in a defense
8 activity. Refusal to answer such an inquiry by the individual
9 may be considered an adequate reason for concluding that
10 he should he barred from employment in a defense facility
11 if there is no reasonably available alternative source of the
12 information sought.

13 “(c) Except as provided in subsection (d) of this
14 section, no measure instituted, or rule or regulation issued,
15 pursuant to subsection (a) or (b) of this section shall
16 operate to deprive any person of employment at a defense
17 facility unless such person shall first have been notified of
18 the reasons for the action taken against him and given a
19 reasonable opportunity to present information in his behalf
20 including his reasons for refusing to answer inquiries or sup-
21 ply information. The reasons for the action taken against
22 him shall be sufficiently specific to permit the person to re-
23 spond to them, and such opportunity shall, if the person
24 50 desires, include a hearing. The Administrative Procedure

25 Act shall not be applicable to proceedings under this section. .
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5
Nothing contained in this section shall be deemed to require
any investigatory organization of the United States Govern-
ment to disclose its informants or other information when
such disclosure, in the opinion of the head of the organiza-
tion, would be substantially harmful to the national interest.
However, if such information is not disclosed the person
against whom the action is taken shall be furnished with a
fair summary of the information in support of the reasons for
the action taken against him.

“(d) The measures instituted, or rules or regulations
issued, pursuant to subsection (a) or (b) hereof may oper- -
ate to bar summarily any person employed at a defense
facility from employment at such facility provided that he
shall be notified in writing of the reasons for the action
taken against him within thirty days from the time he is so
barred. The furnishing of the statement of reasons to the
person so barred may be postponed, from time to time,
based on a written determination that, for good cause
shown, it is not feasible to furnish the statement of reasons
within the time prescribed but, in any event, the statement of
reasons shall be furnished to the person affected within-
ninety days from the time he is barred. Anyone barred un-
der these provisions shall be given a reasonable opportunity
to' defend himself against such an action, including, if he

so requests, a hearing. Any request for a hearing shall be
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filed by the person affected within thirty days of the date
the statement of reasons was issued to him unless on appli-
cation, it is found, for good cause shown, that the person
affected should be granted additional time to request a
hearing, but, in any event, a request for a hearing must
be filed by the person affected within ninety days of the date
the statement of reasons was issued to him. A determina-

tion shall be made and transmitted to the person affected
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promptly, and if appellate proceedings are provided by
10 the rules or regulations for review of any such determi-
11 nation, they shall be conducted expeditiously. If the sum-
12 mary bar against such person is removed as a result of any
13 proceedings, the person shall be compensated by the United
14 States solely for the earnings he lost because of his debar-
15 ment from employment in the designated defense facility,
16 hut not for more than the difference between the amount
17 the person would have earned at the rate he was receiving
18 on the date the bar was placed against him and the amount
19 of any interim net earnings. Appropriations available to de-
20 partments or agencies concerned may be used to pay com-
21 pensation authorized by this section.”

22 “(e) The authority of the President under subsection
23 (a) includes the right to seek in any appropriate Federal
24 court a temporary or permanent injunction, restraining

25 order, or other order against the management of a defense
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facility designated in accordance with section 5F(b) of this
Act to prevent the employment of a person found, in aceord-
ance with subsection (¢) or (d), to be disposed and to have
the opportunity to engage in sabotage, espionage, or other
subversive acts against his employer.”
Sec. 2. This Act shall take effect sixty days following

the date of ehactment.
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IN THE HOUSE OF REPRESENTATIVES

FeBrUARY 15,1968

Mr. Epamonpson introduced the following bill; which was referred to the Com-
mittee on Un-American Activities

A BILL

To amend the Subversive Activities Control Act of 1950.>
Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembied,
That section 3 of the Subversive Activities Control Act of
1950 is amended—

1
2
3
4
5 (1) by striking out paragraph (7) and inserting in
6 lieu thereof: | .

7 “(7) The term ‘defense facility’ means any plant, fac-

8 tory, or other manufacturing or service establishment, or any

9 part thereof, engaged in the production or furnishing, for the
10 use ‘o'f the Goverm_nent of any commodity or service deter-

11 mined and designated by the Secretary of Defense to be of
I .
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such character as to affect the military security of the United
States.”; and
(2) by adding at the end the following new
paragraphs:
“ (20) The term ‘sensitive position’ means any position
in which an employee would have access to information or
material which has been duly classified in the interest of

national security, by any officer or employee of any executive
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agency acting under authority conferred by law or Executive
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order, as ‘secret’ or ‘top secret’ or, in the case of the Atomic
11 Energy Commission, as ‘atomic secret’ or ‘atomic top secret’.
12 “(21) The term ‘active member’ means a current or
13 recent member who participates or has recently participated

14 in activities or programs of a Communist-action organization

15 with the knowledge of the organization’s illegal advocacy
16 or the intent to further the objectives of the Communist
17 organization.”

18 That section 5 of the Act is amended—

19 (1) by striking out paragraph (a) (1) (D) and
20 inserting in lieu thereof: »

21 “(a) (1) (D) if such organization is a Communist-action
22

organization and such member is an active member of such

23 organization, to engage in an employment in a sensitive posi-

24 tion in a defense facility.”
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IN THE HOUSE OF REPRESENTATIVES

MarcH 7,1968

Gourney introduced the following bill; which was referred to the Com-
mittee on Un-American Activities

A BILL

To strengthen the internal security of the Uﬁted States.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Internal Security Act of
1968”.

TITLE I—AMENDMENTS TO TITLE 18, UNITED
STATES CODE

Sec. 101. SABOTAGE ON WAR PREMISES oR Na-
TIONAL-DEFENSE PREMISES.— (2) The definition of “war
premises” in section 2151 of title 18, United States Code,
is amended to read as follows:

“The words ‘war ]Sremises’ iﬁelude all buildings,

I
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grounds, mines, or othef places wherein such war material
is being or may be produced, manufactured, repaired, stored,
mined, extracted, ‘distributed, loaded, unloaded, or trans-
ported, together with all machinery and appliances thergin
contained; and all forts, arsenals, navy yards, camps, ;ns-
ons, or other military or naval stations of the United States,
or any associate nation.”

(b) The definition of “national-defense premises” in
section 2151 of title 18, United States Code, is amended to
read as follows:

“The words ‘national-defense premises’ include all build-
ings, grounds, mines, or other places wherein such national-
defense material is being or may be produced, manufactured,
repaired, stored, mined, extracted, distributed, loaded, un-
loaded, or transported together with all machinery and
appliances therein contained; and all forts, arsenals, navy
yards, camps, prisons, or other military or naval stations of
the United States.”

Sec. 102. SMITH AoT AMENDMENTS.— (a) The first

- paragraph of section 2385 of title 18 of the United States

Code is amended so as to read :
- “Without 'regard to the immediate provable effect
of such action, whoever knowingly or willfully advocates,
abets, advises, or teaches the duty, necessity, désirability,

or propriety of overthrowing or destroying the Gov-
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ernment of the United States or the government of any

State, Terﬁtory, District or possession thereof, or the

government of any polific&l subdivision therein, by

force or violence, or by the a;esassina,tioﬁ of any officer
_ of any such government; or”. ‘

(b) Section 2385 of title 18 of the United States Code
is amended by inserting therein, immediately after. the first
ﬁaragraph thereof, the following new paragraph:

“Whoever, with intent to cause the overthrow or
destruction of any such government, in any way ér by
any means a,dvocates,l advises, or teaches the duty,
necessity, desirability, or‘.i)ropﬁety of overthrowing or
destroying any such g;overn;l;nt by force or violence;
or”.

(¢) The last paragraph of section 2385 of title 18 of
the United States Code is amended to read as follows:

“As used in this section, the term ‘organize’ with respect
to any society, group, or assembly of persons, includes en-
couraging recruitment or the recruiting of new or additional
members, and the forming, regrouping, or expansion of new

or existing units, clubs, classes, or sections of such society,

‘group, or assembly of persons.”

8Ec. 103. ProHIBITING A TO FOREIGN GOVERN-
MENT Encacine Our ARMED FORCES IN CoMBAT.— ()

Chapter 115 of title 18 of the United States Code (relating to
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treason, sedition, and subversive activities) is hereby
amended by adding at the end thereof the following new
seotion :
“§2392. Aid to foreign government engaging our Armed
Forcés in combat

“(a) Whoever, owing allegiance to the United States,
knowingly and willfully gives aid or comfort to an adversary
of the United States by an overt act, within‘the United States
or elsewhere, shall be fined not more than $10,000 or im-
prisoned not more than ten yearé, or both.

“(b) As used in this section the term ‘adversary of
the United States’ means any foreign nation or armed group
Which is engaged in open hostilities against the United States ‘
or with which the Armed Forces of the United States are’
engaged in open hostilities.”

(b) The analysis of chapter 115 of such title is amended
by adding at the end thereof the following new item:

#2892, Aid to foreign government engaging our Armed Forces in combat.”

TITLE ITI-AMENDMENTS TO THE INTERNAL

SECURITY ACT OF 1950
SEC. 201. SUBVERSIVE ACTIVITIES CONTROL Boarp.—
(a) Section 12 of the Subversive Activities Control Act, as
amended (50 U.S.C. 791), is further amended—
(1) by inserting in subsection (a), immediately

after the third sentence thereof, the following new sen-
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tence: “The term of office of each member of the Board
appointed after January 1, 1969, shall be for seven years
from the date of expiration of the term of his prede-
cossor, except that the term of office of any member
appointed to fill a vacancy oceurring prior to the expira-
tion of the term for which his predecessor was appointed
shall be for the remainder of the term of his prede-
cessor.”;

(2) by inserting in subsection (a), immediately
preceding the last sentence thereof, a new sentence as
follows: “The Chairman shall function as the chief
executive and administrative officer of the Board with
réspect to (1) the appointment and supervision of per-
sonnel employed under the Board, except such person-
nel employed regularly and full time in the immediate
offices of members of the Board other than the Chairman,
and (2) the use and expenditure of funds, except that -
the Board shall bave the functions of preparing and
revising budget estimates and determining upon the dis-
tribution of appropriated funds according to major pro-
grams and purposes.” ; and

(3) by repealing subsection (i) thereof.

(b) Subchapter II (relating‘ to Executive Schedule pay

24 rates) ‘of chapter 53 of title 5, Uﬁited States Code, 1is

25 gmended as follows:
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1 (1) Section 5314 is amended by inserting at the end
2 thereof the following new item:
3 “(53) Chairman of the Subversive Activities Con-
4 " trol Board.”
5 (2_) Section 5315 is amended by inserting at the end
6 thereof the following new item:
7 “(90) Members, Subversive Activities Control
8 Board.”
9 (8) Section 5316 is amended by striking out items

10 (34) and (92).

1 Sec. 202. REVIEW OF DETERMINATIONS OF THE
12 Boarp.—Section 14 of the Subversive Activities Control
13 Act, as amended (50 U.S.C. 793), is further amended by
14 adding at the end of subsection (a) thereof the following
15 new sentence: “In any appeal or review pursuant to this
16 subsection, the sole question to be decided shall be fhe valid-
17 ity of the decision and order of the Board at the time of
18 - issuance thereof.”

19 Sec. 203. FiNDINGS OF FACT.—The Congress finds and
20 declares tha?;; because of the totalitarian nature of the world
21 Communist conspiracy, the fact that a major objective of
22 such conspiracy is the overthrow of the Government of the
23 United States by force and violence, the obligation imposed in
24 Communist discipline upon members of Communist organiza- -

25 tions to take advantage of oppoftunities to act in furtherance
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of the aforesaid objective, and the likelihood that an individ-
ual who willfully and knowingly chooses to be a member of a;
Communist organization (and thereby.mbject to Communist
discipline) will act in furtherance of the aforesaid objective if
given opportunity to do so, it is per se a clear and pfeseﬁt
danger to the national security to have employed in a defense
facility an individual who, after the expiration of ninety days
following an order of the Subversive Activities C_ontrol
Board designating an organization as a Communist-action
organization, and with knowledge or notice of such order,
has elected to remain or to become a member of such
organization. ‘

Sec. 204. ComMUNISTS BANNED FROM DEFENSE
FaorLrries.— (a) Section 8 of the Internal Security Act
of 1950 is amended by striking out “For. the purpose of this
title—", and inserting in lieu thereof: “For the purposes of
this title, unless otherwise provided—".

(b) Subsection (a) (1) of section 5 of the Internal
Security Act of 1950 is amended (1) by striking out
“United States; or” in paragraph (B), and inserting in lieu
thereof “United States.”, and (2) by sﬁiking out para-
graphs (C) and (D). ‘ '

(c) Subsection' (a) (2) of section 5 of such Act is
amended by striking out “or of any defense facility”,
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8
1 (d) Subsection (b) of section 5 of such Act is redesig-
" 2 nated as subsection (c). '
3 (e} Section 5 of such Act is further amended by insert-

4 ing immediately after subsection (a) a new subsection as
-5 follows:

6 “{b) {1) It shall be unlawful—

T ‘ “(A) for any member of a Communist orgaﬁiza—
8 tion, knowing or having reasonable grounds for believing
9 such organization to be a Communist organization, in

10 - -seeking, accepting, or holding employment in any de-

11. - fense facility, to conceal or fail to disclose the fact that
12 he is & member of such organization; or

13 “(B) for any individual whe is an active merﬁber
14 of an organization, knowing such organization to be an
15 organization as to which there is in effect a final order

16 of the Subversive Activities Control Board by which

17 such organization has been determined to be a Com-
18 . ;. munist-action organization, and having subscribed or
19 .. ‘assented to any unlawful objective of such organization,

20 to engage in any employment which may affect the
21 - national security of the United States in a facility which
22 is designated as a defense facility (as defined by para-
23 graph (7) of section 3 of the Subversive Activities
2¢  OControl Act of 1950) under a currently valid designa-

94-756 0—68—pt. 1I——4
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tion by the Secretary of Defense, with knowledge or

with notice of such designation; or
“(C) for any officer or employee of a defense
facility (i) to contribute funds or services to a Com-

munist organization, knowing or having reasonable

grounds for believing such organization to be a Com-

munist organization, or (ii) to advise, counsel, or urge
any person, knowing or having reasonable grounds for
believing that such person is a member of a Communist

organization, to perform, or to omit to perform, any act

if such act or omission would constitute a violation of

paragraph (A) or (B) of subdivision (1) of this sub-
section.
“(2) As used in this subsection—

“(A) The term ‘Communist-action organization’
means any organization in the United States (other
than a diplomatic representative or mission of a foreign
government accredited as such by the Department of
State) which (i) is substantially directed, dominated,
or controlled by the foreign govei’nment or foreign or-
ganization controlling the world Communist mo{?ement
referred to in section 2 of this title, and (ii) operates

primarily to advance the objectives of such world Com-

 munist movement as referred to in section 2 of this title.
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“(B) The term ‘Communist organization’ means a
Communist-action organization, and any organization in
the United States (other than a Communist-action or-
ganization) which (i) is substantially directed, domi-
’n.ated, or controlled by a Communist-action organization,
or (ii) is substantially directed, dominated, or con-

trolled by one or more members of a Communist-action

organization, and (iii) is primarily operated for the

@@ 00 I & v B W N M

purpose of giving aid and support to a Communist-action

ot
o

organization, a Communist foreign government, or the

-t
-

world Communist movement referred to in section 2 of

9

this title.”

13 (f) Subsection (c¢) of section 5 of such Act (as redesig-
14 nated by subsection (d) of this section) is amended by add-
15 ing at the end thereof the following:

16 “In making any determination under this subsection with

17 respect to any facility, the Secretary shall consider—

18 “(1) the danger of the occurrence of espionage
19 . within such facility arising from (A) access by persons
20 admitted thereto to classified information or material,
21 (B) opportunity afforded to such persons for association
22 with other persons having access to or knowledge of

23 classified information or material, and (C) opportunity
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available to such persons to influence or deter, or to
attempt to influence or deter, the formulation or imple-
mentation of any policy or the performance of any func-
tion or operation which may affect the national security;
and

“(2) the danger of the occurrence of sabotage
within such facility aﬁsing from (A) access, by persons
admitted thereto, to premises at which functions or oper-
atiens which may affect the national security are or may
be perfornﬁed or carried into effect, (B) access by such
persons to premises or instrumentalities for control or
communication which are necessary for the maintenance
and normal operation of basic services required by such
facility, including (without limitation) the services of
heating, lighting, air conditioning, water supply, and
sewerage, and (C) access by such persons to any other

means for the commission of acts of sabotage or for the

- acquisition of knowledge which would provide opportu-

nity for or facilitate the commission of such acts.

20 A1l determinations made under this subsection shall be sub-

21

ject to judicial review pursuant to chapter 7, title 5, United

22 Gtates Code.”
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TITLE III—COURTS AND WITNESSES
REPRISALS AGAINST CONGRESSIONAL WITNESSES

PROHIBITED

Src. 301, (a) Section 1505 of title 18 of the United

States Code is amended by inserting “(a)” before “Who-

ever” at the beginning thereof and by adding at the end

thereof the following new subsection:

“(b) Whoever as an officer of the United States or of
any department or agency thereof causes or attempts to cause
a witness, who is a member of the Armed Forces of thé
United States or an officer or employee of the United States
or of any department or agency thereof, to be demoted,
sus‘pended, dismissed, retired, or otherwise disciplined on
account of his attending or having attended any inquiry or
investigation being had by ecither House, or any committee
of either House, or any joint committee of the Congress, or
on account of his testifying or having testified to any matter
pending therein, or on account of his expression on the
hearing record of his personal opinion with respect to any
matter pending therein, or on account of his giving of any
testimony which discloses any subversive activity or wrong-
doing within any department or agency in the executive
branch of the Government other than testimony disclosing
nﬁsfeasahce, malfeasance, dereliction of duty, or past repre-

hensible conduct on the part of such witness, shall be fined
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not more-than $5,000 or imprisoned not more than five
years, or both. Nothing contained in this pﬁragraph shall
be deemed to authorize or to require the disclosure of (1)
national security information, or (2) unconfirmed deroga-
tory information from the files of, or information furnished
in confidence to, any recognized intelligence agency of the
(overnment, or the existence of any such information.

‘“The demotion, suspension, dismissal, or retirement

(other than voluntary or for physical disdbility) of any such

witness within one year after attending or testifying in such
inquiry or investigation, unless such testimony discloses
misfeasance, malfeasance, dereliction of duty, or past repre-
hensible conduct on the part of such witness, shall be consid-
ered prima facie evidence that such witness was demoted,
suspended, dismissed, or retired because of such attendance
or such testimony.”

(b) Section 3486 of title 18 of the United States Code
is amended by adding at the end thereof the following new
subsection

“(e) No witness, who is a member of the Armed Forces
bf the Unifed States or an officer or employee of the United
States, or of any department or égency thereof, shall be
demoted, suspended, di's_missed,‘retired, or otherwise disci-
plined on account of testimony given or official papers or rec-

ords produced by such witness before either House, or beiore
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© any committee of either House, or before any joint committee

established by a joint or concurrent resolution of the two

Houses of Congress, unless such testimony is given or such

official papers or records are produced in violation of law,-

or unless such testimony or the production of such papers

or records discloses misfeasance, malfeasance, dereliction of

duty, or reprehensible conduct on the part of such witness.”

ADDITIONAL PROHIBITION

Sgo. 302. (a) Any reprisal taken by (1) any depart-
ment or agency of the United States, or (2) any employee
thereof acting (A) in his official capacity, (B) through the
use of the powers of his office or position, or (C) within the
scope of his authority, in any manner or by any means not
prohibited by section 1505 of title 18, United States Code,
against (1) any witness who testifies or has testified before
any joint committee, committee, or subcommittee of the
Congress, for or on account of his testimony or the fact of

his having testified, or (2) any officer or employee of such

department or agency who furnishes or has furnished to (A)

any joint committee, committee, or subcommittee of the Con-
gress having jurisdiction with respect thereto, (B) the
Chairman or a member thereof, or (C) the head of the staff
of such committee or subcommittee, for the use or informa-
tion thereof, any information or any document or other

paper disclosing any wrongdoing or breach of security in
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such agency, for or on account of the nature of such infor-
mation or documentation so furnished or the fact of his
having so furnished it, is hereby prohibited.
(b) Any person who violates subsection (a) of this

section by (1) ordering, initiating, or otherwise causing, or

~ (2) approving, or (3) urging, advising, or otherwise at-

tempting to bring about, or (4) conspiring to cause or to
bring about, any reprisal prohibited by such subsection shall
be guilty of a misdemeaﬁor, and upon conviction thereof shall
be punished by imprisonment for not to exceed one year or
by a fine of not to exceed $1,000 or by both such fine and
such imprisonment.
ACCELERATED CONSIDERATION OF SUBVERSIVE CASES

SEc. 808, In the application of rule 50 and rule 39 (d)
of the Federal Rules of Criminal Procedure and of rule 20 of
the Rules of the Supreme Court of the United States, the
United States district courts, the United States courts of ‘
éppeals, and the Supreme Court of the United States, re-
spectively, shall give preference in time of hearing and deter-
mination to criminal proceedings involving offenses described
in chapter 37 (relating to espionage and censorship), chap-
ter 105 (relating to sabotage), and chapter 115 (relating to
treason, sedition, and subveréive activities) of title 18 of the
United States Code and subsection 10 (b) of the Atomio
Energy Act of 1946 (42 U.S.C. 1810(b) ), and to criminal
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1 proceedings involving an attempt or a conspiracy to commit

2 any offense described in sueh chapters or such subsection.
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PURPOSES OF H.R. 15626 AND CERTAIN COURT DECISIONS PERTINENT
THERETO

The principal purposes of the bill are:

(1) To restore vitality to section 5(a) (1) (D) of the Subversive Activities
Control Act of 1950 which made it unlawful for members of Communist-action
organizations to engage in employment in a defense facility. This provision had
been voided by the Supreme Court in United States v. Robel, decided December
11, 1967. ’

(2) To give express congressional sanction for the institution of measures and
regulations establishing a security clearance program for employment in or
access to defense facilities, for the purpose of safeguarding such facilities against
sabotage, espionage, or other subversive activity. See Greene v. McElroy, 360
U.S. 474 (1959).

(8) To give express congressional sanction for the institution of measures and
regulations establishing an industrial security clearance program for the protec-
tion of classified information released to United States industry or any facility in
the United States. See Greene v. McElroy, supra; Shoultz v. Secretary of De-
fense, United States District Court, Northern Distriet of California, decided
February 9, 1968.

(4) To give express congressional authorization for the institution of measures
and regulations establishing a personnel security clearance program for access to
vessels, harbors, ports, and waterfront facilities under the Magnuson Act, to
remedy a deficiency revealed by the Supreme Court in Schneider v. Commandont,
United States Coast Guard, decided January 16, 1968.

(5) To establish procedures strengthening the administration and enforcement
of the foregoing security programs by authorizing specific investigation, hearing,
and review procedures, including the subject matter of inquiries, the cross-exam-
jnation and confrontation of witnesses, the issuance of compulsory process for
attendance of witnesses, the granting of immunity for compelled testimony, the
regulation of jurisdiction of courts in certain proceedings, and authority for
reimbursement to persons under certain circumstances for loss of earnings.

UNITED STATES V. EUGENE FRANK ROBEL
UNITED STATES SUPREME COURT, DECIDED DECEMBER 11, 1967

The decision

The opinion for the Court was delivered by Chief Justice Warren. Justice
Brennan in a separate opinion concurred in the result. Justice White, with
whom Justice Harlan joined, filed a dissenting opinion. Justice Marshall took no
part in the consideration or the decision of the case.

In this case, the Supreme Court held section 5(a) (1) (D) of the Subversive
Activities Control Aect of 1950 to be void on its face for “overbreadth,” unconsti-
tutionally abridging the “right of association” protected by the first amendment.

Section 5(a) (1) (D) made it unlawful for any member of a “Communist-
action organization,” with knowledge or notice that such organization is regis-
tered or that there is in effect a final order of the Subversive Activities Control
Board requiring such organization to register, “to engage in any employment in
any defense facility.”

The term “defense facility” is defined in sections 8(7) and 5(b) of the act as
any facility designated by the Secretary of Defense “with respect to the opera-
tion of which he finds and determines that the security of the United States
requires the application of the provisions” of section 5(a). )

Pursuant to the provisions of the act, the Secretary of Defense designated the
Todd Shipyards Corporation of Seattle, Washington, as a “defense facility.”
Fugene Frank Robel, 2 member of the Communist Party of the United States, an
organization which had been found by final order of the Board to be a “Com-
munist-action organization,” was employed at that shinyard as a machinist and
was indicted under the provisions of section 5(a) (1) (D), charged with a viola-
tion of its provisions.

. The district court granted Robel’s motion to dismiss the indictment. The Su-
preme Court affirmed, although on a basis differing from that of the district
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court, declaring the provision under which the indictment was found to be, as
previously stated, in violation of Robel’s first amendment “right of association.”
In affirming the dismissal of the indictment, Chief Justice Warren, for the
majority, said:
“':l‘hat statute casts its net across a broad range of associational activities, in-
discriminately trapping membership which can be constitutionally punished and
membership which cannot be so proscribed. It is made irrelevant to the statute’s
operation that an individual may be a passive or inactive member of a designated
organization, that he may be unaware of the organization’s unlawful aims, or
that he may disagree with those unlawful aims. It is also made irrelevant that
an individual who is subject to the penalties of §56(a) (1) (D) may occupy a non-
sensitive position in a defense facility. Thus, § 5(a) (1) (D) contains the fatal
defect of overbreadth because it seeks to bar employment both for association
which may be proscribed and for association which may not be prosecribed con-
sistently with First Amendment rights, * * *»

Mr. Justice Brennan, concurring in the result, said that he was “not pur-

suaded” that section 5(a) (1) (D) was fatal for “overbreadth” as he had agreed

was the case in other contexts, particularly in Aptheker v. Secretary of State,
378 U.8. 500, by which the Court struck down section 6 (passport prohibitions)
of the act on the same ground now applied by it to section 5(a) (1) (D). He
pointed out that “Congress often regulates indiscriminately, through preventive
or prophylactic measures” and that such regulation has been upheld even where
fundamental freedoms are potentially affected. He said that we may assume
that Congress may have been justified in its conclusion that alternatives to sec-
tion 5(a) (1) (D) were inadequate for the safeguarding of essential defense fa-
cilities against espionage and sabotage, and therefore the Congress could con-
stitutionally exclude @Il party members from employment in them.

Mr. Justice Brennan said that his quarrel with the provision was based on the
fact that the Congress gave the Secretary of Defense no meaningful standard
to govern his designation of defense facilities, thus creating a danger of an ar-
bitrary application of criminal sanctions in an area of protected freedoms. The
absence of adequate standards, he said, reflected the failures of Congress (1)
to make a legislative judgment on the extent to which the prophylactic measure
should be applied, (2) to assure respect for constitutional liberties because of
the absence of any type of administrative hearings, public or private, on the Sec-
retary’s designation, or the review thereof, and (3) to give adequate notice to
persons affected by criminal sanctions as to whether the Secretary is acting with-
in his authority, so that they may determine whether or not to risk disobedience.

Relevant provisions in H.R. 15626 :

The bill so narrows the type of facilities which may be designated as such by
the Secretary of Defense that all positions of employment therein may reason-
. ably be said to be sensitive. Moreover, section 5(a) (1) (D), which establishes
criminal sanctions, has been amended so as to require (1) proof of membership
in a Communist-action organization, plus (2) proof of such member’s actual
knowledge or notice of the final order of the Board determining it to be an or-
ganization of that type,” plus (3) such member’s actual knowledge or notice of
the designation of the facility as a defense facility.

In addition, the bill remedies the objections raised by Mr. Justice Brennan in
his concurring opinion, by establishing a meaningful standard for the designation
of defense facilities by the Secretary of Defense, with provisions reflecting (1)
a legislative judgment as to the extent to which the prophylactic measure is to be
applied, (2) procedural safeguards assuring respect for constitutiona} liberties,
and (3) adequate notice to persons affected by the criminal sanctions as to
whether the Secretary is acting within his authority.

1 The bill amends section 13(k) of the act by repealing clauses imputing (“copstruc-
tive’’) notice to members of Communist oreanizations on publication of the Board’s final
orders in the Federal Register. In Aptheker v. Secretary of State, supra, Mr. Justice
Goldberg. for the majority, noted that section 13(k) of the act provided that publication
in the Federal Register of the fact of the Board’s final order ¢ ‘sh-nll"oonstltute notice to
all members of such organization that such order has become final,’ ” pointing out that
the terms of section 6 (passport prohibitions) apnlied whether or not the member
actually knew or believed that he was associated with a Communist organization.
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GREENE V. M'ELROY

: - 360 U.B. 474
The decision

_The opinion for the Court was delivered by Chief Justice Warren. Concurring
views were expressed by Justices Frankfurter, Harlan, and Whittaker. Justice
Clark filed a dissenting opinion.

In this case the Court struck down that portion of the industrial security
program established by the Department of Defense under which a person’s fit-
ness for clearance was determined on the basis of fact determinations in which
individuals were denied “traditional procedural safeguards of confrontation and
cross-examination.” The Court did so on the ground that the regulations were
not specifically authorized by the President or the Congress, without deciding
whether the President or the Congress has inherent authority to create such a
program,

Greene, who began his employment in 1937 with the Engineer and Research
Corp., a business devoted mainly to the development and manufacture of
mechanical and electronic products, was first employed by that corporation as
a junior engineer and at the time of his discharge in 1953 was vice president and
. general manager. He had been credited with the development of a complicated
electronic flight simulator and with the design of a rocket launcher, produced
by this corporation and long used by the Navy. The corporation was engaged in
classified contract work for the various armed services and had entered into a
security agreement or contract by which the corporation agreed, in the perform-
ance of this work, to provide and maintain a system of security control, and that
it would not permit any individual to have access to classified matter unless
cleared by the Government. During the World War II period, Greene had
received security clearance, but in 1951 information came to the attention of
the Government, including evidence of his maintenance of a close and sympa-
thetic association with various officials of the Soviet Embassy, which showed
gltearly that Green was a security risk, if not actually disloyal to the United

ates.

A letter of charges was delivered to Greene, and he was informed that he could
seek a hearing before the Review Board. He appeared with counsel, was ques-
tioned, and in a series of hearings was given an opportunity to present his
witnesses and his case. Greene’s own admissions would seem to establish what
the Government had reasonably concluded, namely, that he was a security risk,
although the Government presented no witnesses and, relying largely on con-
fidential reports, did not give Greene the opportunity to confront and cross-
examine confidential informants whose statements reflected on him. Greene’s
security clearance was finally withdrawn and, as a result, his services were no
longer useful to his corporation. He was forced to resign from his offices in the
corporation and was discharged.

Greene appealed to the district court asking for a declaration that the revoca-
tion of his security clearance was unlawful and void on the ground that he was
denied liberty and property without due process of law in contravention of the
fifth amendment. The district court and the court of appeals upheld the revoca-
tion. The Supreme Court reversed.

Conceding that the President in general terms had authorized the Department
of Defense to create procedures to restrict the dissemination of classified infor-
mation and that even in the absence of a specific delegation the Department was
authorized to fashion and apply a clearance program which would afford affected
persons the safeguards of confrontation and cross-examination, the Court held,-
however, that in the absence of explicit delegation by either the President or
the Congress the Department could not fashion and apply the program which
it did in-revoking Greene’s security clearance.

The decision left several basic questions unanswered, which is evident in the
opinion of the Chief Justice who said:

“Whether those procedures under the circumstances comport with the Constitu-
tion we do not decide. Nor do we decide whether the President has inherent
authority to create such a program, whether congressional action.is necessary,
or what the limits on executive or legislative authority may be. We decide only
that in the absence of explicit authorization from either the President or Con-
gress the respondents were not empowered to deprive petitioner of his job in a
proceeding in which he was not afforded the safeguards of confrontation and
cross-examination.”
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(It is to be noted that following this decision the President on February 20,
1960, issued Executive Order 10865, giving authority to certain departments, in-
cluding the Department of Defense, to issue regulations for the safeguarding
of classified information released to United States industry, with express provi-
sions regulating the exercise of the privileges of confrontation and cross-exami-
nation. However, no case has reached the courts in which the new regulations
relating to eross-examination and confrontation have been called into question.)

Relevant provisions in H.R. 15626

The bill (see particularly subsection (k), at page 15) gives express congres-
sional sanction for the application of personnel screening procedures, including
the regulation of the privileges of confrontation and cross-examination, in sub-
stantially the same form as now prescribed by Executive Order 10865 and Depart-
ment of Defense directives. It is believed that the provisions of the bill accord
maximum benefits to the individual consistently with the imperative and over-
riding demands of the national security.

DEXTER C. SHOULTZ V. SECRETARY OF DEFENSE
U.S. DISTRICT COURT, N. D. CAL., DECIDED FEBRUARY 9, 1968
The decision

The court in this case temporarily and, after hearing, permanently enjoined
the Secretary of Defense from suspending Shoultz’s security clearance for ac-
cess to information classified as secret, on the ground that the particular pro-
cedure under which the suspension was applied was not specifically authorized
by the President or Congress. )

Shoultz, a holder of a security clearance for access to information classified
as secret, was employed by Lockheed Missiles and Space Company, of Sunnyvale,
California. While thus employed he was notified that the Screening Board of the
Department of Defense had some new information affecting his continued
eligibility for clearance and that his status was to be reexamined on the basis
of this information. He was requested to attend an interview at which he would
be questioned on matters germane to his continuing eligibility. He was advised
that he could be represented by counsel at the interview and that he would
be afforded an opportunity to make a statement on his behalf. He was also
advised that his refusal to answer questions relevant to his continued eligibility
would result in a suspension of his existing clearance and that further processing
of his case would be discontinued.

Shoultz appeared, stated his name, address, and employment, in response to
questions propounded by the Department counsel who was conducting the inter-
view, but declined to answer all other questions on the ground that they were
irrelevant, incompetent, and immaterial. Thereafter, he was informed by the
Department of Defense by letter that his refusals denied to the Screening Board
information which was essential to a determination of his continued eligibility
for security clearance and that without such information the Board was unable
to reach the affirmative finding that his continued clearance would be clearly
consistent with the national interest, as required by section 2 of Executive
Order 10865.

Shortly thereafter Shoultz was notified by his employer that he would be
placed on “prolonged leave of absence” without pay until such time as his
clearance status was settled. He then brought his action to enjoin the Secretary
of Defense from suspending his secret security clearance.

The court granted a temporary restraining order and, after hearing, per-
manently enjoined the Secretary of Defense from suspending Shoultz’s security
clearance.’ It did so on the ground that the procedure adopted in this case had
not been specifically authorized by the President or the Congress, citing Greene
v. McElroy, supra. Pointing out that the “suspension” which entailed a discon-

1The order, however, was subject to the qualification that it ‘“does not prevent
defendants from taking appropriate action to safeguard the national security under
section 9 of the Executive Order 10865 or any other provisions of Directive 5220.6, if
they be so advised.” (Sec. 9 of E.O. 10865 authorizes the head of the department to
exercise a nondelegable power personally to deny or revoke access authorization when
he detérmines that the hearing procedures prescribed in sections 3, 4, and 5 cannot be
invoked consistently with the national security. Department of Defense Directive 5220.6,
which regulates industrial personnel access authorization, contains hearing procedures
similar to those set forth in subsection (k) at page 15 of the bill, to be employed prior
to final denial or revocation of access authorization.)
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tinuance of the processing of Shoultz’s clearance had the same final effect on his
livelihood as gave the Supreme Court concern in Greene, the-district judge said:

“This Court believes that the teaching of Greene is that an agency of the
federal government cannot, without affording the traditional forms of fair
procedure, take administrative action which effectively deprives an individual of
his means of livelihood on loyalty or security grounds uniess, at the least, Con-
gress (or the President, if he is the source of the power) has expressly author-
ized the lesser procedure.”

(The application of the equitable remedy of injunction, rather than a remedy
at law, seems particularly objectionable in this case. The exercise of judicial
power’ to order continuing access to classified information, on procedural
grounds, prior to a final determination of the access privilege on the merits by
agencies responsible for the safeguarding of such information, poses the gravest
dangers to the national security, and would seem to constitute a premature
intrusion by the judiciary upon executive responsibilities and a judicial usurpa-
tion of executive discretion.)

Relevant provisions of H.R. 15626

The bill contains provisions authorizing the President (1) to discontinue pro-

" -cessing an application for clearance or review thereof, and to deny, suspend, or

revoke access authorization, when an applicant refuses to answer relevant in-
quiries in the course of any investigation, inquiry, or proceeding for determina-
tion of the individual’s fitness or eligibility, and (2) summarily to deny, suspend,
or revoke any individual’s access to classified information or employment in or
access to a defense facility. The individual is entitled, however, in either case
to a prompt hearing upon any such denial, suspension, or revocation under the
provisions of subsection (k) (at page 15) of the bill. (See Borrow v. Federal
Communications Commission, 285 F. 2d 666 (1960), cert. denied 364 U.S. 892.)

The bill also contains provisions limiting the jurisdiction of courts to grant
any restraining order or temporary or permanent injunction having the effect
of granting or continuing access to classified information or employment in or
access to a defense facility. As to other relief, the jurisdiction of the courts is
not limited except that a person adversely affected by the enforcement, execu-
tion, or application of the personnel screening programs may not resort to the
courts until he has exhausted the administrative remedies provided in the pro-
visions of the bill

HERBERT SCHNEIDER V. WILLARD SMITH, COMMANDANT, UNITED STATES COAST
. ‘GUARD
U.8. SUPREME COURT, DECIDED JANUARY 16, 1968

The decisign .

The opinion for the Court was delivered by Justice Douglas. Justice Black
expressed concurrence with the opinion, and with a statement of Justice Fortas.
Justice Fortas concurred in a separate opinion with which Justice Stewart
agreed. Justice White, with whom Justice Harlan joined, concurred in the result,
Justice Marshall took no part in the consideration or decision of the case.

In this case the court held that the Magnuson Act gave the President no
authority to set up a personnel security screening program with respect to mer-
chant vessels of the United States.

Under the Magnuson Act, 50 U.8.C. 191(b), the President is authorized, if he
finds that “the security of the United States is endangered by * * * subversive
activity,” to issue rules and regulations “to safeguard against destruction, loss,
or injury from sabotage or other subversive acts * * * vessels, harbors, ports,
and waterfront facilities in the United States * * *.”

Pursuant to this authority, the President promulgated regulations giving the
Commandant of the Coast Guard authority to grant or withhold validation of any
permit or license affecting the right of a seaman to serve on a merchant vessel
of the United States. The Commandant is directed not to issue such validation
unless he is satisfied that “the character and habits of life of such person are
such as to authorize the belief that the presence of the individual on board would
not be inimical to the security of the United States.”
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Schneider applied to the Commandant for a validation of a permit or license to
act on board American-flag commercial vessels as a second assistant engineer.
In connection with his application, he was asked to answer inquiries relating to
his membership in various subversive organizations, together with the listing of
names “of the political and social organizations” fo which he belonged, including
questions related to his membership and activities therein. He admitted member-
ship in the Communist Party and other organizations on the Attorney General’s
list, but said that he had quit it and other organizations due to fundamental
disagreement with Communist methods and techniques. He would not, he said,
answer any other questions with respect thereto.

As a consequence the Commandant declined to process the application, relying
upon the provisions of the Executive order authorizing him to hold the applica-
tion in abeyance if an applicant fails or refuses to furnish the additional infor-
mation sought. Schneider thereupon brought this action for declaratory relief,
praying that the Commandant be directed to approve his application and that he
be enjoined from interfering with Schneider’s employment upon vessels flying
the American flag. A three-judge court dismissed the complaint. The Supreme
Court reversed. ,

The Court held that the Magnuson Act gave the President no express authority
to set up a screening program for personnel on merchant vessels of the United
States. Nor did the Court agree with the argument of the Solicitor General that
such a power was clearly implied in other provisions of the act. Moreover, said
the Court, even assuming arguendo that the act authorizes a type of screening
program directed at “membership” or “sympathetic association,” this would raise
first amendment problems such as were presented in Shelton v. Tucker, 364 U.S.
479, which considered the validity of an Arkansas statute requiring a teacher,
who was to be hired by a public school, to submit an affidavit “listing all organiza-
tions to which he at the time belongs and to which he has belonged during the
past five years.” If there is to be a congressional delegation of authority in the
area of associational freedoms, said the Court, the delegation must be specific
and narrowly drawn.

‘Relevant provisions of H.R. 15626

The bill expressly authorizes the President to institute a personnel screening
program to secure the objectives of the Magnuson Act. To the extent the Presi-
dent deems applicable, he is authorized to extend and apply for such purposes
the procedures, standards, provisions, and regulations authorized and provided
by section 5A of the bill. With respect to the associational activities into which
inquiries are made to determine eligibility and access clearance, the'bill estab-
lishes specifie standards and expressly provides that all inquiries shall be con-
fined to those which are relevant or material to the determination to be made.
(See subsection (d), page 5.) The bill also contains a provision regulating the
jurisdiction of courts similar to that provided with respect to proceedings for
access to classified information and defense facilities under section 5A.

The Cratrman. Our first witness this morning is Mr. Liehling with
the Department of Defense. Mr. Liebling, you, and if you have asso-
ciates, your associates may proceed.

Now I will tell you what would be satisfactory, if agreeable to you.
If you have a prepared statement, suppose we Insert it at this point,
then can you summarize it ? It would be easier to follow it.

Could you do that?

Mr. Liesrine. I would prefer to read it.

The Cramrmaw. All right, you may read it. It is perfectly all right.
And then if there are copies, we can follow.

Mr. Liesrine. Oh, yes, we provided copies. I believe you have them.
Yes. you have them, Mr. Chairman.

The Cuamrman. Well, for my part, I will listen to you. Go .on.
Proceed.
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STATEMENT OF JOSEPH J. LIEBLING, DIRECTOR FOR SECURITY
POLICY, OFFICE OF THE ASSISTANT SECRETARY (ADMINISTRA-

~ TION), DEPARTMENT OF DEFENSE, ACCOMPANIED BY WILLIAM
SCANLON, DIRECTOR FOR THE INDUSTRIAL SECURITY CLEAR-
ANCE REVIEW OFFICE; CHARLES TRAMMELL, DIRECTOR OF
PLANS AND PROGRAMS; AND CHARLES HAAS, CHIEF, INDUS-
TRIAL BRANCH, DEPARTMENT OF THE ARMY

Mr. Lieprine. Thank you, and good morning, Mr, Chairman, Mem-
bers of the Committee, Counsel. I am Mr. Joseph J. Liebling, and I
am the director for security policy of the Department of Defense
and I will address myself to the bills, 15626, 15018, and 15336.

I have with me several gentlemen I would like to introduce, who can
address themselves to some technical questions, if required by the
committee.

The CHATRMAN. All right.
 Mr. LieriNe. If I may, to my left is Mr. Scanlon, who is the director
for the Industrial Security Clearance Review Office.

The Caarrman. Welcome, sir. : .

Mr. LieBrine. To my right is Mr. Charles Trammell, who is the
director of plans and programs.

The CraIRMAN. We are glad to have you, sir.

Mr. LiesLine. Mr. Trammell is a specialist on the regulations and
the policies. And at the far end is Mr. Charles Haas, who is the chief
of the industrial branch of the Department of the Army, which man-
ages our Industrial Defense Program as the executive agent for the
Department of Defense.

The Caarman. We welcome you.

Mr. LieBrine. May I proceed ?

The Cuatrman, All right, go on.

Mr. Liesrine. I am pleased to have the oportunity to appear before
you today to present the views of the Department of Defense con-
cerning three bills pertaining to the Department’s responsibilities
which are before your committee and which deal principally with the
Industrial Defense Program and the Industrial Security Program,
both of which are administered by the Department. These are H.R.
15626, H.R. 15018, and H.R. 15336.

Inasmuch as both H.R. 15018 and H.R. 15336 are restricted to just
one of these programs, that of Industrial Defense, and are more
limited in scope than H.R. 15626, even for the Industrial Defense
Program, I believe that I can be most helpful to the committee by
briefly giving you the Department of Defense views on those two
bills and then proceeding to a detailed discussion of the comprehen-
sive bill, H.R. 15626.

H.R. 15018 expands the definition of “defense facility” in the Sub-
versive Activities Control Act of 1950 by adding criteria to aid the
Secretary of Defense in the selection and designation of such facilities.

It repeals the existing section 5(a) (1) (D), a criminal provision of
the present act which was held unconstitutional by the United States
Supreme Court in the case of United States v. Robel. It does not sub-
stitute a new criminal section under more narrowly drawn legislation
as discussed by the Robel case, but it does add an amendment to section
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5(b) of the Subversive Activities Control Act which authorizes the
Secretary of Defense, under regulations to be prescribed by the Presi-
dent, to develop civil administrative machinery to revitalize and
broaden the existing Industrial Defense Program. ]

It also provides for hearings, both for the facility to be designated
and for an individual considered for denial of employment in the
defense facility, and it also contains certain other useful provisions,
such as the specific authority to enforce administrative decisions by
application for court injunction and the granting of rule-making
authority to the Secretary of Defense.

H.R. 15336 is much more limited in scope even than HLR. 15018.
It is directed solely at redrafting the criminal provisions of section
5(a) (1) (D) of the Subversive Activities Control Act in an attempt
to provide the more narrowly drawn legislation suggested as needed
by the Supreme Court in the Robel case.

However, with regard to both H.R. 15018 and H.R. 15336, while
we support their objectives, we note that each has technical short-
comings and less than desirable scope, as set forth in our detailed
reports on these bills to the committee. I believe that our detailed dis-
cussion of HL.R. 15626 which follows will adequately cover the Depart-
ment’s views on all three bills.

With regard to H.R. 15626, the Department of Defense supports
the broad objectives of the bill but we do have objections to some of
the provisions as drafted which I will point out in the course of my
testimony. We will provide certain comments and suggestions about
the bill based on our experience in both industrial defense and indus-
trial security and we hope that they may be useful to the committee.

We do recognize that certain of the provisions of the bill may pos-
sibly be construed to raise questions of constitutionality. If that is the
case, we defer, of course, to the views of the Attorney General.

Section 1 of the bill contain the provisions which are of primary
sinterest to the Department of Defense, and it is to this section that
most of my remarks will be directed.

Subparagraph (1) of section 1 provides a new definition of “fa-
cility” for paragraph 7 of section 8 of the Subversive Activities
Control Act. The new definition is more comprehénsive than the exist-
ing law. It adds to the definition such classes as “industry,”
“educational institutions,” “research organizations,” “aircraft,” and
“vehicles”—all of which are missing from the law at present.

We believe that the proposed revision of this definition adequately
sets forth the scope of Department of Defense requirements as reflected
in modern industry and technology and consequently is to be preferred
over the existing definition.

Subparagraph (2) of section 1 eliminates the existing clauses C and
D of section 5(a) (1) of the Subversive Activities Control Act and sub-
stitutes a new, and somewhat expanded, clause C. The existing clause
C now makes it a crime for a member of an organization registered,
or required to register, under the act, to conceal or fail to disclose such
membership in obtaining or holding employment in a defense facility.

The bill would eliminate an existing criminal sanction, but, in view
of additional provisions appearing elsewhere in the bill, we do not
- believe that this particular deletion would have any significant, prac-
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tical, adverse effect on the overall administration of the Industrial
Defense Program. .

The existing clause D, declared unconstitutional in Robel, made it

a crime for a member of a Communist-action organization to be em-
ployed in a defense facility. The bill substitutes for this invalid clause
one which is almost identical except for added words requiring the
_individual to have knowledge that he was employed in a defense fa-
cility. If the new language is proposed to meet the objections by the
Supreme Court to the present clause it may fall short of its objective.
The Robel case appeared to suggest the need for three elements in
new, more narrowly drawn legislation.

The CHAIRMAN. You say it may fall short. Why?

Mr. Ligerine. I am covering that in my next sentence, Mr.
Chairman, if T may.

The Cramman. All right.

Mr. Lieprine. These are: active membership, the subscribing or as-
senting to some unlawful objective, and in an employment or position
where the incumbent could affect the national security.

The CrarrMaN. Well, let me ask you this, because I am very inter-
ested in drafting a bill which will comport with the decision.

Mr. LigsrinNeg. Yes. : ’

The Crarrman. Could you get together with our counsel and give
them an idea of what language would satisfy you? I am not saying we
will adopt it but we will certainly consider it.

Mr. Liepruine. We could get together with counsel. We will discuss’
this with the Attorney General’s people, too, if T may.

The CrATRMAN. Now as I understand the Supreme Court said that
that part of the act we are talking about overreached or there was an
overbreadth in it.

Mr. LizeLinGg. Yes.

The CmarMAN. And it therefore was unconstitutional under the
so-called free association right in the first amendment.

Mr. Liesuine. That is right. .

The CHATRMAN. Now let me say this, as a lawyer, and I have been
a lawyer for 42 years, I agree that the first amendment protects the
right ‘of association, but there is another side to that coin. I happen
to be a Catholic and have a pretty long history in that particular
religion, and I remember when I was a schoolchild they used to tell
me in my catechism class, tell me who your company is and I will
tell you who you are.

So it is not as simple as that, saying that your right of association
is complete and overreaching. Do you mean to say that if you associ-
ate with gangsters you are not going to be tainted?

Now I repeat that, as a lawyer, I respect the constitutional delicacy
of the problems. T respect the decisions, I believe in them as a lawyer,
but as a matter of philosophy it is quite another proposition because
there is an old saying, and you can think of so many examples, that
one bad apple would taint the whole barrel, and so very numerous other
illustrations that association with evil is liable to taint you with evil.

T just want to expound a little bit on the philosophy of the thing,
as distinguished from the constitutional aspect.
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Mr. Lieprine. Thank you, sir.

The Department, as administrator of the program, has no objection
to a criminal sanction of this nature. Such a sanction, if it meets
constitutional objections, might well have a beneficial effect on the
program.

Subparagraph (3) of section 1 would amend section 5(b) of the
Subversive Activities Control Act by providing the Secretary of
Defense with criteria for use in designating defense facilities. We are
aware of the views expressed by Justice Brennan in his concurring
opinion _in the Robel case that congressional adoption of criteria is
highly desirable, and as administrator of the program we would have
no objection to their adoption.

The criteria in the bill appear to be sound and realistic. They corre-
spond in general to those currently in use in the Department of
Defense. At present, our Industrial Defense Program encompasses
(1) facilities engaged in important classified military projects; (2)
facilities producing important weapon systems, sub-assemblies and

their components; (3) facilities producing essential common com- -

ponents, intermediates, basic materials, and raw materials; (4) im-
portant utility and service facilities; and (5) research laboratories
whose contributions are significant to the security of the United States
in relation to our military capability.

We would like to suggest a modification of the criteria in the bill
to include plants which, although not presently engaged in production
as described in the bill, have been designated for such production in
a standby capacity in the event of a national emergency, or have been
designated as having a significant emergency mobilization capability.

Subparagraph (4) of section 1 would add a new section 5A to the
Subversive Activities Control Act.

Before discussing subparagraphs (a) and (b) of the new section
5A, I think it would be useful to point out the distinction between the
Industrial Defense Program and the Industrial Security Program.

The Industrial Defense Program is a highly selective one involving
about 8,500 facilities whose continued existence and viability, because
of the nature or volume of the product or service, are extremely vital
to the national defense effort. Most of these facilities do not have
Government contracts, classified or unclassified.

More widely known is our Industrial Security Program, covering
in excess of 13,000 facilities, all with classified Government contracts,
The principal authority for the Industrial Defense Program is the
Subversive Activities Control Act, although one aspect of it encourages
voluntary protective actions by industry pursuant to Executive Order
10421, entitled “Providing for the Physical Security of Facilities Im-
portant to the National Defense.” The authority for the Industrial
Security Program stems from Executive Order 10865 and, under pres-
ent concepts, operates on industry by requiring contractors with classi-
fied contracts to accept clauses in their contracts which obligate the
contractors to comply with the industrial security provisions set forth
in the Department of Defense Industrial Security Manual.

The CraRMAN. Sir, would you mind as a matter of protocol? I see
our colleague, Mr. Charlie Bennett of Florida, is here, and we usually,
as a matter of courtesy, give preference to Members.
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; C’h;mrhe, would you want to file a statement, if you would, at this
ime? :

Mr. Bennerr. Well, this is instructive to me, too. How long would
you be going on, sir?

Mr. Liesring. Oh, about 30 or 835 minutes.

Mr. Bexnerr. Why don’t I come back? I have about a 5-minute
presentation. I don’t want to interrupt him.

The CuarrmaN. All right, Charlie, we will accommodate you.

Mr. Bex~err. Could I make a statement ? I will try to boil it down.

The Caamman. Do you want to file a statement ?

Mr. Benxert. Well, I would really rather:

The Cratrman. You want to make a 5-minute statement ?

Mr. Bennerr. Shall I come back in a half hour?

The CuarMAN. It looks like these gentlemen are going to be with
us not too long. Maybe you can stay.

Mr. Bennerr. All right, I will stay.

The Cuarrnman. Proceed, sir.

Mr. Lieering. Thank you.

It is apparent from the above discussion that if the bill is enacted,
that even on a minimal basis, the activities of the Department would
need to be expanded. To accomplish such aspects as go beyond our
present programs, the Department would, of course, need additional
resources in both manpower and dollars. In considering the workload
which may be generated by the Industrial Defense Program, in par-
ticular, note should be taken of the number of investigations already
being conducted by the Department of Defense. . _

The recently established Defense National Agency Check Center
at Fort Holabird, Maryland, is responsible for all National Agency
Checks required by all’ Department of Defense Components, includ-
ing those required for our Industrial Security Program. The center
completed 1,604,983 NACs in fiscal year 1967. This number repre-
sented our needs with respect to all of our programs, including mili-
‘tary personnel, defense contractor personnel, and a certain number
for our civilian employees not conducted by the Civil Service Com-
mission.

Also, during fiscal 1967, we completed approximately 224,000 back-
ground (full field) investigations which represented our needs for
this more extensive investigation for all security programs. The addi-
tional responsibilities taken on by an expanded program would have
to be added to this present workload and is a factor which Congress
would, of course, desire to consider.

Numbers of investigations do not tell the whole story. I would
like to explain in a different way the extent of our resources and esti-
mated costs now devoted to present security, including civilian, mili-
tary, and industrial. ' ’

The following data are based on statistical information related
to investigative operations of the three military departments during
fiscal year 1967. The data do not include personnel or costs associated
with the evaluation of investigative results, the adjudication of se-
curity cases, or the granting of security clearances.

a. Personnel: During fiscal year 1967, it is estimated that the equiv-
alent of the following authorized personnel were engaged in conduct-
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ing personnel security investigations on military personnel, civilian
personnel, and officials and employees of defense contractors :

Army; Defense National Agency Check Center Intelligence Com-
mand, 2,596.

Navy, Naval Investigative Service, 1,385.

Aér Force; Office of Special Investigations, 1,245.

Total, 5,226.

The Crarman. A total of five thousand what?

Mr. Liesuine, 5,226 total resources, including investigative and sup-
port personnel, but they do not take

The Crarman. You mean investigative personnel ¢

Mr. Lizerine. I mean including investigative personnel.

The CramrMaN. Okay.

(At this point Mr. Tuck entered the hearing room.)

Mr. LieBuiNg. The figure also includes support personnel, Mr.
Chairman.

The CrARMAN. T understand.

Mr. Liesuine. The figure does not take into account the approxi-
mately 6,390 investigators and administrative support personnel used
in special investigative and security activities.

The Caarman, Thank you. T see.

Mr. Lienrine. The figures just given do show investigators and ad-
ministrative support personnel engaged in programs affected by this
bill. For comparison, the Department of Defense overall investigative
resources are: 11,616 investigative and administrative support per-
sonnel, of which 6,263 are investigators.

b. Costs: The following cost estimates are based on military and
civilian pay, the cost of temporary duty, including travel and per diem
costs, the cost of equipment and supplies, and costs attributable to
permanent change of station. .

Based on these expenses, it is estimated that a National Agency
Check currently costs the Department of Defense $4.95. By the end
of fiscal year 1969, we believe the cost will be reduced. It is empha-
sized that this figure is the cost to the Department of Defense only
and does not reflect the cost to other Government agencies responding
to our inquiries. It also does not represent the administrative cost of
the Department of Defense in responding to other agencies, However,
we recognize that the Department of Defense is the principal requestor
of NAC information.

Based upon the premises I have stated, we find that background
investigations had an average cost of $173.14 each during fiscal year
1967. The NAC element is excluded. Also excluded is a small amount
of the general overhead administrative costs not listed in the cost
elements set forth above. o ) )

Total costs for personnel security investigations, including those
for industrial security, during the period are as follows:

1. National Agency ChecKSoo o ______________________________ $6, 821, 000
2. Background Investigations.._________________________________ 38, 744, 000
Total — $45, 565, 000

These figures are based upon the completion of 1,604,983 National
Agency Checks and 223,955 background investigations.
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¢. The allocation of expenses by the three military departments
was as follows: :

[in percent]
Army Navy Air Force
Salaries (military and civilian) e 85 8.5 91.0
TDY. . RSN 2 2.7 2.3
Equipment supplies. - — 9 5.6 2.9
PCS travell_.____. e mmmeacecmcmccaanm——— 4 4.2 3.8
Total.. - cmmieee 100 100.0 - 100. 0

1t Permanent Change of Station travel.

d. The Industrial Security Program: Data for fiscal year 1967 dis-
closes that 217,866 National Agency Checks, or 13.5 percent of the
total, and 28,017, or 12.5 percent of the total background investiga-
tions, were required in support of the Industrial Security Program.

It is concluded, therefore, that the investigative costs of the In-
dustrial Security Program, included within the overall costs men-
tioned above, were:

1. National Agency Checks - $920, 835
2. Background Investigations 4, 843, 000
Total $5, 763, 835

Tt is estimated that the equivalent of 679 investigative and support
personnel of the military departments support the Industrial Secu-
rity Program. i

With the foregoing as a background, I will now discuss the particu-
lar provisions of section 5A of the Subversive Activities Control Act
as proposed in the bill.

We feel that the Industrial Security and Industrial Defense Pro-

rams authorized by section 5A should be applied and operated in
the light of an overall standard. We realize that subparagraphs (a)
and (b) of the bill allude to or require determinations in the light of
a standard, but additional clarity is desirable. '

We suggest as an acceptable standard, for both industrial security
and industrial defense, a statement—perhaps in a separate para-
graph—such as the following :

The authorization for access to a defense facility, employment in a defense
facility, and access to classified information shall be based on a determination
that such access or employment is clearly consistent with the national interest.

We also believe that the term “national interest” is broader than
the phrase “national defense and security interests” referred to in
subparagraphs (a) and (b) of the bill.

Also, as a general observation, we note that this bill is less specific
than H.R. 15018 in providing that the rules of the program’s admini-
strator may operate summarily on persons determined ineligible for
access or employment at a defense facility or on defense facilities, and
also less specific as to authority to enforce determinations by seeking
an injunction in the courts. We think that if the present bill is en-
acted it would benefit by the more specific language, in regard to these
particulars, now contained in H.R. 15018.

Subparagraph (a) of proposed section 5A provides new authority
solely in the Industrial Defense Program. It would authorize the Pres-
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ident to issue appropriate regulations to deny employment in or ac-
cess to any “defense facility” to anyone who, by virtue of his employ-
ment or access, has the opportunity to engage in sabotage, espionage,
or other acts inimical to the security interests of the United States,
and whose employment or access has been determined to be not clearly
consistent with the national defense or security interests, or, to use
our recommended phrase, “consistent with the national interest.”

The significance of this subparagraph is that it adds important new
civil administrative authority to the administrator of the program to
deny employment, over and above the criminal sanctions proscribing
employment, as provided by the existing law found unconstitutional
in Robel.

This provision supplies a needed safeguard for defense facilities,
with greater flexibility. In earlier testimony before Congress I have
stated that under existing law there is no authority to remove such
persons as referred to in subparagraph (a) from employment or ac-
cess, or to deny such persons employment.

For example, although an individual was under indictment, em-
ployment could continue for several years while the criminal case
proceeded through the courts. This provision may well supply needed
administrative flexibility.

Although this provision may well supply administrative flexibility,
I cannot overemphasize the fact that it impinges on an unexplored

area that is very complex. I refer specifically to the fact that it may -

be characterized as an unwarranted invasion and obstruction of a per-
son’s right to gainful employment. In addition it may be subject to
characterization as not within the province of the Department of De-
fense or directly related to its role. Any impingement on the general
public’s right to gainful employment raises serious legal and policy
questions. ’

Subparagraph (b) of proposed section 5A would provide a statu-
tory basis for the Industrial Security Program by authorizing the
President to institute such regulations and measures as may be neces-
sary for the protection of classified information in any facility, includ-
ing procedures for determining eligibility for access to classified in-
formation.

As the committee is aware, the Industrial Security Program of the
Department of Defense has never had a statutory basis, but operates
pursuant to the terms of Executive Order 10865. It has in the past been
the Department’s position that it would not oppose legislation for the
program, provided that it was given the same flexibility and discretion
which has enabled it to operate successfully under Executive Order
10865.

As you know, the Department of Defense operates the Industrial Se-
curity Program for itself and, by agreement, with eleven other agen-
cies In the executive branch of the Government, which brings most of
the industrial security requirements of the Government under an ef-
fective, centralized administration.

The agencies in addition to the Department of Defense are:

Department of Commerce

Department of State

Department of the Treasury

Department of the Interior
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Department of Transportation

Department of Agriculture '

Department of Health, Education, and Welfare

National Aeronautics and Space Administration

Small Business Administration

General Services Administration

National Science Foundation '

In connection with both the Industrial Defense Program and the
Industrial Security Program, we are aware of their special importance
to the national interest and their relationship to many Government
agencies, as well as to broad segments of defense industry.

Consequently, they must be carefully managed and administratively
controlled by the Office of the Secretary of De%ense.

I am sure that the committee is also aware that the Department of
Justice prepared industrial security legislation in 1965. The bill then
proposed by the Department of Justice would have consolidated into
llaéngExecutive Order 10865 by amending the Internal Security Act of

That proposed bill was concurred in by the Department of Defense
at that time. In keeping with our prior position, the Department inter-
poses no objection to the legislative grant of authority contained in
subparagraph (b).

Subparagraph (¢) of proposed section 5A provides what appears to
be a conventional delegation of executive authority. The Department
has no objection to its enactment. However, we suggest that provision
also be made for similar authority in subparagraphs (j), (m), (n),
and (o) of proposed section 5A. We believe that this would give much
more flexibility in administering the programs covered by the bill.

Subparagraph (d) of proposed section 5A empowers the President
to “authorize by regulation reasonable inquiries directed to an individ-
ual” which are relevant and material to a determination of whether
he should be denied access to a defense facility or to classified informa-
tion. Our experience has shown that investigation—often extensive in-
vestigation—is necessary to provide information necessary for a secu-
rity determination.

This paragraph of the bill, by authorizing reasonable inquiries to
the individual, such as questionnaires and fingerprint cards, could be
interpreted as precluding other investigative activity. On the other
hand, it could be argued that the general enabling provisions of para-
graphs (a) and (b) supply the authority for investigative activity. We
believe that this issue could be easily foreclosed by the addition of
language in subparagraph (d) authorizing such investigation as may
be relevant and material to a security determination.

Subparagraph (d) also lists the criteria for use in making security
determinations in the Industrial Defense and Industrial Security
Programs. These criteria are not exclusive, and additional criteria
within the class could also be adopted by the President. Our own ex-
perience has shown that these criteria work well and we agree with
their inclusion in the bill. o

There are, however, changes we would like to suggest in the criteria
contained in the bill. o

Criterion (10) which deals with the hostage situation seems to be
lilmited in its application to “coercion and pressure” to that situation
alone.
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The Cramman. Again, sir, will you get together with our counsel to
exchange views on what you are saying now ¢

Mr. Liesrine. Yes, we will.

The Cramrman. In other words, we want to be as close to you as we
possibly can.

Mr. LigBrinG. Yes, sir, we will provide the detailed comments and
work with counsel and the Attorney General and cooperate on all
aspects —as fully as we can.

The Crarrman. Do that, please.

Mr. Lieprine. Yes, sir, thank you.

And there are nonhostage situations, such as blackmail, to which
the criterion should be made equally applicable. To broaden this con-
cept, we suggest that the use of language, such as that in criterion S
of DoD Directive 5220.6, which provides:

Any facts or circumstances which furnish reason to believe that the individual
may be subjected to coercion, influence, or pressure which may be likely to cause
action contrary to the national interest. Such facts may include: The presence
of a close relative of the applicant or of the applicant’s spouse in a nation whose
interests may be inimical to the interests of the United States, or in satellites or
occupied areas of such a nation, under circumstances permitting coercion or
pressure to be brought on the individual through such relatives which may be
likely to cause action contrary to the national interest. The term close relative
includes parents, brothers, sisters, offspring and spouse.

In criterion (16) we would recommend the insertion of the words
“frequent or” before the words “habitual use of intoxicants to excess.”
We believe that the term “frequent use” is sufficiently accurate and
precludes the sometimes vexing issue of what constitutes “habitual.”

Criterion (17) is an omnibus criterion which uses the words “clearly
consistent with the national defense or security interests.” We recom-
mend that it be changed to read: “Any other fact, activity, associa-
tion, condition, or behavior which tends to establish reasonable doubt
that the individual is reliable or trustworthy.”

The CuaIrMAN. Read that again.

Mr. LizBruine. “Any other fact, activity, association, condition, or
behavior which tends to establish reasonable doubt that the individual
is reliable or trustworthy.”

The Crarman. Now wait a minute; you see, you are using that
word “association” like I used it a while ago. You see what I mean.

Mzr. Liesuine. Yes, but——

The Crarman. In a different context.

Mr. Lieprine. It is within the context of application to other factors
possible in the case.

The Cuairman, I agree.

Mr. Limring. The proposed change would give equal breadth to
the criterion but would avoid repeating the language of the standard.

Finally, we would suggest a criterion on excessive indebtedness and
recurring financial difficulties. We feel that a criterion of this nature
is most important.

If the committee wishes, I have here for the record a copy of DoD
Directive 5220.6, “Industrial Personnel Security Clearance Pro-
gram,”* which contains the criteria referred to, as well as general
administrative provisions, which we will make available to the counsel.

The Cramrman. Will you do that for our files, please?

1 See appendix, pt. 2, pp. 1677-1709.
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‘Mr. Lzering. Yes; and as you suggested, we will work on specific
details in the bill with you. Subparagraph (e) of proposed section
5A provides that probable cause for characterizing an organization
or individual other than the subject of the proceedings, e.g., as sub-
versive, totalitarian, etc., shall exist when such characterization is
based upon investigative reports, findings of congressional or State
legislative investigations, common knowledge, and any other informa-
tion or source of information which the President, or his designee,
determines to be substantial or reliable. This rule on characterization
of individuals and organizations is much broader than currently in
use in the Industrial Security Program.

This paragraph gives the impression, for example, that any Federal
investigative agency and Agency Head in the Government, if desig-
nated by the President, could officially characterize an organization
or an individual as subversive without giving the organization or in-
dividual involved a hearing, and that such a characterization could
be used to show probable cause in an industrial defense or industrial
security hearing. :

‘We believe the language in the bill is too broad to meet the require-
ments set out by the Supreme Court in Joint Anti-Fascist Refugee
Committee v. McGrath, 341 U.S. 128. In that case the Supreme Court
held that before the Attorney General could list an organization as sub-
versive, he must first accord it the opportunity of a hearing. However,
on this point we defer to the views of the Attorney General.

Subparagraph (f) of proposed section 5A. lists a series of mitigating
or aggravating factors to be considered in applying the criteria of
subparagraph (e) which I have just discussed. It lists such signifi-
cant factors as character and history of the organization, the time of
membership or association, the individual’s knowledge of the nature
and purposes of the organization, the nature of the individual’s com-
mitment to the organization, his degree of participation, and, most
importantly, his intent to assist in achieving the ends or ultimate pur-
poses of the organization. In our present Industrial Security Program
‘we use language generally similar in nature, but the language of this
subparagraph is more explicit and detailed and we take no exception
to it. :

Subparagraph (g) of proposed section 5A .requires that inquiries
and other procedures involving information of a derogatory nature
be conducted with due regard for the protection of the individual or
organization from unfair publicity or unjust injury. The Department
has always made every effort in all of its personnel security programs
to shield the individual from any undue publicity and to protect, as far
as possible, his right of privacy. Hearings conducted under the Indus-
trial Security Program are closed to the public, but the applicant is
accorded the right to bring his counsel and such witnesses as he
may call. The Department is in accord with the provisions of:
this subparagraph.

Subparagraph (h) of proposed section 5A authorizes denials, sus-
pension, or revocation of employment or access authorization, or a
refusal to process an application for such authorization, in cases where
the individual willfully refuses to answer relevant inquiries or will-
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fully gives false, misleading, or evasive responses on testimony without
giving a satisfactory explanation. \

As the committee may know, our present Industrial Security Direc-
tive contains provisions similar to this subparagraph. However, in
Shoultz v. Secretary of Defense (U.S. District Court, Northern Dis-
trict of California), a Federal district court, has held that the section
of the directive which authorizes such procedure is unenforceable
because it exceeds the grant of authority in Executive Order 10865. We
disagree with the results of this decision and the Department of Justice
is appealing it at our request.

However, if the district court decision ultimately is affirmed, we be-
lieve that the legislative grant of authority contained in this subpara-

graph, if enacted, would revalidate this portion of our directive by sup- -

plying any lack of authority in the present Executive order.

Subparagraph (i) of proposed section 5A requires that all personnel
in our Industrial Security and Industrial Defense Programs be spe-
cially trained and qualified and be knowledgeable of the history, ori-
gins, and strategy of subversive ideologies, movements, and organiza-
tions. Since the inception of the present Industrial Security Program,
the Department of Defense has succeeded in building a highly trained
corps of professional personnel whose background and experience
would meet the standards of this subparagraph. Under a revitalized
Industrial Defense Program we would do the same for personnel in
that program. We, therefore, offer no objection to the enactment of this
subparagraph. - ’

Subparagraph (j) of the proposed section 5A provides for emer-
gency denial, suspension, or revocation of clearances or access to de-
fense facilities. It is apparently intended to cover situations in which,
for security reasons, it is important to bar an individual from access
or clearance immediately without waiting for the initiation of formal
procedures.

Our present Industrial Security Directive contains a similar provi-
sion. We recognize the desirability of a similar provision in our In-
dustrial Defense Program. We agree that whenever such a procedure is
necessary, the individual concerned should within 30 days either be
issued a statement of reasons or be reinstated. We have no objection to
this subparagraph.

Subparagraph (k) of the proposed section 5A requires that in all
cases, except where emergency action is appropriate under subpara-
graph (1), no adverse action shall be taken against an individual un-
less he has been given (1) a statement in writing of the reasons for such
action; (2) an opportunity to reply in writing and to present evidence
on his own behalf at a personal appearance proceeding; (3) a reason-
able time to prepare for such proceeding; (4) the opportunity to be
represented by counsel ; and (5) a written notice of final action specify-
ing the nature of the finding as to each allegation against him.

The subparagraph further provides for the right of cross-examina-
tion and inspection of documentary evidence, with certain limitations
in the case of classified information and informants. Here again, the
provisions are substantially similar to those contained both in Execu-
tive Order 10865 and DoD Directive 5220.6.

We note, however, that neither in this subparagraph, nor anywhere
else in the bill, is there a provision authorizing the admission, with-
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out authenticating witnesses, of records compiled in the regular course
of business. At present, we have such a provision both in Executive
Order 10865 and in our Industrial Security Directive. Experience
has shown that such a provision saves much time and money at hear-
ings. It does not operate to the prejudice of an applicant because the
presumption of admissibility for such evidence is subject to rebuttal.
If the committee decides to include such a provision, we suggest that
the language of section 5 of Executive Order 10865 be used.

Subparagraph (1) provides the President with the summary power
to suspend, revoke, or deny a clearance or access to a defense facility.
There is no provision for further delegation of this power. The sub-
paragraph would, therefore, remove the authority presently vested
n the Secretary of Defense by section 9 of Executive Order 10865.
We, therefore, urge that this subparagraph be amended to authorize
the heads of executive departments and agencies to retain authority
for this summary power.

Subparagraph (m) of proposed section 5A authorizes reimburse-
ment for losses suffered by. an applicant who was barred from employ-
ment, or access and who has subsequently been found to be eligible
for such access or employment.

(At this point Mr. Tuck left the hearing room.)

Mr. Lierine. We believe that this subparagraph will provide a
satisfactory legislative framework for the reimbursement procedures
contained in our present Industrial Security Directive, and would
likewise apply to our Industrial Defense Program as expanded by the
present bill. We offer no objection to its enactment.

Subparagraph (n) of proposed section 5A authorizes the issuance of
subpenas to witnesses at a personal appearance proceeding in the
Industrial Defense and Industrial Security Programs. At present, the
Department has no subpena powers to compel the attendance of
witnesses at personal appearance proceedings of any kind. We have
always favored the grant of such authority and, therefore, indorse
the provisions of this subparagraph. °

‘We note, also, that there is a provision in this subparagraph which
states, “In any such proceeding, the applicant may be called by the
Government to testify as a witness as of cross-examination.” We pre-
sume that this provision authorizes the Government to call an applicant
as a witness in a personal appearance proceeding, either with or without
his consent. It would also apparently authorize the Government to
use cross-examination procedures, such as leading questions, if the
applicant is called by the Government as a witness.

At present, in our industrial security hearings, the applicant usually .
voluntarily appears as a witness in his own behalf and is cross-exam-
ined by the Government. In cases where the applicant does not testify
voluntarily the Government may call him as a witness and cross-ex-
amine him. We would have no objection to a statutory authorization
for this practice.

Subparagraph (o) would authorize the same fees, travel expenses, .
and per diem as those presently authorized in Federal courts. We
have no objection to this subparagraph.

Subparagraph (p) provides that the administrative procedure act
would not apply to industrial defense and industrial security hearings.
As the committee knows, the act, by its own terms, is not presently
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applicable so that the subparagraph would merely reiterate this fact.
However, we offer no objection to its enactment.

Subparagraph (q) of the proposed section 5A defines classified
information as that which is (fesignated as such by an agency of the
United States Government.

Although the official designation in Executive Order 10501, and
within the Department of Defense, is more detailed, we believe that
the definition in the subparagraph is broad enough to encompass
both the definition and that of the Executive order.

Subparagraph (r) would prevent any court of the United States
from issuing an injunction which would have the effect of continuing
employment or access of an individual after such access or employ-
ment had been denied, suspended, or revoked in the course of an in-
dustrial defense or industrial security proceeding. It would remove
such proceedings from the jurisdiction of a Federal court until all
administrative remedies had been exhausted. This provision reflects
the Department’s view. In the Showltz case, cited above, we believe
that the issuance of an injunction by the U.S. district court is unde-
sirable. Our contention is that an applicant should exhaust his ad-
ministrative remedies before he may bring suit in a Federal court.
We have no objection to a statutory declaration of what we believe
is a sound principle of administrative law.

Subparagraph (5) of section 1 of the bill expands the definition
of affiliation contained in section 3 of the Subversive Activities Con-
trol Act to include a close working alliance or association between the
individual and the organization. We offer no objection to this ex-
panded definition. ‘

Suparagraph (6) of section 1 of the bill amends subsection (k) (13)
of the Subversive Activities Control Act to require that the Sub-
versive Activities Control Board publish in the Federal Register the
fact that its determination has become final. We defer to the Depart-
ment of Justice and the Subversive Activities Control Board for
comment on this provision.

This concludes my formal statement. I appreciate the opportunity
to be heard.

Thank you a great deal for your time.

The Caarrman. Well, T want to offer you my personal and official
thanks for a very fine contribution here today.

Now, as T understand it, subject to discussions with counsel on the
points we exchanged remarks on, you have no objection to the bill?

Mr. Liesring. No, not with the recommended changes we have,
as you have just indicated.

The CratrmMan. Well, get together with counsel, will you?

Mr. LieBLiNG. Yes, but generally we support the objectives of the
bill,

The CHalRMAN. We appreciate it very much.

Any questions?

Mr. Asuproox. I have no questions.

The CratrMan. Mr. Culver?

Mr. Curver. No questions, Mr. Chairman. Thank you.

The Crairman. Counsel ?

1 See appendix, pt. 2, pp. 1714-1728.



1386 AMENDING SUBVERSIVE ACTIVITIES CONTROL ACT OF 1950

Mr. Nrrree. Mr. Liebling, you have distinguished for the commit-
tee the characteristics of your Industrial Defense Program and the
Industrial Security Program.

I believe the Industrial Defense Program is administered mainly
under the Subversive Activities Control Act as it now exists, in order
to carry out the provisions of the act relating to the employment to
members of Communist-action organizations in defense facilities.

And that is presently the sole extent of the Industrial Defense
Program ?

Mr. Liesuine. No, it is also under Executive Order 10421.*

Mr. Nrrree. Would you state briefly what is the substance of that
Executive order to which you refer ?

Mr. Trammrrr. That Kxecutive order deals with the protection of
facilities that are considered essential to the national defense, and it is
an Executive order which authorizes and directs executive departments
with primary interests in this field to give very specific guidance to
these important facilities, as to how they can protect themselves on a
voluntary basis.

Tt is part and parcel of the things that we do with the defense
facilities and: )

Mr. Lissuine. It is a designation of the facilities. It is to indicate,
to actually declare certain facilities as sensitive in terms of the national
interest.

Mr. Nrrrie. T take it then it is largely an advisory program, but the
Government exercises no authority to execute or to enforce a person-
nel security clearance program with respect to those facilities?

Mr. Lieerine. That is right, with regard to the latter, that is abso-
lutely correct. ’

Mr. NrrrLE. Yes; except, where those defense facilities are engaged
in classified Government work. .

Mr. Limerine. Yes; that portion of the Industrial Defense Program
which may include a small percentage of facilities which would in-
volve classified information, it would be exactly as you indicated.

Mr. Nrrree. Now you indicate that presently there are about 3,500
facilities that are involved in that Industrial Defense Program, at
page 9 of your statement ?

Mr. Lmprine. Yes; that is right.

Mr. Nirree. You raise the question with the committee that to ex-
tend a personnel security clearance program under the provisions of
the bill to defense facilities would be, in effect, now to require the De-
fense Department to conduct investigations with respect to 3,500 addi-
tional facilities, over and above the Industrial Security Program?

Mr. LieBLiNGg. Yes.

Mr. Nrrrre. Now as to those 3,500 facilities you indicate that pres-
ently the Government does not have Government contracts classified
or unclassified with respect to most of them?

Mr. Ligprine. Well, except for the same small percentages I
indicated.

Mr. NrrTeE. A very small percentage ?:

Myr. Liesrine. Yes. ,

Mr. NrrreE. Now with regard to the 3,500 facilities in the Industrial
Defense Program, would you be able to state approximately how many

1 See appendix, pt. 2, pp. 1710-1712.
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of these are performing production or services under Government
contracts?

Mr. Liesrine. I would say about 20 percent, which would entail the
number that are classified.

Mr. Nirrre. Supposing the committee were to consider an amend-
ment to its bill which would limit the application of the personnel
security program to those defense facilities that are performing Gov-
ernment contracts,

What effect would that have?

Mr. LizBrine. Well, we could administer these along those lines, if
that limitation were placed, but you would have to go back to the
entire subject of the hearing today on how would a judgment or deter-
mination be made in an individual case, who would not have access
to classified information, who may be an active member of a subversive
organization, who may be in a position to commit or perform espionage
or sabotage, so some sort of investigative requirement may be required.

But as I say, we could administer it with those conditions.

Mr. Nixrrre. I don’t quite understand your point there. Do you mean
to say that your only concern with the protection of defense facilities
would relate to the protection of classified matter?

Mr. Liesuing. No. I am saying the limitation you would impose
would not give us the procedure for investigating personnel who may
not be involved in classified information but who may be considered
as a risk in terms of your proposal to envelope the Industrial Defense
Program in the bill today, as a matter of national security.

Mr. Nrrree. Now the Industrial Defense Program, by the criteria
of the bill, would involve a number of facilities, would it not, even
though they performed no classified matter ?

Mr. Lieprineg, Yes.

Mr. Nrrrre. Now let us take the criteria for facilities which this bill
would place in the Industrial Defense Program and would subject to
a personnel security clearance program.

The first criteria are those facilities engaged in classified military
projects. Now that might well, in itself, also be embraced within your
Industrial Security Program, which relates solely to classified ‘con-
tracts.

Mr. Liesring. Yes.

Mr. NrrTiE. As to this first category, would such a facility, engaged
in classified military projects, be engaged in that except under a Gov-
ernment contract ?

Mr. Lizering. I am not too clear on your question.

Mr. Nirrie. Let me rephrase it.

Mr. Liepring. Please.

Mr. NitTLE. A classified military project would be one that would
be classified by a Government agency for security purposes, would it
not?

Mr. Liesrine. Yes.

- Mr. Nrrree. Now it would seem by that definition itself there, where
a facility were engaged in such a project, it would be under Govern-
ment contract, would it not ¢

Mr, LigpLive. Yes, it would.

Mr. NirrLe. So we have no problem with that either, because that
would likewise be embraced within the Industrial Security Program.
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The CratrMaN. You agree with that ?

Mr. Ligprine. Yes.

. Mr. Nrrree. Now take the second criteria, those facilities engaged
in the fabrication or assembly of weapons, weapons or defense sys-
tems, missiles, rockets, projectiles, ammunition, explosives, military
aircraft, United States naval vessels, armed vehicles, and specialized
vehicles and their assemblies or components.

Turn to page 2 of H.R. 15626, where that paragraph is contained—
now the question I want to ask is whether there are any defense facili-
ties engaged in the projects described in paragraph 2 which would be
so engaged without a Government contract ?

Mr. Liesring. Oh, no. That is unlikely.

Mr. NitTLe. Take weapons, the manufacture of weapons. Would that
be under Government contract ?

Mr. Ligering. Yes, or a subcontract normally.

Mr. N1TTLE. Are there any exceptions to that rule?

Mr. LieBLing. I beg your pardon.

Mr. N1r1E. Would you purchase weapons that are not pursuant to
contract ?

Mr. Ligering. There may be facilities producing rifles and/or small
arms and ammunition which may be used under certain emergency
conditions, at a later date.

Mzr. Haas. They may not necessarily be classified contracts, sir.

Mpr. Liesuing. We are talking about contract. Yes, contract or sub-
contract, normally, it would be true, but it is possible to have facilities
not under contract.

Mzr. Curver. Mr. Chairman, may I ask one question?

The CraRMAN. Yes.

Mr. Curver. Mr. Liebling, wouldn’t the status of a particular phys-
ical plant change from time to time depending upon what Government
work was being currently done there?

Mr. LieBLinG. Yes, it could.

Mr. Courver. For example, you could have a plant that is working
on a top secret project 1 month, might just be turning out metal discs
the next.

er. Lieprive. Yes, the phasing out of a contract would bring that
about.

Mr. Curver. How would you envision their particular status to be
with regard to this legislation ?

Mr. Lizpring. In this particular instance? I might envelope that
by the reference I made that this would be a plant on a standby basis
for emergency production because it does have the capability to pro-
vide us with some product.

Mr. Curver. So that any industrial operation which—in the entire
Tnited States which could be determined then on the subjective basis
of the Secretary of Defense could satisfy the criteria of a standby
facility in the national interest ¢

Mr. Lizering. I presume that it could be used that broadly, but I
would say it is probably unlikely that he would ever do that. )

Mr. Curver. It may be unlikely but he still has the legal authority
to make such a sweeping categorization, is that true?

Mr. Lieprine. It would have that broadness and breadth, yes.

Mr. Curver. Then you would not envision this in this Jegislation or,
indeed, in your administrative implementation of its directives, any
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constant review of the nature of the work actually being done in any
of these industries?

Mr. Liepuine. Going back to your previous question, sir, as to
whether or not it would be—no, I think in the implementation of
the program or the administrative procedures that would be set up we
would have to consider that.

We would have to have a revision of these things on a continuous
basis unless we accepted the assumption of what you just discussed.

Mr. Curver. Do you have any formal program presently under the
administration of your current security program whereby you pro-
cedurally review on a systematic basis your standby characterizations,
or your present defense facility designations?

Mr. Liesring. Well, if I may separate the Industrial Security Pro-
gram from the Industrial Defense, I would like Mr. Haas to address
himself to the industrial defense aspect.

Mr. Haas. Yes, we do have such a program, going continuously.

Mr. Curver. Would you describe it, please

Mr. Haas. This is the Department of Defense Key Facilities List, a
classified document. And as such, it is under continuous review, and
there are changes and it is dynamic. There are additions, deletions,
and changes in the product, based on program requirements, tech-
nology in industry, the ratio of supply and requirements.

Mr. Curver. Then you have a systematic review of both those indus-
tries which are characterized as active as well as standby status.

Mr. Haas. Yes, sir. Standbys are reviewed on the same basis. As a
matter of fact, perhaps even more critically, because many of the
standby plants as we define them are Government-owned plants.

Mr. Cuonver. Could you tell me, in numbers in the past fiscal year,
how many firms have moved off the standby status into a status where-
by they would not fall under the sweep of this particular legislation ¢

Mr. Haas. No, sir, I could not give you a number. :

Mr. Curver. Could you tell me roughly ?

Mr. Haas. It would be relatively few.

Mr. LieBLing. We can provide it for the record if you want.

Mr. Curver. Would you provide it for the record ?

Mr. LigBrinG. Yes.!

Mr. Curver. I would also be interested in the number with regard to
the active designation, defense work status, where you have made
a change, where they have been on a top secret project 1 month or pro-
ducing something of a strategic nature.

Mr. Lierine. You want round figures in the readjustment, I
presume?

Mr. CoLver. Yes.

Mr. Ligpring. Yes, we will be glad to providethat also.

Mr. Corver. Thank you.

You mentioned on page 11 of your statement, Mr. Liebling, that
it is apparent there from the above discussion that if the bill is enacted
that even on a minimal basis the activities of the Department would
need to be expanded, and to accomplish such aspects as go beyond
our present programs the Department would, of course, need addi-
tional resources in both manpower and dollars.

1 See June 25, 1968, letter from Department of Defense, pp. 1564—-1567.

94-756 0—68—pt. 1——6
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I wonder, in considering this legislation, if you have made any
estimates as to how many people would be affected by the greater
sweep of the legislation now before us?

Mr. Ligering. The additional resources we need?

Mr. CuLver. No, not on your end. I am talking about the number
of people that you feel could responsibly implement the congressional
directive of this legislation, how many more people would you esti-
mate would be affected?

Mr. Ligsring. Frankly we have not gone into that. I have no idea.

Mr. Cunver. It seemed to me you would have to start at that end
before you figured out what your costs might be.

Mr. Liesuing. Yes, we would.

Mr. CurLver. You have no estimates?

Mr. Liesring. No.

Mr. Curver. How many more plants might come under this bill?

Mr. Liesrine. I don’t think the expansion of the number of facili-
ties would be great. The program as it would now without a statutory
underpinning has 38,500, and unless the criteria change to how you
designate a defense facility as being sensitive, I don’t see any appreci-
able change. ~

Mr. Curver. The designations with regard to significantly engaged
or providing essential or sensitive communications repair, warehous-
ing services, gas, battery and electric utilities for the foregoing pro-
duction or services—that would not represent an expansion of your
present sensitive areas?

- Mr. Lizsring. No, I don’t think it would appreciably change, no,
sir. :
Mr. Cuwver. Do you make a distinction between a person that is an
engineer that is engaged in the actual work of a top secret Government
contract and a warehouseman that is charged with maintenance of
an automobile that is engaged in providing gasoline and services to
that company? : :

Do you make a distinction between his sensitive security status?

‘Mr. Lieprine. Well let me provide a similar analogy. We would
make a distinction insofar as access to classified information is con-
cerned, or exposure to the military product as such.

But there are instances where you would have to consider him on a
parallel basis, or equal basis of sensitivity, if you are talking about an
individual who controls a power unit, let’s say, one of these mainte-
nance men, as a single man, controlling the power unit for one of our
facilities under the 3,500.

Mr. Curver. Say for purposes of employment, as you can properly
understand, your responsibility would be under this statute.

Would you make a distinction between your responsibility to bar
employment to a person in the relatively menial status, in providing
services to a particular industry engaged in defense work, as opposed
to an engineer actively engaged in the top secret contract, per se? :

Mr. Lieerineg. I would say that the normal reaction and the normal
application would be to make a distinction.

Mzr. Corver. You mean, you would let him go ahead and be hired ?

Mr. Lizerine. The lesser ?

Mr. Curver. The man involved in the menial work ?
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Mr. Liesine. Not necessarily. It depends upon the factors we
would use.

Mr. CuLver. But you would feel it perfectly compatible with your
responsibilities under this legislation to carve out an exception?

Mr. LiesLine. Yes, we would.

We have positions that would be designated as sensitive under
the program. Also, the facilities’ sensitivity would be taken into
consideration.

The man’s specialty need not be relevant, if we consider the factors
as we now have them, and which we suggested to you, we consider all
the factors in the Industrial Security Program, which I will swing
over into the Industrial Defense Program, so I would have the same
factors applicable regardless of the man’s employment.

Mr. Curver. I have nothing further.

The CrairmMaN. Thank you very much, all of you.

Mr. Liesring. Thank you very much.

Mr. Smita. We have a letter dated April 29, 1968, expressing the
views of the Department of Defense with respect to the bill H.R.
15626; a letter dated April 29, 1968, expressing the views of the
Department of Defense with respect to a bill H.R. 15018; a letter dated
April 29, 1968, expressing the views of the Department of Defense
with respect to the bill H.R. 15336; and a letter dated April 23, 1968,
expressing the views of the Department of Defense with respect to
the bill H.R. 15828.

The CralRMAN. I now direct that the said letters from the Office of
the General Counsel of the Department of Defense be inserted in the
record at this point.

(The documents referred to follow:)






GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, D. C. 20301

29 April 1968

Honorable Edwin E. Willis

Chairman

Committee on Un~-American Activities
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Reference is made to your request for the views of the Department
of Defense with respect to H.R. 15626, 90th Congress, a bill "To
amend the Subversive Activities Control Act of 1950, to authorize
the Federal Government to deny employment in defense facilities

to certain individuals, to protect classified information released
to United States industry, and for other purposes.”

The Department of Defense supports the broad objectives of the
bill, which would provide new statutory authority to replace
Section 5(a)(1) of the Act, one paragraph of which was found
unconstitutional by the Supreme Court in the case of United

States v. Robel.. Also, the bill would provide statutory under-
pinning for the Department of Defense Industrial Security Program,:
provide a remedy for the gap in authority indicated by the case

of Schoultz v. McNamara, and provide certain other authorities and
technical amendments.

The Department of Defense has no objection to the new statutory
authority, which would authorize the Department to carry out programs
which are its responsibility. However, we would defer to the Attorney
General on the question of its constitutionality. The Department
offers the following technical comments for consideration. .

Paragraph (1) of Section 1 of the bill proposes an expansion of the
definition of "facility" in paragraph (7) of Section 3 of the Act.
The Department concurs in this provision.

Paragraph (2) proposes a revision of Section 5(a)(l) of the Act.
We have no objection to this paragraph.

Paragraph (3) would amend Section 5(b) of the Act. We have no objec-
tion to this paragraph.

(1393)
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)
-

Paragraph (4) of the bill would insert a new Section 5A after
Section 5 of the Act. The proposed Section 5A would provide
statutory authority for the Industrial Security Program of the
Department of Defense by authorizing the President to issue
appropriate regulations to protect classified information fur-
nished to industry. Additionally, it would authorize procedures
for denial of employment in defense facilities to persons who,

if given the opportunity, might engage in sabotage, espionage,

or other activities which would impair the military effectiveness
of the United States. It is assumed that this statutory authority
and the criteria provided would authorize the Department to con=-

© tinue its Industrial Security Program substantially as administered
at present, with a corresponding broadening of Departmental powers
over those contained in Sections 4 and 5 of Executive Order 10865,
and to institute a stronger Industrial Defense Program for the
protection of defense facilities by authorizing the President to
extend many of the provisions of the Industrial Security Program
to the protection of such facilities. However, it would require
‘security checks of certain employees of several thousand "defense
facilities.” Additional monatary and manpower resources would

be necessary to meet this requirement.

The Bureau of the Budget advises that, from the standpoint of the
Administration's program, there is no objection to the presentation
of this report for the consideration of the Committee, but that it
has not yet had the benefit of the views of the Department of
Justice and other interested agencies on H.R. 15626.

Sincerely,

L. Niederlehner
Acting General Counsel
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, D. C. 20301

29 April 1968

Honorable Edwin E. Willis

Chairman

Committee on Un~American Activities
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Reference is made to your request for the views of the Department
of Defense with respect to H.R. 15018, 90th Congress, a bill "To
amend the Subversive Activities Control Act of 1950 to authorize
the Federal. Government to bar the employment in defense facilities
of individuals believed disposed to commit acts of sabotage,
espionage, or other subversion."

The Department of Defense is deeply concerned with the security of
facilities determined to be essential to the national defense and
generally supports the broad objective of H.R. 15018. Certain of
its provisions, including those regarding the effect to be afforded
mere membership and beliefs in Communist organizations, may raise
constitutional‘questiéns and we would defer to the Department of
Justice in this regard. However, the following technical comments
are offered concerning Section 1 of the bill.

We welcome the additional criteria to define the term "defense
facility." The criteria are essentially the same as the Department
has been using administratively. In view of recent court decisions,
we consider it important that these or similar criteria be adopted
by the Congress.

Paragraph (2) would repeal Section 5(a)(1)(D) of the Subversive
Activities Control Act. We are of the opinion that many of the
individual situations are subject to being handled on a case by
case basis under criminal sanctions. Therefore, the Department of
- Defense considers that it would be desirable to retain criminal
sanctions, but under more narrowly drawn legislation in line with
the guidance furnished in the Robel case.

We are in agreement wjth paragraph (3), which authorizes the Secre-
tary of Defense to engage in rule-making for the designation of
defense facilities.
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Paragraph (%) adds a new Section to the Subversive Activities Control
Act. The proposed subsection (b) of this nev Section authorizes the
President by regulation to make "reasonable inguiries directed to an
individual regarding his affiliations, memberships, beliefs, or activi-
ties, past or present, which are relevant to a determination of
whether there are reasonable grounds to believe that he may engage

‘in sabotage, espionage, or other subversive acts as an employee of

a defense facility." A screening program to identify persons to whom
such inguiries should be directed seems necessary to any effective
implementation of this provision. In order to establish an effective
screening program, the subsection should be expanded to authorize the
Executive Branch to obtain personnel security questionnaires and
fingerprint cards from employees and applicants for employment in
defense facilities and to require the management of such facilities

to submit these to the Govermment. It should be recognized that

this provision of the bill would require security checks of the
employees of several thousand defense facilities. Additional mone=-
tary and manpover resources would be necessary to meet this requirement.

It is recommended that the proposed new subsection (b) be further
amended by deleting therefrom the following words appearing on page k4,
in lines 11 and 12, "if there is no reasonably available alternative
source of the information sought." Retention of this provision may
require substantive proof that there is no reasonably available
alternative source of the information sought; it may invite refusals
to answer questions on personal history statements on the premise
that the Govermment has the information; it could conceivably be used
by subversive-minded persons to ascertain whether the Govermment has
investigative information concerning them; and it would partially
destroy one of the Govermment's objectives in asking for the informa-~
tion, vhich is to ascertain whether the individual was truthful in
executing his application.

It is recommended that a new subsection (c) be added to the proposed
new Section 5a and that the present subsections (c), (d), and (e) be
relettered. Tt is recommended that the new subsection (c) authorize
the administrator of the program to investigate employees and appli-
cants for employment in defense facilities where such persons would
have an opportunity by reason of their employment to engage in
sabotage, espionage, or other subversive acts.

The Bureau of the Budget advises that, from the standpoint of the
Administration's program, there is no objection to the presentation of
this report for the consideration of the Committee, but that it has
not yet had the benefit of the views of the Department of Justice and
other interested agencies on H.R. 15018.

Sincerely,

»
L. éiederlehner .

Acting General Counsel
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, D. C. 20301

29 April 1968

Honorable Edwin E. Willis

Chairman

Committee on Un-American Activities
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Reference is made to your request for the views of the Department
of Defense with respect to H.R. 15336, 9Oth Congress, a bill "To
amend the Subversive Activities Control Act of 1950."

The Department of Defense supports the broad objective of the bill
to provide new statutory authority to replace Section 5(a)(1)(D)

of the Act found unconstitutional by the United States Supreme
Court in the case of United States v. Robel. The Department defers
to the Attorney General on the question of constitutionality.

Our comments are directed to that part of the bill which amends
Section 3 of the Subversive Activities Control Act of 1950, 50
U.S. Code 782.

At present, paragraph 3 (7) of the Subversive Activities Control
Act defines a "facility." In our opinion, the revision to this
paragraph proposed in paragraph (1) of H.R. 15626 is more desirable
and is recommended for adoption. Paragraph (1) of the first part
of the bill would designate as a defense facility "any plant,
factory, or other manufacturing or service establishment designated
by the Secretary of Defense." It omits the word "producing," but
more importantly, it also omits the comprehensive listing found in
the present law. We believe that these omissions would considerably -
restrict the scope and discretion of the Secretary in making his
determination.

We also believe that the phrase "for the use of the Govermment" in
describing the production or service of a defense facility consti-
tutes a serious additional restriction not found in the present law.
We recommend that this phrase be deleted because it would be a major
impediment to the present scheme of operating the industrial defense
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program. Many of the products and services in defense facilities
are not necessarily for the use of the Government or are only re=-
motely intended for Government use. In addition, the fact that an
item is for the use of the Government might be difficult or impos=-
sible to establish.

The bill requires the Secretary of Defense, in designating a defense
facility, to determine that it is of such character as to affect the
"military security of the United States." Under the present law the
"security of the United States" is the basis for his determination.,
It is our opinion that the term found in the present law gives the
Secretary broader discretion by not restricting him to purely mili-
tary considerations. Accordingly, we recommend that the word
"military" be deleted in paragraph (1) of the first part of the bill.

In regard to the criteria to be used by the Secretary of Defense in
designating defense facilities, we believe that the adoption of
criteria by the Congress is desirable.

In paragraph (2) of the proposed amendment to Section 3 of the Sub-
versive Activities Control Act, the definition of a "sensitive
position"” would limit such positions to those requiring access to
classified information. This is too narrow a definition inasmuch

as a large majority of the approximately 3,500 facilities now
designated as defense facilities by the Secretary of Defense under
Section 5(b) of the Subversive Activities Control Act is not engaged
in activities which require access to classified information. The
primary reason for protection of defense facilities, as they are

now defined, is to assure that these facilities which are essential
to the national defense are not seriously damaged or destroyed by
sabotage. It is recommended that the definition, in addition to
including positions which require access to classified information,
be broadened to include those positions in which the incumbent

would have the opportunity to engage in sabotage, espionage, or

other acts adversely affecting the security interests of the United
States by reason of an employment position in such a defense facility,
or by reason of his access to designated restricted or critical areas.

The definition of a "sensitive position" in the bill defines classi-
fied information as Secret or Top Secret and eliminates the Confiden-
tial category. It is our view that a reduction from the three
categories established by Executive Order 10501, (3 CFR, 1949-1953),
would impose a degree of inflexibility which would hinder the
safeguarding of official information requiring protection in the
interest of national defense, and would also be in conflict with
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existing international commitments. Consequently, it is recommended
that the three categories of classified information contained in
Executive Order 10501 be continued.

The Bureau of the Budget advises that, from the standpoint of the
Administration's program, there is no objection to the presentation
of this report for the consideration of the Committee, but that it
has not yet had the benefit of the views of the Department of
Justice and other interested agencies on H.R. 15336.

Sincerely,

L. Niederlehner
Acting General Counsel
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, D. C. 20301

23 April 1968

Honorable Edwin E, Willis

Chairman, Committee on Un-American
Activities

House of Representatives

Washington, D, C. 20515

Dear Mr. Chairman:

Reference is made to your request for the views of the Department
of Defense with respect to H, R, 15828, 90th Congress, a bill "To
strengthen the internal security of the United States.'

The Department of Defense supports many of the broad objectives
of the bill, Many of the provisions of the bill are within the
purview of other agencies of the Executive Branch and the
Department of Defense defers to such agencies for comment on
those provisions, Our comments are limited to those provisions
which are of direct concern to the Department of Defense.

Section 101 of the bill amends the existing statutory definitions

of "war premises' and ''national defense premises' now contained
in Section 2151 of Title 18, United States Code. The proposed
change in the definition of war premises would expand the definition
to include premises where war materials may be produced, as
distinct from actually being produced, and hence would broaden
the impact of the statute to include almost any industrial facility,"
regardless of its existing production or service capability. While
the Department of Defense does not object to a broadening of the
statute, we do raise a question as to the efficacy of a statute so
demonstrably broadened.,

In contrast to the broadening effect of the language just mentioned,
we note that, in another respect, the definition has been narrowed,

!
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perhaps inadvertently., This occurs because of the addition of a |
new phrase, "or other military or naval stations of the United States.

This change is susceptible to an interpretation which would exclude

a few military entities, such as naval activities which are neither

navy yards nor navy stations. To preclude a technical narrowing of

the two definitions, it is recommended that both be changed to reflect

the broader coverage now provided by 18 United States Code 2151

wherein it provides "other installations of the Armed Forces of the

United States or any associate nation, "

Section 204 of the bill would make it a crime for an active member

of a Communist-action organization who knows and subscribes to its
unlawful objectives to be employed in a position which may affect

the national security in a defense facility designated by the Secretary
of Defense. On the question of the constitutionality of this provision,
we yield, of course, to the views of the Attorney General. However,
if constitutional, this provision would be of assistance to the Department
of Defense by providing new statutory authority to replace that found
unconstitutional by the Supreme Court in the case of United States v.
Robel., We note that the proposed amendment is designed to meet the
objections which the Supreme Court observed with respect to

Section 5(a)(1)(D) in the Robel case in that it expressly requires
three elements indicated by the court to be essential in new, more
narrowly drawn legislation, These are: active membership, the
subscribing or assenting to some unlawful objective, and employment
in a position where the incumbent could affect the national security.

With specific reference to that part of Section 204 which would add a
new subsection (b)(1)(C) to Section 5 of the Subversive Activities
Control Act, making it unlawful for any officer or employee of a
defense facility to contribute services to a Communist organization,
it is recommended that a proviso be added which would exclude
lawful commercial service performed at ports and airports for
Communist countries or any of their agencies pursuant to treaties
or international agreements.

Section 301 would make it a felony for any officer of the United States
to discipline an officer or employee of the United States because of
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testimony given or because of official papers or records furnished
the Congress or any Congressional Committee, and Section 302 would
make it a misdemeanor in any case not covered by Section 301 where
an officer of the United States takes reprisal against any witness who
furnishes information or documents to the Congress, Congressional
Committees or Subcommittees thereof, the Chairman or members

of Committees or Subcommittees, or the head of any committee staff;
or who initiates, approves, advises, or conspires to bring about a
reprisal, We note that the exception for classified information or
unconfirmed derogatory information in Section 301 is not included in
Section 302. The purpose of this legislation is understood but the
Department of Defense is concerned with its impingement on the
responsibility of the Executive Branch, Moreover, the provision
that demotion, suspension, dismissal, or retirement of any such
witness within a year shall be prima facie evidence that it was a
reprisal against the witness, and the proposed criminal penalties
would have undesirable effects on discipline within the Department

of Defense. This provision appears unnecessary and undesirable

and should be deleted.

The Bureau of the Budget advises that, from the standpoint of the
Administration's program, there is no objection to the presentation

of this report for the consideration of the Committee.

Sincerely,

.

L, Niederlehner
Acting General Counsel
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The CrarrMAN. Charlie, will you come forward ?

STATEMENT OF HON. CHARLES E. BENNETT, A U.S.
REPRESENTATIVE FROM FLORIDA

l\cllr. BENNETT. Yes, sir. I have a very brief statement, which I will-
read.

My assistant has copies, which I guess he has given out or he is
giving them out at this point.

Mr. Chairman, I appreciate your giving me this opportunity to
appear before the committee in support of legislation to fill recognized
gaps in our internal security laws.

s you know last December the Supreme Court declared an im-
portant section of the Subversive Activities Control Act unconstitu-
tional. The Court told us that we could not make it unlawful that a
member of a Communist organization be employed in a defense fa-
cility. This decision—U.S. against Robel—brought to the public’s at- -
tention the urgent new need for effective legislation to combat sub-
versives in our defense plants, and 18 members of the House Armed
Services Committee joined me in introducing H.R. 15018 on February
1, 1968, to do just this. T am happy to know that so many other Mem-
bers have also expressed their concern over the need for effective legis-
lation in this field by the introduction of similar legislation.

Under my bill the Secretary of Defense is authorized and directed:
to designate certain industrial plants or facilities “defense facilities,”
and the employees of such a faciliity will be required to sign a state-
ment that they know the facility is so designated. The President is
then authorized to institute such measures or regulations as may be
necessary to bar from employment in such facilities any person con-
cerning whom there is reasonable grounds to believe that he is dis-
posed and has the opportunity by reason of his employment to engage
in sabotage, espionage, or other subversive acts against his employer,
and therefore against the United States.

The legislation would authorize reasonable inquiries directed to an
individual regarding his affiliations, membership, beliefs, or activities,
which are relevant to determine whether there are reasonable—and I
stress reasonable—grounds to believe that he may engage in sabotage,
espionage, or other subversive acts as an employee in the defense fa-
cility. Before a person could be deprived of employment he would be
notified of the reasons for the action proposed against him and given
a reasonable opportunity to present information in his behalf and de-
fend himself against such action.

This bill would also give the President authority to seek a tem-
porary or permanent injunction, restraining order, or other order
against the management of defense facilities in accordance with the
act to prevent the employment of a person found to be disposed toward
and having the opportunity to engage in sabotage, espionage, or other
subversive acts against his employer. ) )

I believe this legislation meets the test of “fairness” as applied by
the Supreme Court. This bill does not infringe upon full freedom of
association, yet it provides that important protection our defense
facilities need against those who would seek to disrupt or impair the
productive capabilities and military effectiveness of our country by
sabotage, espionage, and other subversion.
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Wol;é“}‘gln note, 1’\,([{'. Chairman, that my bill does not contain the

d “C omr,{mmst In 1t, nor does it refer to “Communist-front or-
ganizations.” Reasonable inquiry into the affiliations of the employee
would be permitted, and I assume and would expect that one of the
purposes for any such inquiry would be to ascertain whether the em-
ployee was a Communist or had affiliations with Communists. I do not
believe, however, that in view of the Court decisions it would be wise
for the Congress to list any specific associations or affiliations by
statute which would raise the presumption that the employee would
engage in sabotage, espionage, or other subversive acts.

I want to make it clear that I feel the objective of Communists in
this country is the overthrow of our democratic institutions with the
substitution of a totalitarian, communistic society. I have no doubt
n my mind that any Communist who would work in a defense fa-
z}hty would engage 1n sabotage, espionage, or other subversive activi-

ies.

It has been asserted that all the Robel decision said was that we
could not make it unlawful for a Communist to work in defense plants.
The Court in the Robel case was telling us not only what has been
specifically designated here today, but it also seems that they are
telling us that we cannot require the firing of a person simply because
of his association or affiliation with Communists. The Court asserts
that this would violate freedom of association.

It is for these reasons that I recommend that any legislation re-
ported out by this committee in this area not contain language refer-
ring to “Communists” or “Communist-front” organizations, but in-
stead set up procedures by which Communists and their kind can be
weeded out—with due process—when there is reasonable grounds to
believe that they have subversive tendencies.

Recently I came across a lecture by Justice Hugo Black, who, as you
may know, held with the majority in Robel. In so many words the Jus-
tice told the Columbia University Law School audience in March that
he feels that once the Supreme Court gets a case in which the constitu-
tional issue is ripe they, the Supreme Court, will declare the statute
establishing the Subversive Activities Control Board unconstitutional.
Justice Black asserts that the Board “is allowed . . . to curtail the exer-
cise the First Amendment rights of speech, assembly and association.”

I believe we must, as Members of Congress, give careful considera-
tion to those remarks and use every means at our disposal to avoid in
new legislation unnecessary constitutional issues relating to freedom
of speech and association. This is not to say that we should give up our
efforts to curb subversion, but this does mean that we must turn our at-
tention toward procedures embodying principles of due process or fair-
ness which will be upheld by the Court as effective in combating
subversion. .

I think we should make it clear in the legislative history of this .
legislation that we expect anyone found to have Communist affiliations
or associations to be given the closest possible scrutiny, and I would as-
sume that any Communist leanings would immediately raise a flag, a
“red flag” in front of the investigators as to the possible disposition of
that person toward subversive activities. ) )

I hope what I have said has been helpful to the committee in con-
sideration of this legislation and I want to thank you again for this
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opportunity to appear before you. I appreciate your kindness in let-
ting me testify, and thank you very much.

The CrATRMAN. Well, we are so glad to have you.

Mr. BexnerT. I am glad to be here. Unless there are any questions,
I will leave.

The CratrMaN. Were you in the room when I drew a distinction be-
tween freedom of association under the first amendment and the prac-
tical application of that?

Mr. BenneTT. Yes; I thought your words were very well taken, Mr.
Chairman.

The CrammaN. Well certainly it is an old adage that one rotten
apple at least can contaminate or taint all the apples that are touched.
Isn’t that true?

Mr. Benwerr. It is true.

The CumamrMaN. Now certainly it is, and I am not talking about the
Constitution, I am talking about practical life. I would doubt that very
few parents in viewing the heyday of prohibition would have been
proud to see there their son’s associations with the racketeers of the
day, would they ?

I don’t suppose so. So there is this kind of distinction in practical
life of freedom of association and in the technical aspect ofp the Su-
preme Court. Nevertheless if you say too much about it, it appears they
are going to knock it out ; does it not ?

Mr. BennerT. Yes; the practical problem of this committee is to
draft a piece of legislation which will meet the criteria of the Court.

The Cuarrman. I am having the Defense Department counsel to
consult and I want to do everything I can to draft a bill and to come
out with a piece of legislation that will comport and follow the deci-
sion so that even the zéupreme Court can’t knock it out.

Mr. Bexxerr. Well, most of the bills that have been introduced—
all of them, subsequent to the one which I introduced, contain the
phrase “Communist and Communist-front organizations,” and in my
opinion, it is asking trouble with the Court by putting that in the bill.

Therefore I suggest that it be out.

The Crarman. That will be kept in mind, in going over the bill
with a fine-tooth comb.

Mr. Bex~erT. Because from what the Court said, it looks as if that
might doom your bill to oblivion, by being declared unconstitutional.
Of course we want an effective piece of legislation. We want some-
thing that is useful.

The CHAIRMAN. Oh, surely.

Mr. Bexn~err, Thank you, sir.

The Cmairman. By the way, talking about an effective piece of
legislation, last year this committee reported out, and the Congress
passed and the President signed, a bill having to do with the Sugver-
sive Activities Control Board.

The Senate provided in its version that the act would die unless the
Attorney General filed proceedings to keep the Board alive within a

ear.
Y In conference between the Senate and House, in which we partici-
pated, or members of this committee participated, it was provided
further that the Attorney General should report to Congress twice
during the year.

94-756-—68—pt. 1—T
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The first report is due by June 30 of this year, to tell us what the
devil he is doing with the Board; is he bringing cases? Now as far as
T know, no case has been brought under that bill, reported out by the
committee, passed by Congress, and signed by the President.-

Now I understand that the Justice Department is going to testify
on this bill Wednesday. I understand at long last, amen, that the
Justice Department is going to give its blessing or at least won’t have
serious objections to this bill. And if they do, I want to give them my
great thanks for at long last agreeing with this committee that we do
bring up, at least now and then, a product that they can agree with.

Mr. BexNerr. The committee does a good job. God bless you.

The CmArmaN. Thank you. The Members think so, because they
report out our bills by a majority of 10 to 1, or 20 to 1, but some of the

departments refuse to believe it, and some people and newspapers

don’t believe it.
Thank you very much.

STATEMENTS OF REPRESENTATIVES EDWIN W. EDWARDS, OF
LOUISIANA ; WALTER S. BARING, OF NEVADA; WILLIAM G. BRAY,

. OF INDIANA; EERVEY &. MACHEN, OF MARYLAND; DON FUQUA,
OF FLORIDA; E. S. JOHNNY WALKER, 0F NEW MEZXICO; AND
CEARLES E. CHAMBERLAIN, OF MICHIGAN; AND FRANCIS W.
STOVER, DIRECTOR OF WATIONAL LEGISLATIVE SERVICE, VET-
ERANS OF FOREIGN WARS; JOHN W. MAHAN, CHAIRMAN, SUB-
VERSIVE ACTIVITIES CONTRCL BOARD; AND DANIEL J.
O’CONNOR, CHAIRMAN, NATIONAL AMERICANISM COMMISSION
OF THE AMERICAN LEGION

The Crarraax. Several statements have been received by the com-
mittee and will be inserted after Mr. Bennett’s testimony.

Mr. St A statement of Honorable Edwin W. Kdwards, the
United States Representative of Louisiana; a statement of Honorable
Walter S. Baring, the United States Representative from Nevada; a
statement of Honorable William G. Bray, a United States Represent-
ative from Indiana; a statement of Honorable Hervey G. Machen, a
United States Representative from Maryland; a statement of Hon-
orable Don Fuqua, a United States Representative from Florida; a
statement of Honorable B. S. Johnny Walker, a United States Repre-
sentative from New Mexico; a statement of Francis W. Stover, direc-
tor, National Legislative Service, VE'W.

The Crairaman. Is that for or against ?

Mr. Syrra. For.

A letter of April 23, 1968, from Honorable John W. Mahan, Chair-
man, Subversive Activities Control Board.

The CrarrMaN. Is he for or against ?

Mr. Syrra. He is partially each way.

The Caammman. All right.

Mr. Syrre. On H.R. 15828 a letter dated April 26, 1968, from Hon-
orable John W. Mahan, Chairman, Subversive Activities Control
Board, expressing views on H.R. 15626,

The CrairmaN. Favorable views, right ¢
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Mr., SmrrH. Yes. ) ]
A statement of Daniel J. O’Connor, chairman of the National Amer-

icanism Commission of The American Legion, on H.R. 15626.
The Crairman. Favoring?
Mr. SurrH. Right.
(The documents referred to follow:)

STATEMENT OF HON. EDWIN W. EDWARDS, A U.S. REPRESENTATIVE
FROM LOUISIANA

My. Chairman and Members of the Committee:

As you know, I am a cosponsor of the bill now before you, H.R. 15626. 1
believe this proposed legislation is vitally necessary in the interests of our
national security.

The bill deals with security measures relating to defense facilities. This is a
vital area calling for close and rigid control. That which constitutes a “defense
facility” is expressly and specifically defined in the bill, leaving no room for
misunderstanding and no room for the charge of “vagueness.” The definitions
are clear and comprehensive covering the field of Government operations to
which the bill is directed.

An important part of the bill is that which would restore life to section
5(a) (1) (D) of the Subversive Activities Control Act of 1950, which made it
unlawful for members of Communist-action organizations to engage in employ-
ment in defense facilities. In the case of United States v. Robel the Supreme
Court in its decision of December 11, 1967, held that section of the law involved
to be unconstitutional for “overbreadth,” in violation of the right of association
protected by the first amendment. The bill, by its terms, seeks to narrow the
interdiction of the section and to supply safeguards to meet the objections of the
Supreme Court, thus retaining the effectiveness of the basic purposes of that
section of the Act of 1950.

I doubt if any reasonable man with due regard for the national security of
this country can be heard to say that members of Communist-action groups
should be given employment in such sensitive areag as our defense facilities.
H.R. 15626 seeks to see to it that they are not permitted employment in such
vital areas.

Make no mistake about it, Communist influences are at work in this country
today. Never before in our history has the Government needed more protection
for its essential activities than it needs today. Communist-action, Communist-
dominated, and Communist-infiltrated groups are active, seeking to take advan-
tage of any and all of our weaknesses to make this country an easier prey to
Godless communism. The damage that can be done to our national security in
such sensitive places as defense facilities is indeed apparent and very real.

The bill authorizes a comprehensive security program in the fields to which
it pertains. It authorizes measures for a security clearance program for workers
in defense facilities; gives the sanction of the Congress to measures for an
industrial security clearance program for protection of classified information
released to industry engaged in essential work for the Government; it gives
express congressional authority to institute a personnel security program for
access to vessels, harbors, ports, and waterfront facilities under the Magnuson
Act. Moreover, it not only authorizes the strengthening of security measures,
but provides for safeguards against any possible maladministration of the law
that might be offensive to individual freedoms.

I am proud to be one of the sponsors of this bill introduced by your distin-
guished chairman, Edwin Willis, in the interest of our national security. It
deserves enactment into law by the Congress and vigorous enforcement by the
executive department.

STATEMENT OF HON. WALTER 8. BARING, U.S. REPRESENTATIVE AT
LARGE FROM NEVADA, ON BEHALF OF H.R. 15649, TO AMEND THE
SUBVERSIVE ACTIVITIES CONTROL ACT OF 1950

Mr. Chairman, I thank you for the opportunity to make a statement on the
legislation before this committee, H.R. 15649, and related bills. I am sure I
do not have to stress before this committee the urgency and necessity of this
legislation.
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For many months now, the newspapers, radio, and television stations have
- carried stories on action taken by the Supreme Court of the United States inter-

preting, limiting, and even invalidating legislation previously enacted by Con-
gress. However, neither this bill nor any of its provisions is intended to challenge
the Court with respect to its decisions. The principal purpose of the bill is to
plug the recognized security gaps brought about by the recent Supreme Court
decisions.

Mr. Chairman, like you and the other esteemed members of this committee, I
have received numerous letters of complaints from Nevadans voicing extreme
anger over the Supreme Court’s decision overturning Federal legislation con-
cerning the employment of a member of the Communist Party in Seattle, Wash-
ington, shipyard which, by the way, the Secretary of Defense had designated as
a “defense facility.”

“What are you going to do about it?” they asked. It is my hope, Mr. Chairman,
that the bill before you will be the answer to their questions.

I feel, Mr. Chairman, that this bill is a very comprehensive one. It is well bal-
anced and contains and covers a variety of situations. The bill contains criteria

" against teaching or advocating the forceful, violent overthrow of the Govern-
ment, and against the activities of Communist organizers, and acts, which, if
committed in time of war, would constitute treason under the Constitution.

Mr. Chairman, it is time that this Congress stand up and show some good old
American intestinal fortitude and erack down on those who advocate becoming
buddy-buddy with Russia and its satellites. The American people are sick and
tired of the actions taken by ecertain people within our governmental structure—
and those outside of our Government who carry enough vocal and financial power
to sway the thinking of those inside our Government—of slowly, but surely
handing over this country to communism.

Our Constitution grants the right to dissent—but the dissent we have seen
and heard ever since the Vietnam war borders on the fringe of outright treason.

Any person who owes allegiance to the United States and yet gives aid or
comfort, knowingly and willfully, to the Viet Cong or to North Vietnam or to
any other nation or armed group engaged in open hostilities against the United
States, hostilities in which American boys are fighting and dying, should be
punished.

In closing, Mr. Chairman, I would like to point out that where a decision of
the Supreme Court has found an act of Congress to be unconstitutional, it is the
obligation of Congress to frame and enact further legislation for the purpose
of dealing with the problem.

I firmly believe that this bill meets this problem head on and I hope, Mr.
Chairman, that you and your excellent committee will give your unanimous ap-
proval to the legislation before you. Thank you.

STATEMENT OF HON. WILLIAM G. BRAY, A U.S. REPRESENTATIVE
FROM INDIANA

The Supreme Court’s decision in the case of U.S. v. Robel, allows members of
the Communist Party to work in defense plants. On account of this, we are im-
pelled to act upon this proposed legislation which will insure our country the
right of defending itself from internal dangers.

The Supreme Court’s decision was based on a legal facet of the Constitution,
that of the right of association as protected by the first amendment. This basie
right ecannot be disputed, for America’s heritage of freedom is insured by its
Constitution. But the right is not absolute. This decision ignored the fact that
to survive, a government must protect itself against its enemies who would destroy
it by force.

It is no secret that countries have spies employed throughout the world to ob-
tain facts about military, political, and economic developments in other coun-
tries. This is especially true of Communist countries. However, it is more difficult
to conduct espionage in a totalitarian state such as Russia or Communist China
than in countries where people have more freedom of movement and are not
‘under such close supervision.

According to the Communists’ views, they are justified in using every possible
means such as sabotage, espionage, or other subversive acts in order to obtain
information valuable to their country and that can be used to undermine and de-
stroy any non-Communist country. Under communism, the only function of the
individual is to serve the state.
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Must we extend the freedom of association clause in its entirety to members of
the Communist Party, thus enhancing the possibilities of sabotage, espionage, or
other subversive acts against the United States? Should individuals dedicated to
our destruction be permitted to work in those sensitive areas such as defense
facilities, where their doing so can aid that destruction? Why should we enable
the Communists to use our freedoms as a means of gaining their goals, goals
which would ultimately replace our inalienable rights with Communist doctrines?

The problem we are faced with not only today, but yesterday and tomorrow, is
whether or not a nation has the right to limit any freedom of a group dedicated
to our destruction to insure complete freedom for the majority. A Roman proverb
says, “The safety of the people must be the supreme law.” The necessity to impose
certain limitations on the right of association clause is essential for the internal
security of the United States.

STATEMENT OF HON. HERVEY G. MACHEN, A U.S. REPRESENTATIVE
FROM MARYLAND

Mr. Chairman and Members of the Committee, I represent the Fifth Con-
gressional District of Maryland which is composed of Prince George’s and
Charles Counties, Maryland.

I appear before you today to testify in behalf of H.R. 15018, which I cospon-
sored. The Supreme Court recently struck down a provision making it a crime
for a member of the Communist Party to work in a United States defense plant.
It found that “in the balance of Constitutional rights,” freedom to associate
vastly overshadows the right of the Government to guard against sabotage and
espionage in its national defense industries.

The Court has found time and timme again that the rights of the criminal weigh
heavier in the balance than the rights of society to its security. The battle we
wage against crime in the streets—a war of compelling proportions—is hindered
by Court decisions which provide one obstacle after another to the apprehension
and successful prosecution of eriminals,

The winning of the war against Communist aggression is rendered increas-
ingly more difficult by decisions which invite the spread of the conflict to our
own land. No one denies that the individual and the accused have rights which
must be preserved from encroachment; yet, so too must the rights of the whole
society. It is in the consideration of the interests of this group that I cospon-
sored H.R. 15018.

The enactment of this legislation is, I believe, clearly in the best interests of
the Nation. Certainly, no patriotic American can quarrel with the intent of this
legislation to bar from employment in our defense facilities individuals believed
disposed to commit acts of sabotage, espionage, or other acts of subversion. Ex-
clusion of such individuals would not be done arbitrarily under the provisions of
this bill. Anyone barred under these provisions would be given a reasonable
opportunity to defend himself against such action including, if he requested, g
hearing.

Whereas our Constitution has been an extremely durable document, needing
few amendments to guide a changing society, decisions such as those made by the
Court in areas adversely affecting our national defense posture must be reversed.
The rulings of a body of nine men, appointed for life, must be subject to final
approval by the whole society affected by them.

From the beginning of its history, this country has found it wise to provide
checks and balances among the various branches of Government. My bill con-
tinues that ideal. It states that it is the people and through them their elected
representatives who shall have the final word as to who shall be employed in
facilities integrally a part of our national defense system and who shall not.
Therefore, I urge you and the members of the committee, Mr. Chairman, to report
this bill to the House for consideration so that the people can be heard clearly
in this matter.

STATEMENT OF HON. DON FUQUA, A U.S. REPRESENTATIVE
FROM FLORIDA, ON H.R. 15272

Mr. Chairman, It would seem that one of the basic responsibilities of any
nation is to protect its people.

A recent decision of the Supreme Court has ruled unconstitutional certain
sections of the Subversive Activities Control Act of 1950. It is obvious that I
disagree with that ruling by the introduction of my bill which is part of these
hearings.
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The highly automated plants of today are open to sabotage, and I think it
‘the responsibility of the Congress to provide such plants with safeguards against
those who gain inembership in organizations that have as their purpose the
violent overthrow of our form of government.

The purpose of this legislation is to institute reasonable measures and regu-
lations to provide sensitive facilities against possible sabotage, espionage, or
other subversive activity.

This committee is perhaps more aware of the designs of enemies of this
Nation and the lengths to which they will go to subvert this land than perhaps
any other. .

I urge that very careful consideration be given to the proposals now pending.

Stated simply, we are attempting only to give this Nation certain reasonable
personnel screening procedures in an effort to protect vital national interests.
This legisiation accords maximum individual freedom coupled with an over-
riding need for national security.

I urge that my bill or a similar measure Le reported to the House for
congideration.

STATEMENT OF HON. E. 8. J OHNNY WALKER, A U.S. REPRESENTATIVE
TROM NEW MEXICO, IN SUPPORT OF H.R. 15018

Mr. Chairman, last December the Supreme Court struck down a provision of
the Subversive Activities Control Act of 1950. The important provision declared
unconstitutional made it a crime for a member of the Communist Party to be
employed in “any defense facility,” as that term might be defined by the Secre-
tary of Dafense.

Now Congress must search for another effective means of protecting our
national interest. I firmly believe that H.R. 15018 will provide that protection
without unnecessarily intruding on the freedoms we seek to strengthen.

Tie Supreme Court noted, by way of justification, in U7.S. v. Robel, that the
questioned provision in the act infringes on workers’ rights to freedom of asso-
ciation which is guaranteed by the first amendment of our Coustitution. It
should also be observed, however, that the decision was not without dissent.
Justice Byron B. White and Justice John M. Harlan pointed out that the fivst
amendment rights should be balanced against national needs. Barring Commu-
nist Party members from empioyment in defense plants making up less tkan
1 percent of the Nation’s industry is a small price to pay to protect the country
from sehotage and espionage, the dissenting Justices further noted.

The amendment I support will clearly authorize the Tederal Government to
deny employment in defense facilities to individuals believed disposed to commit
acts of sabotage, espionage, or other subversive acts clearly detrimental to our
way of life.

This bill authorizes and directs the Secretary of Defense to designate certain
industrial sites as “defense facilities.” The employees will be required to sign a
statement indicating that they are aware of this designation. The President
would then be authorized to take whatever action deemed necessary to deny
employment to anyone whose background reveals there are reasonable grounds
to believe that the prospective employee is disposed and has the opportunity, by
reason of his employment, to engage in sabotage, espionage, or other subversive
acts against his employer.

The inguiries into a person’s background would be reasonable, but naturally
as reliable as possible, and concern the employee’s relevant beliefs, activities,
affiliations, and memberships. Prior to his suspension, the employee would be
notified of the reasons for the actions being taken against him and given the
opportunity to present information in his own defense.

Giving the President clear authority to seek a temporary or permanent injunc-
tion, restraining order, or other order against the management of defense facil-
ities under the terms of this legislation will not, in my opinion, infringe upon our
cherished right of association. It will, however, better enable us to protect all of
our cherished rights and privileges.

STATEMENT OF HON. CHARLES BE. CHAMBERLAIN, A U.S. REPRE-
SENTATIVE FROM MICHIGAN, ON HR. 15018, TO AMEND THE
SUBVERSIVE ACTIVITIES CONTROL ACT OF 1950

. Mr. Chairman, I appreciate being given this opportunity to appear before your

committee and to testify in support of H.R. 15018, a bill which would permit the
Government to bar certain individuals from employment in defense facilities.
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It is perhaps symptomatic of the problems spawned by modern technology that
we, here on Capitol Hill, received an offer by a commercial firm a year or so
ago to “sweep” our offices to ensure that we were not being “bugged.” Every week
one may find in the newspapers advertisements for commercial firms which will
erect security barriers on the one hand, or penetrate other security barriers on
the other. Elsewhere one can find firms that will specialize in other subtle
intricacies of the intelligence profession.

While these commercial threats are serious, one must recognize that the
expertise so advertised can be far more perfectly accomplished by national gov-
ernments, which can professionalize to the greatest possible degree the arts of
espionage, sabotage, and subversion. Instances of foreign-supported clandestine
and covert activity in America are legion, and this country has had to learn
some painful lessons at the hands of our enemies.

It is an unfortunate fact of the present day that we are faced with a con-
tinuing and constant problem of anti-American activity within our borders, some
of it readily visible, other less so. Among the most important targets in this ac-
tivity are manufacturing facilities which are related to our national defense.
The advantages which can accrue to our enemies through successful penetration
of these activities are great. Generally one may expect that the goal of such a
penetration will include the gathering of vital information, although in condi-
tions of international tension or war, the primary goal might be sabotuge. In
either case, the loss to our national defense effort is unacceptable, and the detec-
tion of such enemy effort after the fact will not repair the damage that has been
done.

It should be abundantly clear that the miniaturization of destructive weapons,
the refinement of toxic chemicals, the ubiquity of copying machines and minia-
ture cameras, and other technological advances have given the single agent a
tremendous potential for damaging activity. Instruments of mass destruction can
now be carried in a briefcase, while atomic secrets can be carried away on the
head of a pin. Espionage can go undetected forever, and sabotage cannot always
be traced.

In the face of such threats, it is clearly in the national interest to investigate
most carefully the relative risks to our national security that may be posed
by the employment of persons of questionable mental stability or loyalty in de-
fense facilities. It is not enough that we just keep records of certain persons,
or to prosecute espionage cases after the fact. Our national defense and the
most basic good judgment require that we have the legal means to avoid catas-
trophe.

I would emphasize, Mr. Chairman, the preventive nature of this legislation.
The activities of enemy agents or misguided individuals in this area do not lend
themselves to remedy, and the damage done may well be irreparable. Appropriate
legislation should be enacted. The barriers must be carefully drawn, constitional-
ly correct, and strictly enforced. If our country is to have a reliable national
defense, it is fundamental that we must provide for the security of our defense
industries.

STATEMENT OF FRANCIS W. STOVER, DIRECTOR, NATIONAL LEGIS-
LATIVE SERVICE, VETERANS OF FOREIGN WARS OF THE UNITED
STATES, WITH RESPECT TO H.R. 15626 WHICH WOULD AMEND THE
SUBVERSIVE ACTIVITIES CONTROL ACT OF 1950 TO AUTHORIZE
THE FEDERAL GOVERNMENT TO DENY EMPLOYMENT IN DEFENSE
FACILITIES TO CERTAIN INDIVIDUALS, TO PROTECT CLASSIFIED
INFORMATION RELEASED TO UNITED STATES INDUSTRY, AND
RELATED MATTERS

My, Chairman, thank you for the invitation to present the views of the Veter-
ans of Foreign Wars with respect to H.R. 15626, which would plug some of the
loopholes in the Subversive Activities Control Act of 1950 caused by recent
court decisions and greatly strengthen the act in other areas.

My name is Francis W. Stover and my title is director of the National Legis-
lative Service of the Veterans of Foreign Wars of the United States.

The Veterans of Foreign Wars strongly supported the legislation which finally
became the Subversive Activities Control Act of 1950.

The Veterans of Foreign Wars has, down through the years, supported
liberalizing amendments to this act which have strengthened and improved the
effectiveness of this most important law.
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Most recently, the Veterans of Foreign Wars was extremely disappointed,
for example, when the Congress approved legislation which could have the effect
of putting the Subversive Activities Control Board out of business. I am referring
to Public Law 90-237 which, among other things, stipulates that the Subversive
Activities Control Board shall cease to exist on June 30, 1969, unless by Decem-
ber 30, 1968, a proceeding under the Subversive Activities Control Act shall have
peen instituted before the Board and a hearing shall have been conducted by
the Board. Unless, therefore, the Attorney General shall institute proceedings
before this Board before the end of this calendar year, it could well be the death
sentence of the Subversive Activities Control Board.

‘While the provisions of H.R. 15626 do not relate directly to the Board, neverthe-
less approval of this bill would be a tremendous step forward to strengthen the
Subversive Activities Control Act of 1950.

The authority for the Veterans of Foreign Wars to support this legislation
is found in a resolution which was adopted at our 68th National Convention
and identified as No. 168, entitled “Strengthen Internal Security Act,” and it
reads as follows :

“Whereas the Internal Security Act of 1950 is this country’s major anti-
subversive law ; and

“Whereas the world Communist conspiracy has spread its tenacles and
devoured an ever increasing number of formerly independent nations; and

«Whereas the Communist Party of the United States, as part of the world
Communist conspiracy, has stepped up its activities in its designs upon
America’s future and poses an ever increasing danger to our national securi-
ity ; and

“Whereas the Congress of the United States has the duty and obligation
to enact legislation within the framework of the Constitution adequately
to protect the national welfare from the nefarious designs of organized Com-
munism; and

“Whereas recent court decisions make necessary amending the Internal
Security Act to conform with such decisions and accomplish its purposes
of disclosing those organizations and individuals which are operating in the
United States as an arm of the International Communist movement; Now,
therefore, be it

“Resolved, by the 68th National Convention of the Veterans of Foreign
Wars of the United States, That we petition and entreat the Congress im-
mediately to enact, and the President forthwith to sign, legislation such
as companion bills H.R. 10390 and H.R. 10391 bipartisanly sponsored meas-
ures to amend and strengthen the Internal Security Act of 1950.” .

Resolution No. 168 and an omnibus resolution entitled “To Protect the Security
and Sovereignty of the United States” sum up in a most definitive manner t.he
position of the Veterans of Foreign Wars concerning Communists, subve}'swe
groups, and their adherents whose efforts are bent on destroying the spverexgnty
of the United States and the continuance of this Republic. Resolution No. 17
reads as follows :

“Whereas, according to its Congressionally bestowed charter, one of the
major reasons for the formation of the Veterans of Foreign Wars was ‘To
preserve and defend the United States from all enemies, whomsoever;’ and

“Whereas the leaders of the world Communist movement have openly
threatened the United States and proclaimed the desire and intent of world
Communism to conquer the free nations of the world by all possible means,
including violent overthrow of our government; and

“Whereas certain subversive groups and movements and their adherents
have not ceased their efforts to advance ideologies that would destroy the
sovereignty of these United States : Now, therefore, be it

“Resolved, by the 68th National Convention of the Veterans of Foreign
Wars of the United States, That—

1. We reaffirm our complete, unwavering opposition to Communism in
all its forms, both foreign and domestic, and will resist all Communist poli-
cies against the United States and all persons who support, defend, aid and
abet them.

2. We reaffirm our opposition to world government, such as Atlantic Union
or any similar scheme which would ultimately surrender the sovereignty of
the United States of America.

3. We strongly support a United States foreign policy designed to aid the
liberation of the enslaved peoples of the world.
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4. We oppose any United States aid (direct or indirect, military or finan-
cial) to Communist nations.

5. We oppose any weakening of the basic security laws of this Nation,
including the Internal Security Act, Communist Control Act, and the Smith
Act.

6. We endorse and recommend the continuation of the work of the Federal
Bureau of Investigation, and other federal and state agencies charged with
protecting the internal security of the United States.

7. We endorse and recommend the continuation of the Senate Internal
Security Subcommittee, the House Committee on Un-American Activities
and any other Congressional Committee formed for the purpose of protect-
ing our country from Communist and other subversive activities.”

In these most trying and vexing times, it is incumbent upon all Americans to
take every step to insure that our security from within is protected. With Com-
munist-dominated nations harrassing and, in Vietnam and other areas, killing
Americans, the problem is not a theory, but a reality.

Unfortunately, there are always those in our midst who subscribe to the
ideologies and views of some or all of these Communist nations. They are the
cnes who, in many instances, take advantage of our hard-won freedoms to carry
out their sinister purposes to ultimately destroy the very institutions they hide
behind for protection when they are exposed for what they are.

Pursuant to our mandates, as outlined above, the Veterans of Foreign Wars,
therefore, indorses the purpose and intent of H.R. 15626. It is our hope and
strong recommendation that this legislation be favorably considered and re-
ported to the House in line with these mandates of our organization.

Thank you again for the privilege and opportunity to express the views of
the Veterans of Foreign Wars concerning this most important legislation.

LETTERS FROM SUBVERSIVE ACTIVITIES CONTROL BOARD
REGARDING H.R. 15828 AND H.R. 15626

SUBVERSIVE ACTIVITIES CONTROL BOARD,
OFFICE OF THE CHAIRMAN,
Washington, D.C., April 23, 1968.
Hon. EpwiN E, WILLIS,
Chairman, Committec on Un-American Activities,
House of Representatives, Washington, D.C.

DeAR CONGRESSMAN WILLIs: This is submitted in response to your request
for our views on H.R. 15828, the proposed “Internal Security Act of 1968.” We
limit our comments to the provisions which would be administered by this Board
or otherwise involve the Board.

Section 201 (1), beginning at line 20 on page 4, would change the term of
each member of the Board from five years to seven years for each member ap-
pointed after January 1, 1969. We assume that the purpose is to preserve the
expertness or experience which the members of the Board acquire by reason
of their service. Cases in the Board have been quite lengthy in many instances.
We believe that the longer terms are desirable so as to give better continuity
in the handling of cases.

Section 201 (2), line 9, page 5, would vest in the chairman of the Board alone
the authority and responsibility for the internal administration of the agency,
with certain exceptions. At the present time each member has an equal vote
as to all personnel and administrative matters. Enactment of the provision
would make the Board similar in this respect to most of the other adjudicatory
agencies. This frees the other members from administrative details so as to
concentrate on the substantive work. We favor enactment of the provision.

Subsection (3) of section 201, would place the members of the Board in Level
IV of the Federal Executive Salary Schedule instead of the existing Level V,
and would change the chairman from Level V to Level III. This is a matter for
the Congress. The apparent purpose is to make compensation for service on the
Board the same as that for comparable agencies as listed in the Executive Salary
Schedule.

Section 202, line 11, page 6, is aimed at preventing the frustration of Board
determinations which in some instances in the past has resulted from delays
in the appellate court review of the Board actions. Board orders speak as of
the time of the inquiry by the Board. Sometimes the exercise by the aggrieved
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party of the right to judicial review results in the passage of considerable time
before the appeal is decided.

The courts have held that they will consider the merits of an appeal only
where the record is reasonably current. They have remanded cases to the Board
for findings as to the current status of organizations when, through no fault of
the Board, the cases lingered in the courts for a considerable time. This “stale-
ness doctrine” seems to imply that the Board must perform the impossible duty
of determining what the status of an organization will be a year or more in
the future. It puts a premium on dilatory tactics during judicial review of
Board determinations.

The existing statute contains ample safeguards, through redetermination pro-
ceedings, for any group that bona fide changes its status following a Board de-
termination. We favor the proposal to require the appellate courts to decide the
validity of an order of the Board at the time the order was issued by the Board.

Section 208, line 19, page 6, contains proposed Congressional findings of fact
on the danger to the national security which reasonably can be said to exist if
members of Communist-action organizations continue as employees of a defense
facility after the organization has been determined by the Board to be of such
type and the individuals have knowledge or notice thereof and elect to remain
members. ‘

Findings of fact are, of course, a matter for Congress. The proposed findings
seem warranted from conclusions drawn by the Board in formal proceedings
and from decisions and opinions of the courts. Your committee may wish to con-
sider inserting the word “final” between the words “an” and ‘‘order” in line 8
at page 7.

Section 204, beginning at line 13 of page 7, contains a number of provisions
aimed at preventing the employment in defense facilities of knowing and inten-
tional Communists. We agree with the inherent principle that Communists oper-
ating in this country under foreign control and direction should not have access
to any national security information.

It is clear under the Supreme Court’s decision in the Robel case that there
must be adequate standards in order legally to bar Communists from employment
in defense facilities. The proposed provisions contain standards which were lack-
ing in the provision declared unconstitutional in the Robel case. We have no
opinion on whether the factors supplied by the provisions of H.R. 15828 are
adequate in all respects. The provisions seem to us to be worthy of enactment so
as to have them tested in the courts.

The Bureau of the Budget has advised by telephone that there is no objection
to the submission of these views.

Sincerely,
JorN W. MAHAN, Chairman.

SUBVERSIVE ACTIVITIES CONTROL BOARD,
OFFICE OF THE CHAIRMAN,
Washington, D.C., April 26, 1968.
Hon. Epwin E. WILLIS,
Chairman, Committee on Un-American Activities,
House of Representatives, Washington, D.C.

DEAR CONGRESSMAN WILLIS : This is written in response to your request for our
views or comments on H.R. 15626, 90th Congress, which contains provisions aimed
at protecting the security of defense facilities. We note that H.R. 15828, which
was also introduced in the 90th Congress, contains provisions having the same
basic purpose.

We certainly agree with the purpose of barring active, knowing Communists
and other security risks from access to classified national security information.
‘We agree that in the light of court decisions express legislative authorization
and specific standards are necessary in order to carry out this purpose.

H.R. 15626 takes a quite comprehensive approach to the problem. Much thought
and effort was obviously given to drafting the proposed legislation. We have not
attempted a line-by-line study of the procedures, standards, and criteria set forth
in the bill. We defer to the Departments of Justice and Defense and the other
departments and agencies which have been closely involved with the present
industrial security program.

The proposed new section 5(a) (1) (C) would make it unlawful for any mem-
ber of a Communist-action organization to engage in any employment in any
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defense facility (lines 12-15 at page 2). H.R. 15828, on the other hand, applies
only to ‘“active members” who have “subscribed or assented to any unlawful
objective of such organization” (page 8 beginning at line 13). The application
to all members as is done in ILR. 15626 is of questionable legality under the
Supreme Court’s decision in the Robel case and cases like Dombrewski. We rec-
ommend consideration of modifying the H.R. 15626 provision along the lines of
the provision in H.R. 15828.

The procedures, standards, criteria and guidelines set forth in the bill seem
to take care of the points covered by the various, applicable court decisions.
While some are perhaps rather broad, we do not have any informed basis for
suggesting changes.

The Bureau of the Budget has advised by telephone that there is no objection to
the submission of these views.

Sincerely,
JoEN W. MAHAN, Chairman.

STATEMENT OF DANIEL J. O'CONNOR, CHAIRMAN, NATIONAL AMERI-
CANISM COMMISSION OF THE AMERICAN LEGION, ON HLR. 15626 (A
BILL TO AMEND THE SUBVERSIVE ACTIVITIES CONTROL ACT OF
1550 TO AUTHORIZE THE FEDERAL GOVERNMENT TO DENY EM-
PLOYMENT IN DEFENSE FACILITIES TO CERTAIN INDIVIDUALS,
TO PROTECT CLASSIFIED INFORMATION RELEASED TO UNITED
STATES INDUSTRY)

Mr. Chairman and Members of the Committee, The American Legion appre-
ciates the opportunity to testify in support of H.R. 15626, a bill which would
authorize the Federal Government to deny employment to certain subversive
individuals in defense facilities of the United States. Certain provisions of the
Subversive Activities Control Act of 1950 which made it unlawful for members
of Communist-action organizations to engage in employment in a defense indus-
try were nullified by the Supreme Court in United States v. Robel, decided De-
cember 11, 1967. The Supreme Court held that those provisions were void for
“gverbreadth,” unconstitutionally abridging the “right of association,” protected
by the first amendment to the Constitution.

In order to protect the internal security of the United States, the Congress
must adopt legislation which will meet the Supreme Court’s objection or take the
drastic position of preempting the authority of the United States Supreme Court
to rule on any legislation related to the national security. Today, we recommend
enactment of new law to meet the Court’s fiat on overbreadth, its references
to limitations on executive or legislative authority and, specifically, its invalida-
tion of United States Coast Guard regulations on permits to merchant seamen.
H.R. 15626 will accomplish these objectives.

Personnel engaged in security work find it most difficult to protect the United
States because of the infiltration and subversive tactics of world communism.
Tt is especially discouraging to law enforcement officials and others charged
with preserving our internal security to see their efforts vitiated by Court deci-
sions of this nature. Reasonable men find the burden placed on them so intoler-
able they are tempted to abandon the battle against subversion and simply go
through the motions because their efforts are stymied repeatedly by Court deci-
sions which have overstretched reasonable bounds in an effort to make the
individual’s rights the “sacred cow” of liberal interpretation at the expense of
the Nation as a whole. The American Legion cannot agree with certain decisions
of the Court. such as this one, which allows Communists to remain employed
in defense plants. Nowhere in these decisions do we find an expression of confi-
dence, faith, and trust in public and private officials to evaluate the evidence
and make findings based thereon which are fair, equitable, and consonant with
the national interest.

Mr. Chairman, who and what is a passive Communist? What man or woman
joins the Communist Party for the sake of joining? Who joins the Communist
Party and then states he disagrees with the aims and objectives of the Com-
munist Party? The Court majority has proclaimed that guilt by association is
an infringement of the first amendment and proceeds to protect the rights of
the so-called passive Communist, the commie who joins the party, but perhaps
disagrees with its aims and purposes.

Mr. Chairman. we commend you and the committee for providing specific au-
thority for the President to institute a personnel screening program to secure
the objectives of the Magnuson Act even though we believe sound reason would
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dictate the President already has the inherent power to effectuate a program
to accomplish this purpose. We appreciate, too, your setting of specific standards
to meet the objections relating to associational activities and are particularly
pleased to note the provision regulating the jurisdiction of the Courts in certain
proceedings. Your sincere effort to establish procedures to authorize specific
investigation, hearing, and review procedures; cross-examination and confron-
tation of witnesses: and the issuance of compulsory process, all attest to your
good faith in providing the constitutional safeguards for all persons coming
within the orbit of this legislation.

The American Legion has, since its founding, fought communism and what
it stands for and we find it difficult to accept the tortuous reasoning which al-
lows enemies of this Nation to be employed in defense industries. It follows,
therefore, that your remedial action should be approved by the Congress of the
United States if we are to protect our beloved country.

Another important section of this bill covers the refusal to testify upon the
grounds of self-incrimination in any authorized inquiry relating to subversive
activities conducted by any congressional committee, Federal court, Federal
grand jury, or any other duly authorized Iederal agency, as to any question
relative to subversive activities of the individual involved or others. We believe
Congress has not only the right but the duty to enact legislation to safeguard
defense facilities from acts of espionage and sabotage and to set up personnel
and industrial security clearance programs to protect classified information as
well as the actual facilities, whether it be vessels, harbors, or docks.

Representing the members of The American Legion, numbering 2,600,000,
and 1,000,000 members of the American Legion Auxiliary, I urge this commit-
tee to report favorably on H.R. 15626. If ever there was a time in our Nation’s
history when we should be concerned about communism, it is now. We have
seen this ideology spread throughout the world and we would be “sad sacks”
to stand idly by while judicial fiat allows Communists to be employed in our
defense industry. I urge you to give the internal security of our Nation top
priority, and pass this bill on to the floor of the House for consideration.

Thank you for allowing me to appear here today.

The Cramraax. Our last witness this morning is Mr. Speiser, with
the American Civil Liberties Union.
Mr. Speiser, you may come forward, sir.
; If you wish, you can file your statement at this peint and speak
rom 1t.

STATEMENT OF LAWRENCE SPEISER, DIRECTOR, WASHINGTON,
D.C., OFFICE OF AMERICAN CIVIL LIBERTIES UNION

Mr. Seriser. Very well, Mr. Chairman. T would like my statement
included in the record in its entirety. -

T will not read it. In order not to keep members of the committee in
suspense, I will state at the outset that we are opposed to the enact-
ment of H.R. 15626, HL.R. 15018, and the related measures, which are
attempts to overturn the Supreme Court’s decisions in United States v.
Robel, and Schneider v. Smith. :

We go into the constitutional arguments in some detail in our
testimony. I am quite willing to answer questions of the committee,
based on the submission that we have made.

(Mr. Speiser’s prepared statement follows:)

STATEMENT OF LAWRENCE SPEISER, DIRECTOR, WASHINGTON OF-
FICE, AMERICAN CIVIL LIBERTIES UNION, ON H.R. 15626, H.R. 15018,
AND RELATED MEASURES, APRIL 30, 1968
T am Lawrence Speiser, director of the Washington, D.C., office of the Amer-

ijcan Civil Liberties Union. For almost a half century the ACLU has existed

with the sole purpose of protecting and extending the liberties and rights con-
tained in the Bill of Rights of the United States Constitution. Our continued
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dedication to that purpose demands that we strongly oppose H.R. 15626, H.R.
15018 and similar measures being considered by this Committee today.

Each of these measures has as its avowed purpose authorizing the Xederal
Government to deny employment in defense facilities to certain individuals. More
candidly, however, it might be said that each has as its purpose an attempt to
overturn the recent Supreme Court decision in United States v. Robel, 389 U.S.
258 (1967), holding that mere membership in the Communist Party is an in-
sufficient basis to bar an individual from work in a defense related industry.
Indeed, most of these measures would go beyond the employment restriction held
unconstitutional in Robel. They attempt not only to bar an individual from work
in such industry on the basis of membership in the Communist Party, but also
to extend that bar to participants in many other activities, organizations or
associations, none of which are in themselves unlawful.

We fully recognize the seriousness and importance of the Government’s interest
in national security. Likewise, we are fully aware of the Government’s ability,
under the “war power” of Article I of the Constitution, to enact legislation to
protect and promote that interest. Nevertheless, that interest must be defined
and that power exercised at all times within the bounds of the specific guarantees
of Bill of Rights. In the recent words of the Supreme Court,

“, .. the phrase ‘war power’ cannot be invoked as a talismanic incantation
to support any exercise of congressional power which can be brought within its
ambit . . . [T]his concept of ‘national defense’ cannot be deemed an end in
itself, justifying any exercise of legislative power designed to promote such a
goal. Implicit in the term ‘national defense’ is the notion of defending those
values and ideals which set this Nation apart. . . . It would indeed be ironic if,
in the name of national defense, we would sanction the subversion of one of those
liberties . . . which makes the defense of the Nation worthwhile.” United
States v. Robel, supra.

It is because the measures before this committee today would, in our view,
subvert “those liberties . . . which make the defense of this nation worthwhile”
that the ACLU urges their complete and unequivocal rejection.

The provisions of these bills often overlap, and our objections to them often
apply to provisions in several of the bills. Therefore, I will discuss first, H.R.
15626, the broadest of the bills.

I. HR. 15626*

A. COMMUNISTS BARRED FROM DEFENSE FACILITIES

This Bill has three main provisions. The first of these would reinsert in the
Internal Security Act of 1950, the specific provision found unconstitutional in
Robel. Section 5(a) (1) (D) of the Internal Security Act as amended, had pro-
vided that “it shall be unlawful” for a member of a Communist-action organiza-
tion, “to engage in any employment in any defense facility.” The Robel decision
struck down this provision as “an unconstitutional abridgement of the right of
association protected by the First Amendment.”

H.R. 15626 attempts to evade that decision by adding to the original proscrip-
tion the clause “with knowledge or notice of its designation as a defense fa-
cility.” This addition utterly fails to revalidate the original provision for a num-
ber of reasons. Chief among these is the fact that the element of “knowledge”
found lacking in the original provision was not knowledge of the fact that a fa-
cility had been designated as a defense facility for purposes of the Internal
Security Act.

In Robel, the Court specifically called attention to Aptheker v. Secretary of
State, 878 U.S. 500, in which § 6 of the Subversive Activities Control Act. 16
U.S.C. §2385 was held unconstitutional. That section provided that ‘“when a
Commugist organization is registered or under a final order to register, it shall
be unlawful for any member thereof with knowledge or notice thereof to apply
for a passport.” [Emphasis added.] United States v. Robel, supra.

Section (2) (¢) of H.R. 15626 would rewrite §5(a) (1) (D) of the Internal
Security Act so that it is exactly analogous to the provision found unconstitu-
tional in Aptheker. This is hardly a way to save a provision already held un-
constitutional for other reasons.

While knowledge of a facility’s designation under §5(a) (1) (D) would
undoubtedly be required by due process, as a necessary element of the offense for

1 H.R. 15649 and H.R. 16613 are identical »''s.
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violation of the section, it is, in itself, not sufficient to salvage the section. The
“knowledge” which, among other things, the section failed to require, is knowl-
edge of the Communist-action group’s unlawful aims and purposes. The Court
stated, in Robel, with regard to § 5 (a) (1) (D), that:

“It is p}'eqisely because that statute sweeps indiscriminately across all types
of assomgtrons with Communist-action groups, without regard to the quality and
degree of membership, that it runs afoul of the Iirst Amendment.”

I{J this respect, the proposed new provision of H.R. 15626 retains all the constitu-
tional defects of the one which was stricken.

W_e are convinced that no such sweeping attempt to bar members of Com-
munist organizations, merely on the basis of such membership, from any and
all employment in defense facilities, can withstand constitutional scrutiny. The
.Suprexpe Court requires that congressional enactments which impose disabilities
upon individuals for membership in organizations which advocate unpopular
ideas must contain each of four elements: (1) the organization must have goals
yvh{cl.l are illegal and which Congress can constitutionally proscribe; (2) the
individual member of the organization must know of these illegal goals; (3) the
‘member must have the specific intent to further or accomplish such goals; and
(4) the individual must be “active” and “not merely ‘a nominal, passive, inactive
.or purely technical’ member.” See, e.g., Scales v. United States, 367 U.S. 203
(1961). As the Court has stated :

“Those who join an organization but do not share its unlawful purposes and
’Who_(}O not participate in its unlawful activities surely pose no threat, either
.as citizens or as public employees. Laws . . . which are not restricted in scope
to those who join with the ‘specific intent’ to further illegal action impose, in
effect, a conclusive presumption that the member shares the unlawful aims of
the organization. . . . [Such laws rest] on the doctrine of ‘guilt by association’
which has no place here.” Elfbrandt v. Russell, 384 U.S. 11, 17 (1966).

Section (2) (¢) of H.R. 15626 which would impose a substantial disability on
individuals for membership in such organizations fails to comply with the above
stated tests of constitutionality. It fails, for example, to require that the individ-
ual member have the specific intent to further the unlawful purposes or goals of
the organization, or that he has participated in unlawful activities of the organiza-
tion. The member in question, may know of the organization’s illegal goals, but
may, himself, have had no specific intent to further these goals in any way. In
fact, the member may actually disapprove of the organization’s goals, yet con-
tinue his membership in the hope that he might change the ideological direction
of the organization. While such a person would constitute the very opposite of a
“clear and present danger” to any national interest, he might nevertheless be
subject to criminal penalties. .

Clearly, this kind of provision suffers from “the fatal defect of overbreadth
...” United States v. Robel. Because it is “jrrelevant that an individual may be
a passive or inactive member of a designated organization, that he may be un-
aware of the organization’s unlawful aims . . . that he may disagree with those
unlawful aims,” or that he may ‘“occupy a nonsensitive position in a defense
facility,” (United States v. Robel, 36 U.S.L.W. at 4062; see also Cole v. Young,
351 U.S. 536, 546 (1955), it lacks that “[plrecision of regulation [which] must be
the touchstone in an area so closely touching our most precious freedoms,”
NAACP v. Button, 371 U.S. 415, 438 (1963) ; see Aptheker v. Secretary of State,
378 U.S. 500, 512-13 (1964 ) ; Shelton v. Tucker, 364 U.S. 479, 488 (1960). It draws
within its scope an overly broad range of associations, indiscriminately penalizing
membership which can be constitutionally punished (see Scales V. United States,
867 U.S. 203 (1961)), and membership which cannot (see Blfbrandt v. Russell,

384 U.S. 11 (1966) ).
B. DENIAL OF EMPLOYMENT IN DEFENSE FACILITIES

The second major provision of H.R. 15626 continues along the path blazed by
the first provision, wreaking further devastation upon fundamental freedoms.
Section (4) of H.R. 15626 would add a new section to the Internal Security Act,
authorizing the denial of employment in, or access to, any defense facility to any
person on the “basis of findings that such person’s employment in or access to
such facility is not clearly consistent with the national defense or security in-
terests.” Guidelines, as to how to arrive at such findings, are provided. The de-
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tails of these will be discussed later. At this point it is sufficient to note that in-
dividual opinions, associations and organizational memberships are all factors to
be considered in those findings, and, as a result, the potential reach of such a pro-
vision is unbounded. This is compounded by the lack of any limitation on the
kinds of positions in a defense facility to which the ban extends.

While no constitutional provision specifically speaks of the “right” to em-
ployment, it is clear that individuals are afforded protection in their jobs against
arbitrary governmental interference. In this regard, the Supreme Court has said,

“the right to hold specific private employment and to follow a chosen profession
free from unreasonable governmental interference comes within the ‘liberty’ and
‘property’ concepts of the Fifth Amendment. . . .” Greenc v. McElroy, 360 U.S.
474.
Thus, the absence of criminal penalties in the proposed new provision in no
way makes it more tolerable. The possibility of any penalty—whether criminal
or not—undeniably inhibits individuals from engaging in conduct which they
fear may result in its application to them. Moreover, it is indisputable that the
loss of employment is indeed a severe and substantial penalty, no less to be feared
than a fine or even imprisonment. In Dombrowski v. Pfister, 380 U.S. 479 (1965)
the Court spoke of the “chilling effect” upon the exercise of first amendment
rights which results from the imponderables and contingencies involved in stat-
utes regulating expression to which criminal sanctions are attached. Surely, that
same cold chill can be felt here where expression and association are indirectly
regulated and the sanction of loss of employment is attached.

Turning, now, to some of the specific provisions of the proposed new section
of the Internal Security Act, it is striking to note initially that it authorizes:

“reasonable inquiries directed to an individual regarding his membership in,
or affiliation with, any Communist, Marxist, Fascist, totalitarian, or subversive
organization, and such other associations, habits, and activities, past or present,
which are relevant or material to a determination whether he should be denied
employment in or access to any defense facility. . . .” [Emphasis added].

In other words inquiries may be made regarding anything or everything in an
individual’s life, past or present, the only limit being some government officer’s
own notions of relevance. It is manifest, that this does violence to even the most
limited concept of the right to privacy, which, incidentally, is clearly afforded
protection from governmental interference (see, e.g., Griswold v. Connecticut,
381 U.S. 479).

Some guidance as to what associations, habits and activities, past or present,
may be the subject of these so-called ‘“reasonable inquiries” is provided. An exam-
ination of these, however, leads one to question whether the threat to constitu-
tional freedoms might not be less if we merely hoped for good judgment on the
part of the official involved without suggesting and thereby sanctioning inquiry
into the categories which this Bill lists. In all seventeen categories are listed,
and, lest individual ingenuity on the part of executive branch officials be cir-
cumsecribed the list is specifically not to be deemed exclusive. The incredibly un-
bounded area in which a “chilling effect” upon the exercise of first amendment
freedoms would be felt if this legislation were to be adopted is clearly evidenced
by an examination of only a few of these suggested categories.

First, there is the category of “(1) membership in, or affiliation with, and
whether such individual is serving as an agent or employee of . . .” a number of
organizations then described. Included, are familiar organizations such as one
determined by the SACB to be a “communist organization.” However, some in-
teresting new types of organizations are also included. For example, there is,

“(C) any organization which the President . . . finds, or has probable cause to
believe, is . . . (ii) an organization which has been organized or utilized for the
purpose of giving aid or assistance to any foreign government, group, or associa-
tion engaged in armed conflict with the United States....”

Apparently this is an attempt to include organizations protesting the war
in Vietnam. Note that under its broad language, however, the American Red
Cross would probably qualify as such an organization. Similarly included is,

“(iv) an organization which advocates, encourages, counsels, aids or abets viola-
tion of any Federal law related to the internal security of the United States
or its defense against foreign aggression. . . .”
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Like the previous category, this one would seem also to have a specific group
in mind. This is an apparent attempt to include groups urging resistance to the
draft. Note that its reach is broad enough to include the 4,000 college and uni-
versity professors who last week signed an advertisement in the N.Y. Times
expressing their support of Dr. Spock, Reverend Coffin and the other defendants
now being tried for conspiracy to violate the Selective Service law.

Whatever one may think of the legality or illegality of the objects of organ-
jzations of this kind, and the consequent ability of the Government to regulate
their activities, we would suggest that fundamental fairness requires a full
airing and individual consideration of those issues, before membership in such
organization is made the basis for a finding of fact which can result in a sub-
stantial disability.

Other suggested categories for official inquiry, which at best offer only the
most tenuous basis for a finding that an individual’s employment in a defense
facility is inconsistent with the national security include,

“(5) establishing or continuing sympathetic association with a saboteur, spy,
traitor, seditionist, anarchist, revolutionist, members of an organization referred
to in paragraph (1) of this subsection 2 ... under circumstances and of such a
nature as to raise a reasonable doubt that the association is . . . clearly consist-
ent with the national defense or security interests;”

The inhibiting effect on freedom of associations which could result from
utilizing membership in groups which come within this kind of category as a
basis for denial of employment is obvious. Not only would the heavy hand of
the government fall upon those counseling draft resistance, for example, but
those in “sympathetic” association with them, whatever that may be.

Another particularly objectionable category is,

“(9) refusal to testify, upon the ground of self-incrimination, in any author-
ized inquiry . .. conducted by any congressional committee, Federal court,
TFederal grand jury, or any other duly authorized Federal agency, as to any ques-
tion relating to subversive activities of the individual involved or others Hid

To impose an employment disability on an individual on the basis of such
refusal is clearly unconstitutional. To do so would be to in effect penalize the
exercise of one's fifth amendment constitutional privilege against self-incrim-
ination. This Congress may not do. See Garrity v. New Jersey, 385 U.S. 493
(1967) and Slochower v. Board of Higher Education, 350 U.S. 551.

Finally, there is the category of,

“(16) any criminal, infamous, dishonest, immoral, or notoriously disgraceful
conduct, habitual use of intoxicants to excess, drug addiction, or sexual
perversion ;”’

Across the board inquiry into the above matters is totally unjustified here.
While possibly permissible with regard to an individual who applies for a secur-
ity clearance for access to classified material, or an individual in a particularly
sensitive position, it must be remembered that we are dealing here with any
employee of a defense facility and that the definition of such facility is a very
broad one. Such provision thus evidences a total disregard for the right of
privacy. See, e.g., United States v. Rubia, 110 F.2d 92; Schmidt v. United States,
177 F.2d 450. See also, Griswold v. Connecticut, 381 U.S. 479.

After authorizing these wide-ranging inquiries, in complete disregard of the
constitutionally protected freedom of association and right to privacy, the pro-
posed new section of the Internal Security Act belatedly manifests an awareness,
although, regrettably, no understanding, of constitutional limits on interference
with such freedoms. Section (f) thereof attempts to bring the section’s impact
on first amendment freedoms within the range of permissible restrictions by
delineating what shall be considered “in determining the significance to be given
for the purposes of this section to the organizational membership or associations”
of an individual. Included among the factors to be considered are the persons
knowledge of the nature and purposes of the organization, his commitment to
those purposes, his intent to advance those purposes, and so forth. These are, of
course, elements which, as I mentioned earlier, the Supreme Court requires in
congressional enactments which impose disabilities upon individuals for mem-

2 Those organizations are the ones discussed in the previous paragraph, which include,
among others, Vietnam dissenters and those urging resistance to the draft.
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bership in organizations which advocate unpopular ideas. However, these ele-
ments are insufficient to legitimize this enactment, for the very crucial first
element—that the organization must have goals which are illegal and which
Congress can constitutionally proscribe—is not present here.

An examination of the cases which have involved enactments placing disa-
bilities on members of organizations advocating unpopular ideas, reveals that
this is only permissible where supported by substantial findings that the aims
or purposes of such organization and of ideas advocated thereby are themselves
unlawful and pose a clear and present danger to an overriding interest of the
Government. See, e.g., Communist Party v. Subversive Activities Control Board,
367 U.S. 1 (1961) ; and, N.A.A.C.P. v. Alabama, 357 U.S. 449 (1958). In the Com-
munist Party case, where the Court upheld the registration provisions of the Sub-
versive Activities Control Act of 1950, there were substantial legislative findings
regarding the nature of the threat posed by the “Communist movement”. Refer-
ence was repeatedly made to those findings, and to whether registration was a
proper means to deal with the threat posed. The Court specifically stated,

“In light of its legislative findings . . . we cannot say that the danger is
chimerical, or that the registration requirement of § 7 is an il] adjusted means
of dealing with it.”

No such findings have been or most likely could be made with regard to the
organizations and associations designated in this legislation. Moreover, the
findings in that case were legislative ones. Under this Bill, note that the Director
the Federal Bureau of Investigation would be empowered to make such designa-
tions—a power that the present Director of the FBI has long protested the
Bureau does not have nor should have. Also each Federal agency, whether it be
H.E.W. or the Small Business Administration, would be empowered to determine
which organizations are “totalitarian, Fasecist, Communist, or subversive.” There
is no provision for hearing or any kind of procedure before any designation is
made. See Joint Anti-Fascist Commvittee v, McGrath, 341 U.S. 123.

It is far from clear that an individual’s membership in an organization coun-
seling violation of a Federal law, such as the Selective Service Act, makes it
likely that his employment in a defense facility is inconsistent with the national
interest. More importantly, it is far from clear that many of the activities which
this legislation would make suspect are unlawful or could be constitutionally
proscribed.

Clearly the new section of the Internal Security Act proposed by section (4) of
H.R. 15626 suffers from the constitutional vices of vagueness and overbreadth.
It “sweep indiscriminately” across association with all types of groups. The de-
seription of the groups included is so broad and open ended that individuals
affected cannot forecast whether the statute will apply to them. Individuals who
sincerely believe their behavior is innocent may be punished; others may be de-
terred from lawful activities by the fear that such activity may result in a sub-
stantial disability, In addition, as the vagueness increases, so does the discretion
given to officials who enforce the act. It becomes easy and tempting for authori-
ties to “punish” conduct which offends them.

These vices are compounded by the broad category of facilities which accord-
ing to section (3) of HL.R. 15626 may be designated as defense facilities and
the absence of any limitation of the ban to ‘“sensitive” positions. For example,
a university in which research is being conducted on a specific disease or public
Lealth problem might be ‘“‘engaged in laboratory research significant to the na-
tional defense.” The Secretary of Defense could reasonably find that the public
health problem or disease affected significant numbers of military personnel so
that disruption of that university “by an act of sabotage, espionage or other act
of subversion would directly impair the military effectiveness of the United
States.” Accordingly the university could be designated as a defense facility.
As there is no requirement in the Bill that only those engaged in work directly
related to the threat to our military effectiveness be barred from employment in
the facility any employee of the university who had been a member of the
organizations described in § (4), or had associations of the kind described
therein—from porter to professor to the President——might thus be barred on the
pretext of a threat to the national security.

Before turning to the third major provision of H.R. 15626, there are three
other provisions in section (4) which should be briefly touched upon, because
of their particularly improper nature. The first of these is § (h) which provides:

94-756—68—pt. 1——8
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“In the course of any inquiry, investigation, proceeding, or hearing to deter-
mine the fitness and qualifications of any individual for employment in or access
to any defense facility or for access to classified information . . . the willful re-
fusal of any individual to answer relevant inquiries required of him . . . may
be considered sufiicient, in the absence of satisfactory explanation . .. to
justify denying, suspending, or revoking any such employment or access authori-
zation.”

This provision is patently unconstitutional in that it forces an employee to
choose “between self-incrimination or job forfeiture . ..” Garrity v. New Jersey,
385 U.8. 493, 496 (1967). The Government cannot “use the threat of discharge
to secure incriminatory evidence against an employee.” Id. at 499. See also,
Spevack v. Klein, 385 U.S. 511 (1967). If the price for obtaining the protection
of the self-incrimination clause of the fifth amendment is the loss of one’s
job and livelihood, then that invaluable right is effectively destroyed.

Secondly, subsection (k) of § (4) attempts to afford an individual procedural
due process by allowing him a hearing, at which he may be represented by coun-
sel, and an opportunity to inspect documentary evidence or cross-examine wit-
nesses providing adverse information. These rights are, as a practical matter,
severely limited by the discretion of the government to withhold information in
the interest of national security or conceal an informant who cannot “for reasons
determined . . . to be good and sufficient” be identified or cross-examined. This
is contrary to the spirit of our constitutional system which in the sixth amend-
ment recognized the right to confront one’s accusers and to cross-examine wit-
nesses against one. Greene v. McElroy, 360 U.S. 474; Barber v. Page, 36 L.W,
4329 (April, 1968). While this is not a criminal case in which the sixth amend-
ment guarantee would be mandatory, the implications of this proceeding are
sufficiently analogous to suggest that the same sixth amendment guarantees
should here apply.

Finally, subsection (n) of § (4) deals with the issuance of process to compel
witnesses to appear and testify or produce evidence in proceedings authorized
by the section. Therein it provides that—

“No person, on the ground or for the reasons that testimony or evidence,
documentary or otherwise, required of him may tend to incriminate him or
subject him to a penalty or forfeiture, shall be excused from testifying or pro-
ducing documentary evidence, but no natural person shall be prosecuted or sub-
jected to any penalty or forfeiture for or on account of any transaction, matter, or
thing concerning which he, under compulsion as herein provided, may testify, or
produce evidence. . . .”

This provision grants immunity to witnesses in order to facilitate the gather-
ing of evidence. In doing so, it undermines the fifth amendment privilege
against self-incrimination. The constitutionality of this kind of legislative grant
of immunity is not free from doubt. Even if it would be constitutionally permis-
sible, however, we question its wisdom and propriety.

As Mr. Justice Frankfurter said in the Court’s opinion in Ullmen v. United
States, 350 U.S. 422

“This command of the Fifth Amendment (‘nor shall any person . . . be com-
pelled in any criminal case to be a witness against himself . . ) registers an
important advance in the development of our liberty—‘one of the great land-
marks in man’s struggle to make himself civilized.” Time has not shown that
protection from the evils against which the safeguard was directed is needless
or unwarranted.” At 426.

The privilege against self-incrimination should also include protection against
self-degradation. Our democratic system is based on the concept of fairness and
decent treatment of the individual, and the full power of Government should
not be brought to bear to force a person to condemn himself by his own words.
Slowly but surely the privilege against self-incrimination is being whittled
away by legislative action. In such disparite areas, for example, as narcotics
offenses (18 U.S.C. § 1406) and hearings before the Federal Deposit Insurance
Corporation (12 U.S.C. § 1820), among many others, Congress has provided
for grants of immunity in derogation of the privilege. Now again it is proposed
further to extend the cloak of immunity in the name of national security. This
proposal, like the rest of H.R. 15626 is ill-advised.
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¢. SECURITY OF VESSELS AND WATERFRONT FACILITIES

Finally, §(6) of H.R. 15626, its third major provision, would amend 50 U.S.C.
191, to deny any person access to vessels, harbors, ports and waterfront facilities
under the same procedures and on the same bases as §(4) provides for denying
access to defense facilities. This, apparently is an attempt to overturn the recent
Supreme Court decision in Schneider v. Smith, 36 U.S. L.W. 4131 (Jan. 16, 1968).
In that case, the U.S. Supreme Court held that the Magnuson Act, 50 U.8.C.
§191, did not give the President express authority to set up a screening program
for personnel on merchant vessels of the United Stutes. The Court also held that
the Government could not constitutionally probe the reading habits, political
philosophy, beliefs and attitudes on social and economic issues of prospective
seamen on our merchant vessels.

As this provision merely adopts all the criteria and procedures previously
discussed with regard to defense facilities in general, it aiso adopts the defects
of those and in doing so is itself constitutionally unsound. Moreover, since it
will likely permit the kind of probe of “habits” and “associations” which were
conducted under the Magnuson Act before the Schneider case, it, too, must fail.

II. OTHER MEASURES
A. H.R. 15018°

H.R. 15018, like section (4) of H.R. 15626, proposes a new section to the
Internal Security Act of 1950. It would authorize the President to institute
measures to bar from employment in a defense facility ¢ny person “as to whom
there is reasonable grounds to believe he is disposed and has the opportunity by
reason of his employment to engage in sabotage, espionage, or other subversive
acts against his employer.” [Emphasis added.] Thus it would authorize the plac-
ing of a disability on an individual for his “disposition” to commit an unlawful
act, rather than for any actual conduct. This is at least as tenuous a standard
as that in H.R. 15626, which would place the disability on a person “on the basis
of findings that such person’s employment . . . is not consistent with the na-
tional defense.” Also, like H.R. 15626, H.R. 15018 then authorizes inquiries into
affiliations, memberships, beliefs or activities, past or present, which are relevant
to a determination whether there are reasonable grounds to believe he will en-
gage in the unlawful acts which the Government seeks to prevent. Refusal to
answer an inquiry is sufficient grounds for barring the employee.

This Bill suffers not only from all the defects evident in H.R. 15626, but adds
to the list some serious defects of its own. At least in H.R. 15626 an attempt is
made to provide some guidelines for making the crucial determination. At least
in H.R. 15626 there is some recognition of the necessity of considering in this
context an organization’s illegal goals, the individuals knowledge and adherence
thereto, and whether or not his membership can provide a basis for an adverse
finding. Under H.R. 15018 the administrator’s discretion is unlimited. Accorad-
ingly, H.R. 15018 suffers from the “fatal defect of overbreadth”; it “sweeps
indiscriminately across all types of associations . . . without regard to the qual-
ity and degree of membership,” and for this reason alone it clearly “runs afoul of
the First Amendment”, United Staies v. Robel. Compounding this, its entire lack
of gunidelines for determining when the disability should be placed upon an in-
dividual, results in an unlawful delegation of legislative power. Thus, it also
runs afoul of Article I of the Constitution. See Panama Refining Company v.
Ryan, 293 U.S. 388.

B. SECTIONS 203 AND 204 OF H.R. 15828

1. Section 208—Findings of Fact

Section 203 of H.R. 15828 would add the following new provision to the In-
ternal Security Act of 1950 :

“The Congress finds and declares that because of the totalitarian nature of
the world Communist conspiracy, the fact that a major objective of such con-
spiracy is the overthrow of the Government of the United States by force and
violence, the obligation imposed in Communist discipline upon members of
Communist organizations to take advantage of opportunities to act in further-

SH,R. 15092, H.R. 15229, H.R, 15272 are identical.
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ance of the aforesaid objective, and the likelihood that an individual who will-
fully and knowingly chooses to be a member of a Communist organization (and
thereby subject to Communist discipline) will act in furtherance of the aforesaid
objective if given opportunity to do so, it is per se a clear and present danger to
the national security to have emploved in a defense facility an individual who,
after the expiration of ninety days following an order of the Subversive Activi-
ties Control Board designating an organization as a Communist-action organiza-
tion, and with knowledge or notice of such order, has elected to remain or to
become a member of such organization.” [Emphasis added.]

As is A.R. 15626, this section together with § 204 of H.R. 15828 is an attempt
to overturn the recent Supreme Court decision in United States v. Robel. For
numerous reasons, this section is constitutionally defective.

Tirst, if applied, it would clearly infringe upon the freedoms of speech and
expression protected by the first amendment of the United States Constitution.
The Supreme Court has long held that Congress cannot curtail the full and free
exercise of speech or advocacy of ideas unless it clearly demonstrates that the
speech or advocacy of ideas in question presents a “clear and present danger” to
some institution which Congress may legitimately protect:

“The question in every case is whether the words used are used in such circum-
stances and are of such a nature as to create a clear and present danger that
they will bring about the substantive evils that Congress has a right to prevent.
Schenck v. United States, 249 U.S. 47, 52 (1919).

Section 203 declares it per se a clear and present danger to be a member of a
Communist-action organization and at the same time be employed in a defense
facility. This is an attempt by Congress by fiat to legislate into existence “a
clear and present danger.” Facts cannot be legislated by congressional whim.

In discussing H.R. 15626, we pointed out that the Supreme Court requires that
congressional enactments which impose disabilities upon individuals for mem-
bership in organizations which advocate unpopular ideas must contain each of
four elements: (1) the organization must have goals which are illegal and which
Congress can constitutionally proscribe; (2) the individual member of the orga-
nization must know of these illegal goals; (8) the member must have the specific
intent to further or accomplish such goals; and (4) the individual must be
“getive” and “not merely ‘a nominal, passive, inactive or purely technical’ mem-
ber.” See, e.g., Scales v. United States, 367 U.S. 203 (1961).

Section 203 fails to comply with these tests of constitutionality. It sets up a
conclusive presumption that persons who knowingly and willfully become mem-
bers of Communist organizations, and who remain members with knowledge or
notice of an order of the Subversive Activities Control Board designating such
an organization to be a “Communist-action organization”, “will act” in further-
ance of illegal goals which might threaten the government of the United States.
It fails also to require that the individual member must have the specific intent
to further the unlawful purposes or goals of the organization, or that he has
participated in unlawful activities of the organization.

Bven though the member does specifically intend to further the unlawful
goals, if he does not actually “participate in its unlawful activities”, Elfbrandt
v. Russell, 384 U.S. at 17 (emphasis added), he cannot be punished for his mere
mental state of mind. A congressional declaration of the “likelikhood” that a
member of a certain organization will act to further certain unlawful objectives
is not enough. Inactive, passive, technical or merely nominal members, such as
secretaries, janitors, or even social chairmen, who are in some sense “active” in
the organization, do not in the slightest constitute a clear and present danger to
the nation’s security.

Section 2038 of the 1968 amendments, if enforced, would also violate the right
of association which is protected (see United States v. Robel, 389 U.8. 258 (1967) )
by the provisions of the first amendment. A statute which “sweeps indiscrim-
inately across all types of association with Communist-action groups, without
regard to the quality and degree of membership . . . runs afoul of the First
Amendment” and suffers from “the fatal defect of overbreadth.. .. .” Id. at
958. Because § 203 makes it “irrelevant . . . that an individual may be a passive
or inactive member of a designated organization, that he may be unaware of the
organization’s unlawful aims ... that he may disagree with those unlawful
aims,” or that he may “occupy a nonsensitive position in a defense facility,” see
United States v. Robel, 389 U.S. 258; see also Oole v. Young, 351 U.S. 536, 546
(1955), it lacks that “[plrecision of regulation [which] must be the touchstone
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in an area so closely touching our most precious freedoms.” N.4.A.C.P. v. Butiton,
371 U.S. 415, 438 (1963) ; see Aptheker v. Secretary of State, 378 U.S. 500, 512—
13 (1964) ; Shelton v. Tucker, 364 U.S. 479, 488 (1960). Section 203 draws within
its scope an overly broad range of associations, indiscriminately penalizing mem-
bership which can be constitutionally punished (see Scales v. United States, 367
U.S. 203 (1961) ), and membership which cannot (see Eifbrandi v. Russell, 384
U.S. 11 (1966) ). The Government cannot, even in the name of national defense,
abuse so indiscriminately the right of individuals to become members of groups
which espouse unpopular ideals or causes.

Finally, § 203 constitutes a clear violation of Article I, Section 9, cl. 3 of the
‘United States Constitution which provides that “(n)o Bill of Attainder . . .
shall be passed (by the Congress).” A Bill of Attainder is a legislative act, such
as proposed § 203, which imposes disabilities upon named individuals or easily
ascertainable groups without a judicial trial. United Steies v. Brown, 381 U.S.
437 (1965). By stating that members of Communist-action organizations who
work in defense facilities present “per se a clear and present danger fo the na-
tional security”, § 203 creates a presumption of guilt which the individual af-
fected cannot rebut. Such an individual is forever prevented from proving to a
jury of peers that he did not have the requisite specific intent to further the
organization’s illegal goals, and performed no act which would in any way fur-
ther those goals. Juries, not legislatures, must determine guilt and impose punish-
ments. By punishing innocent and guilty association alike, § 203 constitutes a
Bill of Attainder.

2. Section 204 (c)—Communists Banned From Defense Facilities

Section 5(a) of the Internal Security Act of 1950, as amended January 2, 1968,
(P.L. 90-237) reads as follows:

““(a) When there is in effect a final order of the Board determining any organ-
ization to be a Communist-action organization or a Communist-front organiza-
tion, it shall be unlawful—

(1) For any member of such organization, with knowledge or notice of
such final order of the Board—

(A) in seeking, accepting, or holding any nonelective office or em-
ployment under the United States, to conceal or fail to disclose the fact
that he is a member of such organization; or

(B) to hold any nonelective office or employment under the United
States; or

(O) in seeking, accepting, or holding employment in any defense
facility, to conceal or fail to disclose the fact that he is a member of
such organization ; or

(D) if such organization is a Communist-action organization, to
engage in any employment in any defense facility; or

(E) to hold office or employment with any labor organization, as that
term is defined in section 2(5) of the National Labor Relations Act, as
amended, or to represent any employer in any matter or proceeding
arising or pending under that Act.

(2) Ior any officer or employee of the United States or of any defense
facility, with knowledge or notice of such final order of the Board—

(A) to contribute funds or services to such organization; or

(B) to advise, counsel or urge any person, with knowledge or notice
that such person is a member of such organization, to perform, or to omit
to perform, any act if such act or omission would constitute a violation
of any provision of paragraph (1) of this subsection.”

When, on December 11, 1967, the United States Supreme Court struck down
§5(a) (1) (D), above, as an ‘“unconstitutional abridgement of the right of as-
sociation protected by the First Amendment,” United States v. Robel, the con-
stitutionality of subsections 5(a) (1) (C), 5(a) (1) (E) and 5(a) (2) was left in
serious doubt.

Section 204 (e) of H.R. 15828 is yet another attempt to evade the impact of the
Robel decision and reinsert into the Internal Security Act of 1950 a provision
similar to the one recently declared uncounstitutional. This subterfuge, too, must
fail. Section 204 (e) is constitutionally defective, not merely under the holding
of Robel itself, but under other numerous and well-established constitutional
doctrines as well.
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Section 204 (e) deletes from §5(a) of the Internal Security Act all reference
to “defense facilities” and inserts a new provision subsection (b), to deal with
simultaneous membership in a Communist organization and employment in a
defense facility. The new subsection (b) reads as follows:

“(b) (1) It shall be unlawful—

(A) for any member of a Communist organization, knowing or having
reasonable grounds for believing such organization to be a Communist
organization, in seeking, accepting, or holding employment in any defense
facility, to conceal or fail to disclose the fact that he is a member of such
organization; or

(B) for any individual who is an active member of an organization, know-
ing such organization to be an organization as to which there is in effect a
final order of the Subversive Activities Control Board by which such or-
ganization has been determined to be a Communist-action organization, and
having subscribed or assented to any unlawful objective of such organiza-
tion, to engage in any employment which may affect the national security
of the United States in a faecility which is designated as a defense facility
(as defined by paragraph (7) of section 3 of the Subversive Activities Con-
trol Act of 1950) under a currently valid designation by the Secretary of
Defense, with knowledge or with notice of such designation; or

(C) for any officer or employee of a defense facility (i) to contribute
funds or services to a Communist organization, knowing or having reason-
able grounds for believing such organization to be a Communist organiza-
tion, or (ii) to advise, counsel, or urge any person, knowing or having
reasonable grounds for believing that such person is a member of a Com-
munist organization, to perform, or to omit te perform, any act if such act
or omission would constitute a violation of paragraph (A) or (B) of sub-
division (1) of this subsection.”

Proposed subsection (b) (1) (A) would make it unlawful for members of
Communist organizations to fail to disclose their membership in such organiza-
tions when seeking, accepting, or holding employment in a defense facility.
Proposed subseetion (b) (1) (C), would make it unlawful for any officer or
employee of a defense facility to contribute funds or services to a Communist
organization, or to advise, counsel or urge any member of a Communist organi-
zation to perform, or omit to perform, any act which would violate any provision
of proposed subsection (b) (1).

According to proposed subsections (b) (1) (A) and (b) (1) (C), it is no longer
necessary, for the section to hecome operative, that members of Communist
organizations have “knowledge or (actual) notice” of a “final order of the
Board” determining the organization to be a Communist-action or Communist-
front organization; instead, they must know or have reasornable grounds for
believing such organization to be “a Communist organization”.

The proposed subsections vary from their counterparts in two respects. First,
a final order of the Board is no longer necessary; individuals must determine
on their own whether the organization in gquestion is “Communist”. Second,
knowledge or actual belief that the organization in question ig “subversive”
is no longer required; instead, knowledge or grounds for belief that the organi-
zation in question is “subversive” is sufficient. The proposed amendments subject
the “innocent” or passive member of a Communist organization to an even
greater threat of unconstitutional punishment. The member may not know the
organization is Communist; he may not even believe the organization is Com-
munist. But if the Subversive Activities Control Board determines that the
member had sufficient facts at his command himself to conclude the organization
was Communist, even though in fact he reached no such conclusion, he will be
subjected to the penalties of the 1950 Subversive Activities Control Act. Indeed,
the Board need no longer even provide the member with the warning that it
has determined the organization in question to be “Communist”.

Subsections (a) (1) (C) and (a) (2) of §5, even as they presently stand, are
unconstitutional. The proposed amendments would subject the entire section to
even greater constitutional doubt.

Tirst, the compulsory disclosure of the fact of one’s membership may in
many cases infringe upon the constitutionally protected right of association.
See N.A.A.C.P. v. State of Alabame, 357 U.S. 449 (1958) ; Bates v. City of
Little Rock, 361 U.S. 516 (1960) ; Shelton v. Tucker, 364 U.S. 479 (1960). Not
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only is the fear of public exposure and ridicule substantial, but the pressure
upon an individual to avoid even the remote possibility of incurring substantial
criminal penalties is also constant and heavy.

Second, the provisions in question suffer from the “fatal defect of over-
breadth . . . .” United States v. Robel, 389 U.S. 258 (1967). Proposed §(b) (1) (A)
makes the failure to disclose one’s mere membership in a Communist organiza-
tion unlawful. Not even the faintest attempt at compliance with the tests set
forth in Yates v. United States, 354 U.S. 298 (1957), and Elfbrandt v. Russell,
384 U.S. 11 (1966), is made. The sections in question do not require specific
intent on the part of the member to further or accomplish the illegal goals of
the organization, nor do they require action by the individual to further or
accomplish such goals. The sections punish indiscriminately those who may
seriously threaten the nation’s security, and those which do not.

Third, the suggested provisions suffer from the vice of unconstitutional vague-
ness. When the wording of a statute is vague or ambiguous and that statute
imposes substantial criminal penalties upon certain forms of membership in
various types of organizations, the individuals affected cannot forecast whether
the statute will apply to them. Individuals who sincerely believe their behavior
is innocent may be punished; others may be deterred from lawful activities
by the fear that such activity is unlawful. As the Supreme Court has indicated,

“A criminal prosecution under a statute regulating expression usually involves
imponderables and contingencies that themselves may inhibit the full exercise
of First Amendment freedoms . .. For ‘(t)he threat of sanctions may deter

. almost as potently as the actual application of sanctions. . . .’ The chilling
effect upon the exercise of First Amendment rights may derive from the fact of
the prosecution, unaffected by the prospects of its success or failure.” Dom-
browski v. Pfister, 380 U.S. 479, 486-87 (1965).

In addition, as the vagueness increases, so does the discretion given to officials
who enforce the act. Absent clear and precise standards, it becomes easy for
the authorities to proscribe conduct which offends them.

The vagueness in the proposed provisions in question is obvious. These pro-
visions penalize a member of an organization who knows or has reasonable
grounds for believing that such an organization is in fact Communist. Proposed
subsection (b) (2) (B) defines the term “Communist organization” as follows:

“(B) The term ‘Communist organization’ means a Communist-action organi-
zation, and any organization in the United States (other than a Communist-
action organization) which (i) is substantially directed, dominated, or controlled
by a Communist-action organization, or (ii) is substantially directed, domi-
nated, or controlled by one or more members of a Communist-action organization,
and (iii) is primarily operated for the purpose of giving aid and support to a
Communist-action organization, a Communist foreign government, or the world
Communist movement referred to in section 2 of this title.”

A single Communist in eny organization in any kind of leadership position,
whether its a flower club, a Boy Scout troop or a literary club, or a P.T.A.,
taints the whole.

Under that definition every member of this committee and its staff must have
belonged to some organization which would run afoul of this provision.

Would an international scientific society, comprised predominantly of mem-
bers from Communist countries, be “primarily operated for the purpose of giving
aid and support” to a Communist foreign government? How would an American
scientist know whether his membership in such a society would subject him to
punishment under the proposed amendments in question?

Proposed subsection (b) (1) (B) declares it unlawful for any individual to
engage in “eny employment which may affect the national security of the United
States in a facility which is designated as (such) . .. under a currently valid
designation by the Secretary of Defense. . . .” However, this provision is uncon-
stitutionally vague. An employee in a defense plant who is also a member of a
Communist organization must determine. at his peril, whether his particular em-
ployment “may affect” the national security. The proposed amendments do not
provide standards by which the individual can determine whether his job or posi-
tion “may affect” the national security. Thus, the individual cannot determine
whether his conduct is punishable. He will either be deterred from engaging in
activities which are perfectly lawful, or be punished for unlawful activities he
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believed were lawful. “No one may be required at peril of life, liberty or property
to speculate as to the meaning of penal statutes”. Lanzetta v. New Jersey, 306
U.S. 451 (1938) at 453.

CONCLUSION

The Internal Security Act of 1950, 50 U.S.C. § 781 et seq., as amended, has
been dying for years. Although the United States Supreme Court, in Communist
Party v. Subversive Activities Conirol Board, 367 U.S. 1 (1961), gave the Act
a temporary, but illusory, reprieve, the victory was pyrrhic indeed. Over strong
dissents from Chief Justice Warren and Justices Black, Brennan and Douglas,
the Court in that case upheld the provision of the act which required the Com-
munist Party to register as a Communist-action organization. Strongly dissent-
ing, Mr. Jusice Black warned :

“T do not believe that it can be too often repeated that the freedoms of speech,
press, petition and assembly guaranteed by the First Amendment must be
accorded to the ideas we hate or sooner or later they will be denied to the ideas
we cherish. The first banning of an association because it advocates hated ideas—
whether that association be called a political party or not—marks a fateful mo-
ment in the history of a free country.”

Mr. Justice Black’s view soon gained the upper hand. In 1964, a unanimous
Supreme Court in Albertson v. Subversive Actlivities Control Board, 382 U.S.
70, 1965), held that, although the Communist Party as an organization might still
be required to register, individual members of that organization could not. In
light of the many penalties imposed on Communist Party members, compulsory
registration would subject those members to substantial risks of self-incrimina-
tion. The relevant portions of the act, therefore, were found to violate the fifth
amendment.

The Subversive Activities Control Board then tried again. Pursuant to 50
U.S.C. § 785, it issued an order resulting in the revocation of the passports of
top-ranking Communist Party leaders. In Aptheker v. Secretary of State, 378
U.S. 500 (1964), the Supreme Court struck down 50 U.S.C. § 785 as “unconsti-
‘tutional on its face”, for it “too broadly and indiscriminately restricts the right
to travel.” 378 U.S. at 514.

Finally, in United States v. Robel, 389 U.S. 258 (1967), the Supreme Court
again found that the Internal Security Act of 1950 abused important constitu-
tional freedoms. The Court held that 50 U.S.C. § 784 (a) (1) (D), which declares
it unlawful for members of Communist-action organizations “to engage in any
employment in any defense facility” when the organization is subject to a final
Tegistration order of the Board, was an overly broad, “unconstitutional abridge-
ment of the right of association protected by the First Amendment.” At 258.

Although the Supreme Court has not specifically dealt with many sections of
the Internal Security Act of 1950, its recent decisions leave little doubt that
‘many, if not all of the unchallenged portions of the act are patently unconstitu-
tional. Mr. Justice Black, concurring in Aptheker v. Secretary of State, 378
U.S. 500, 518 (1964), stated in no uncertain terms that the “whole Act, including
[50 U.S.C. § 785] . . . sets up a comprehensive statutory plan which violates the
Tederal Constitution” in that it constitutes a “Bill of Attainder,” denies peti-
tioners trial by jury and other procedural protection, and abridges freedom of
speech, press and association.

On January 2, 1968, the United States Congress declared (50 U.S.C. § 791(i))
that the Subversive Activities Control Board would cease to exist on June 30,
1969, unless it instituted, between January 1, 1968, and December 31, 1968, at
least one proceeding and hearing pursuant to the 1950 Internal Security Act.
Almost no agency of Congress has had such a miserable record as the Subversive
Activities Control Board. Its inaction has caused Congress to provide for its
abolition; its few actions have violated the most fundamental personal liberties
protected by the United States Constitution.

The time has come for Congress to repudiate entirely the Internal Security
Act of 1950, rather than reverse the trend of the past few years. The measures
before this committee today, which would only add obviously unconstitutional
provisions to that act, afford an opportunity for such a repudiation. Each of
these measures is aimed at a specific limited ill—denying employment in defense
facilities to those “disposed” to disrupting them. Only a myopic view of the
national interest, however, could suggest that their impact would be limited to
‘that ill. Clearly this is a case in which the cure is far more dread than the
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disease. Accordingly, we urge the unequivocal rejection of H.R. 15626, H.R.
15018, H.R. 15828 and similar bills.

The CramrmaN. Could you, in a thumbnail fashion, state why you
don’t think the bill satisfies the decision ¢

Mr. Seriser. Well, initially, as far as it attempts to overturn
Robel—H.R. 15626 would amend the Internal Security Act of 1950
and provide for barring from employment in defense facilities any
member of an organization which is determined to be a Communist-
action organization, who has knowledge or notice of its designation
as a defense facility. This does not satisfy Robel, or the case of
Aptheker v. Secretary of State, 378 U.S. 500, in which a similar pro-
vision making it a crime for an individual to apply for, or receive a
passport with knowledge of, or notice that an organization to which
he belongs has been denoted as a Communist organization by the Sub-
versive Activities Control Board, was held unconstitutional. If
Aptheker v. Secretary of State is good law, then this proposed revi-
sion of the Internal Security Act would be unconstitutional under:
that decision.

The CHARMAN. Is there any suggestion you would care to offer
whereby it could be stripped out as a constitutional bill that would
comport with the decision? Would you care to offer a suggestion ?

Mzr. Seeiser. No, I don’t see how you can, Mr. Chairman.

The Cramrman. In other words, so far as you are concerned, you
don’t want any legislation of any kind. That’s the nutshell way of
expressing it. Tell the truth about 1t.

Mr. Sperser. I have never appeared before you, Mr. Chairman

The CrarrMaN. And you have never agreed with the committee,
either.

Mr. Sperser. —without telling the truth. May I continue? I would
like to answer your question.

The Caamrman. You would like to do what ?

Mr. Speiser. I would like to answer your question.

The Caairman. All right, all right.

Mr. Seeiser. No, I can’t think of any legislation that would be con-
stitutionally permissible, nor desirable, to accomplish the purpose
that is attempted to be accomplished with this legislation. This may
arise from a difference in what we conceive to be dangers to the
country.

Mr. Asuerook. On that point, do you consider it dangerous to the
country for Communists to have access to any secret information ?

Mr. Seriser. I think that is a relevant fact to consider, but that
1s not

Mr. Asasrook. Wait a second. You either do or you don’t. In other
words, you don’t.

Mr. Seeiser. No. Well, then, the answer is, no, I don’t.

Mr. Asaeroor. There is no information, anywhere, either in de-
fense or defense industries, Justice, State Department, that you and
your organization do not feel that any Communist should be entitled
to,as much as any other American.

Mr. Seriser. In the way you state it, Mr. Ashbrook, the answer is
“No,” based on the same kinds of distinction that the Supreme Court
has made. That is, you don’t brand a person as being a Communist
and say, “That is the end of the question.” You have to make a further:
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inquiry as to knowledge of illegal aims of an organization and specific
intent to further those aims. You can’t merely stop after making a de-
termination that a person is a member of an organization.

Mr. Asusroox. Wait a second. We are saying he is a Communist.
We are not making a determination whether or not he is; for the
purpose of this question, the person is a Communist, whether he be
Gus Hall or someone else. You wouldn’t have any qualms about let-
ting Gus Hall, for example, have access to any secret information
or security information ? .

Mr. SeEiser. I think you have to make a further inquiry in every
case, and I am not going to get into an argument about specific individ-
uals. You used the term “Communist,” which apparently has a meaning
to you and which may not have the same meaning to me. This is the
kind of problem that the Supreme Court has wrestled with in deter-
mining what are valid criteria for determining that individuals should
not have access to information or work in certain industries. i

Mr. Asuproox. Let’s qualify that. Assuming he is a Communist who
has the express purpose of turning information over to a foreign power,
would you then think that it would be wrong for him to have access to
secret information ?

Mr. Speiser. No, that wouldn’t be wrong to bar him, nor would I
think that it would be wrong:

Mr. Asmerook. You wouldn’t think that would be wrong ?

Mr. Serrser. It would not be wrong to bar such a person from work-
ing in a defense facility having access to classified information. And I
would make the same judgment about a non-Communist. The Com-
munist question doesn’t end your inquiry. It may start it, but it cer-
tainly doesn’t end it, and what this legislation attempts to do is say,
“This is the end of the inquiry.”

Mr. Corver, Mr. Chairman, may I ask a question to clarify a point?

The Crairman. Surely.

Mr. Conver. I think Mr. Ashbrook’s point is an excellent one.

Just for my own personal clarification, Mr. Speiser, do I understand
you correctly that in the event all the criteria that have been articu-
lated by the Supreme Court in this area were satisfied, concerning the
knowledge of the Communist conspiracy, the active participation, and
so on and so forth, that you would feel that in those particular care-
fully drawn situations, the Government was perfectly in its right, and
as a matter of self-preservation, to bar access under those circum-
stances for a person that satisfied those criteria ?

Mr. Seriser. Yes. And by “access,” I assume you mean access to
a situation where they would have access to classified information.

Mzr. Conver. Exactly.

Mr. SpetsEr. Yes. But let me make sure my position is understood,
Mr. Culver. One of the rules that I get out of the Robel case is that you
don’t bar access, even for individuals, who——

The Craamrman. Even what?

Mr. Srerser. Even for individuals who fall within the category, if
they don’t have a position where they could harm national security,
and you don’t make a judgment like that, solely by legislative fiat.

The Cuamrman. Well, Mr. Ashbrook’s question was penetrating.
In that question, I think you asked the knowledge, with the knowledge
that he would pass it on to a foreign government. So that’s not
hypothetical.
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Mr. SerisEr. No, I have no problem with that, Mr. Ashbrook. Yes,
if he has access to information, secret classified or any classified infor-
mation, and there is knowledge that he would pass it cn to a foreign
government, you are right, the Government has a right to bar him
from that kind of position, and whether he is a Communist or not
1s almost irrelevant. It is the question of his intention to pass it on.

Mr., Asuerooxk. It is a question of prejudging.

Mr. SpeisEr. Very much so.

Mr. AsaBroox. Your organization would take the position in favor
of passing a bill that prejudged that every American might discrimi-
nate in housing, on one hand, it might be all right, and on the other
hand, it might be wrong ?

Mr. Speiser. I am sorry, I don’t hear you.

Mr. Asuprooxk. I say, you would certainly support a bill, the thrust
of which would prejudge every American in wanting to discriminate
in housing, but yet you won't prejudge when it comes to secret docu-
ments.

Mr. Serrser. I am not aware of the fact that our support for the
open housing provisions of the Civil Rights Act of 1968 involved a
position of prejudging Americans. It would seem to me that that is
not involved in that kind of situation. It set up standards in a law
to accomplish the desired social end.

M. Asueroox. Which is what we arve trying to do, here. These
standards. If T can read you directly, the situation you agreed to is
one that can never ever be accomplished. I mean, how many Com-
munists are going to, or how many times are you going to come across
a contract, or a known agreement, that a Communist is going to turn
something over? You isolate the factual situation so narrowly, in my
opinion, you never ever could make the law applicable in any relevant
situation, because the thing you people seem to fail to understand is
the whole thrust of the Communist organization is to conceal, is to
engage in duplicity, to deceive.

Now how you can use these criteria for an organization like this
is beyond me. I don’t think you could ever make it applicable, the
vay you have drawn this.

Mzr. Serrser. Well, we do have a security program, under which con-
sideration is given to whether classified information will be compro-
mised. I think it has often been suggested that the effective spies, in our
society, are ones who wouldn’t have any connection with Communist
or leftwing or radical organizations, simply because that kind of in-
formation is too easily picked up by security officers and agencies, and
T think that this has been, to a great extent, true, as far as our problems
with spying. So it isn’t a question of leaving our information freely
available, and having no security program. It is a question of judg-
ment, I grant you that. But the difficulty, and the reason, I suppose,
for our going off in diverse directions is the feeling that you can make
a judgment as to whether individuals would turn over classified infor-
mation, based on their political points of view. Now

Mr. Asasrook. All right, to reiterate

Mr. SeEiser. I raise a red flag, I realize, when I use that term before
the committee, in talking about people who may or have been members
of the Communist Party, or Communist organizations. But what the
Supreme Court has puzzled about in this area—and I don’t think they
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have done it lightly, and you have had conservatives on the Court who
joined in opinions as to what the Government can do or can’t do to
people who belong to the Communist Party—is that you can’t make
a flat judgment as to why people are Communists. There are different
kinds of Communists. They join for different reasons, they join at
different times. You can’t assume that merely because a person is a
Communist that he necessarily is a spy or is going to turn over classi-
fied information.

Mr. AsEBROOK. So what you are saying, to reiterate, and I want to
make sure your words are correct, I believe you drew a distinction,
a plain, everyday, average Communist, in any sensitive position with
access to any secret information would be all right, as far as you and
your organization is concerned.

Mr. Spe1sER. You are putting words in my mouth, because——

Mr. AsaBROOE. You stated a Communist, a person who just happens
to belong. I think you can answer that yes or no.

Mr. Seriser. Except that I am not sure, again, Mr. Ashbrook, how
you are using the term, and whether you are using it in the same sense
that I am, when you say, “a plain, everyday, average Communist.”

Mr. AsHBROOK. That is one you can’t show is working for a foreign
power. And you can’t show he is going to turn over the information.
He just happens to be a Communist.

Mr. Speiser. And you can’t show the specific intent to further illegal
aims?

Mr. Asaproox. He just is a member of the Communist Party.

Mzy. Seriser. Then 1n answer to that question, the answer is no.

Mr. AsuBrook. As far as you are concerned, he could have any sensi-
tive position.

Mr. Seriser. If all that you know about him is that.

Mr. Asuprooxk. Is that he is a Communist, period.

Mr. Sperser. You have to know something more. That may be the
basis for a further inquiry about him. But you can’t use that, we
believe, as the end of your inquiry, and on that basis, exclude him.

Mr. Asmasrook. I see. Excuse me. Would the same thing go for an
average, everyday member of the Mafia, belonging to the police force,
or something like that? Simply because he belongs to the Mafia, you
wouldn’t prejudge him, let him hold any position of responsibility, in-
fluence, or exercising office?

Mr. Srerser. I am not sure that the Mafia is as clearly defined a
group in our society as the Communist Party, but the answer again is
essentially the same.

Mr. Asaproox. The same old everyday Mafla member.

Mr. SrersEr. You see, I don’t know what you mean by “Mafia.”” If
you mean that he is a member of a family, and the family is involved
m what is ordinarily referred to as the Mafia, then the answer is no.

Mzr. AsuBrook. I say “I am a member of the Mafia,” and you don’t
think society has any right to say, “You should not be a chairman or
head of a grand jury,” or something like that.

Mr. Seeiser. Well, again, I don’t know what you mean by the Mafia,
as compared to what I think it means.

Mr. Asmsroox. Well, I think that probably you believe that there
are good and bad Communists, and there very well may be. I guess I
just don’t agree with you.
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Mr. Sroiser. I even believe there is good and bad on the House Un-
American Activities Committee.

Mr. Asaprook., Well

The Cuarrman. What is that ?

Mr. Asaprook. Good and bad on the committee.

Mzr. Conver. Mr. Chairman.

The CHARMAN. G0 ahead.

Mr. Couver. Mr. Speiser, do you think the further inquiry that
would be necessary to establish the security-risk situation that
would properly bar employment in a sensitive situation would be re-
ceived by the criteria enunciated by the Chief Justice in the Robel case,
or at least alluded to, when he specifically said the status makes it ir-
relevant that an individual may be a passive or an active member of
a designated organization, that he may be unaware of the organiza-
tion’s unlawful aims, or that an individual—or that he may disagree
with those unlawful aims. It is also irrelevant that an individual who
is subject to the penalties of the statute may occupy a nonsensitive
position in the defense facility.

Now in response to Mr. Ashbrook’s question, assuming that you can
satisfy those criteria, which can be relatively objectively ascertained,
do you think that that would present a situation where properly and
constitutionally, under this statute, you could bar employment?

Mr. SeEzrser. I think so. Only if you have all of the factors that you
mentioned, that the Chief Justice enunciated. You are asking what
would be permissible, and I think as Mr. Culver has pointed out, there
are some criteria set out by the Supreme Court; but it is apparent, as I
read the bills, that this is not what is desired by the proponents of this
legislation. Because I assume, Mr. Ashbrook, you feel that those
criteria would be just too difficult to fulfill.

Mr. AsuBrook. Well, I guess we would disagree. I think it is fair
to say that a person should have a right to associate with any groups he
wants, but I just fail to understand how a person can call himself a
Nazi, for example, and not make himself subject to the argument that
either knowingly or for one reason or another, accepting the connota-
tion of what nazism has been in history, and its——

The CaatrMaN., And the same would be true of the Ku Klux Klan.

Mr. Asuerook. The Ku Klux Klan. I don’t doubt a bit but what
you have warmhearted, honest, Christian Ku Klux Klanners, but it
just seems to leave me cold to think that in taking up that mantle he
1sn’t in a way accepting what the Xu Klux Klan means, exactly the
same as communism. Their worldwide purpose of domination, sub-
version, and so on. I don’t know how you can be a Communist and not
accept what the thrust of the world communism has been for the last
50 years, and I guess that’s where you and I could never agree.

Mr. Speisgr. Well, I think most of what you have just said, Mr.
Ashbrook, seems to be that this person has become part of a group
that has offensive ideas, repugnant ideas, and you are leaving out, in
my view, the critical factor, whether you are talking about the denial
of a security clearance, Government job, or a wide range of privileges,
of what is he going to do, in that specific kind of situation.

You have to go beyond that factor, and this is where I think that
our basic

Mr. AsHBROOK. But who have been the people that have leaked the
defense secrets in the last 20 years? Who are the Judith Coplons and
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David Greenglass and the people like that. They were members of the
Communist Party, and how you can say that “Oh, well, all these people
in the past, they have been the ones that spied, they are the ones that
turned our defense secrets over,” and yet now you come along, and
their successors as Communists will not do the same thing. I think
exactly the opposite. The Government has the right, and we make
judgments in many areas, to logically conclude that members of the
Communist Party will do what Communists normally have done, over
the last 80 years, and that is betray this country, turn its secrets over
to a foreign power. I don’t think it is illogical at all for the Govern-
ment to make that conclusion. The findings of fact in the last 30 years
are fantastic in favor of the argument that Communists act.like
Communists, and basically are going to work as a part of a foreign
power.

lNow you can disagree on that, but I think the facts are patently
clear.

Mr. Seriser. T haven’t made a tote score on this, but my recollection
is that while certainly you can point to Sobell and Greenglass, who did
have membership or contact with the Communist Party, the vast ma-
jority of espionage cases that we have had, certainly in the past 15
years, have not involved members of the Communist Party. Many
of them have involved members of the military, and it has been a
straight, money transaction kind of situation in which there was no
ideological factor present at all. -

Mr. Asasroorx. Who paid Jack Dunlap, for example, one of the
people you are talking about? Who was he turning his secrets over to?

The Crammmax. Exactly. You say, you cverweighed the word “mili-
tary” over “Communist,” but at the same time there was a dual
capacity there. _

Mr. %PEISER. I have no doubt that there are representatives of for-
eign governments, Communist and non-Communist, who are in the
business of buying information from anybody they can get the in-
formation from, on a wide range of subjects. There is no doubt in my
mind that that is true. All I am saying is that because, for example,
in some of the cases, in which military personnel have sold informa-
tion, the accused have been Negro, is no reason to assume that Negro
soldiers as a class

Mr. AsaBrook. Jack Dunlap wasn’t a Negro. :

Mr. Seerser. The same may be said of the fact that some of the
accused are white. You have to get beyond that.

Now the difference, I suppose, between us, is the fact that because
you can point, as you can, to Communists who have engaged in
espionage who were American citizens, that you assume that all Com-
munists are going to engage in that, and this is something that the
Supreme Court says you can’t assume, because you have to go beyond
that first factor to determine whether or not they are a threat to
national security.

Mr. AsaBroox. Well, the Supreme Court didn’t exactly say this. It
tied it also into the sensitive nature of the position, and had the same
decision been on the CIA files, and so forth, I don’t think they could
have arrived at quite the same conclusion. The area of sensitivity of
the defense work concerned or the Government work concerned would
obviously make a difference.
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Now, I don’t agree with you. I think on very sensitive information,
they probably would uphold the right, on the basis of the past history
of the Communist Party, to say that the Communist, ipso facto, can’t
be allowed, and the Government has a right to refuse a Communist
to be allowed to handle top secret information.

Mr, Semiser. They had another factor, which the bill ignores, and
that is the question of the scope of jobs. I think Mr. Liebling was
making the point that not all jobs in defense

Mr. Asmprook. The sweeper in a factory wouldn’t—although he
could pick up information, I concede—would not be as sensitive as an
electronic-computing or data-processing person.

Mr. Seriser. And when you set up a security program, which is go-
ing to consider the factors of organization, association, reading habits,
and things of that kind, I don’t think you can ignore the fact that that
does have an inhibiting effect on whether people will go to a public
meeting or hear someone speak or will subscribe to a particular maga-
zine or newspaper, even though they disagree with it. That inhibiting
factor, the fear that somebody is making a note of their activities,
does have an effect on first amendment freedoms, which is the reason
why, if you are going to have a program, as I concede that there
should be, you must Iimit it as much as possible. You must limit it
simply because, in a society where all jobs, especially with the scope
of jobs that you have here, would come under a security program,
that program is going to dry up the kind of dialogue and debate that
we should have in a free society.

Mr. Conver. Mr. Chairman, I thought, too, that the point, I think,
in this regard, is that it is not only limited to the situation where you
have a sign on the door that says “Communist Party Welcome,” but
we are talking about Communist-action groups, Communist-front
groups, with all kinds of misleading names, and intentionally so, and
I think the point with regard to the first amendment sensitivity is the
extent to which that results in an inhibition as far as participation in
the fullest sense, even by way of a threshold inquiry, into what is
going on in the political process and what views and ideas and advo-
cates are being given expression in a society at any one point in time.

Mr. Seriser. I have nothing more to say, Mr. Chairman. I am will-
ing to answer questions.

Mzr. AsaBroor. Your testimony has been illuminating and appreci-
ated, and I don’t want you to think we ever badger you. I like to hear
your views. You and I wouldn’t agree on a lot of things, but I cer-
tainly think you do a very able job of presenting your organization’s
view.

Mr. Spriser. Thank you, Mr. Ashbrook. You are very kind.

The CuamrMan. The committee will stand in recess until 10 o’clock
tomorrow morning. )

(Whereupon, at 12 o’clock noon, Tuesday, April 30, 1968, the com-
mittee was recessed, to be reconvened at 10 a.m., Wednesday, May 1,
1968.)
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WEDNESDAY, MAY 1, 1968

Unitep Stares House oF REPRESENTATIVES,
SUBCOMMITTEE OF THE
CommrrTEE ON UN-AMERICAN ACTIVITIES,
Washington, D.C.
PUBLIC HEARINGS

The subcommittes of the Committee on Un-American Activities
met, pursuant to call, at 10:15 a.m. in Room 811, Cannon House Office
Building, Washington, D.C., Hon. William M. Tuck presiding.

(Subcommittee members: Representatives Edwin E. Willis, of
Louisiana, chairman; William M. Tuck, of Virginia; John C. Culver,
of Towa; John M. Ashbrook, of Ohio; and Albert W. Watson, of
South Carolina.)

Subcommittee members present : Representatives Tuck and Watson.

Staff members present : Francis J. McNamara, director; Chester D.
Smith, general counsel; and Alfred M. Nittle, counsel.

Mr. Touck. The committee will please come to order. We are for-
tunate to have with us this morning the distinguished gentleman from
California, Representative Bob Wilson, and we will be glad to have
a statement from him at this time.

STATEMENT OF HON. BOB WILSON, A U.S. REPRESENTATIVE FROM
CALIFORNIA

Mr. Wirson. Thank you, Mr. Chairman, Governor. This room has a
lot of happy memories for me. I served on the Armed Services Com-
mittee for 14 years, meeting in this room, and I must say the chair-
man, most, of that time, was our former distinguished colleague, Carl
Vinson, and he probably is equal to you only in courtesy and genuine
friendship.

I certainly appreciate the opportunity to appear before you.

Mr. Tuck. Thank you very much.

Mr. Wirsow. It is significant that the bill that T want to discuss deals
with the military and problems of the armed services. Many of us
have been quite concerned over the Supreme Court’s decisions in re-
cent years which tend to overemphasize the rights of criminals and
Communists,
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The U.S. v. Robel decision last December creates a serious threat to
our national security by striking down section 5(a) (1) (D) of the
1950 Subversive Activities Control Act.

This important section prohibited the employment in a designated
defense facility of any member of a Communist-action organization
under final order to register in accordance with other sections of the
1950 Act.

In view of our continuing commitment to Vietnam and the tremen-
dous amount of defense material needed to supply our troops there,
the Court’s decision is exceedingly ill timed. Carefully planned sabo-
tage in any number of our major defense facilities could have a drastic
effect on our output of urgently needed war supplies.

In reviewing the Court’s decision, it appears that the crucial point
in question is not the individual’s membership in the Communist
Party, but rather whether he was an active member whose employ-
ment would threaten the security of the specific defense facility.

Denying an individual employment in a defense facility, if he were
a member of a subversive organization without knowledge of its sub-
versive purposes, would be a violation of the first amendment freedom
of association according to the Supreme Court.

Quiet frankly I find the Court’s reasoning in this case incredible.
The Communist Party since its inception has been dedicated to world
Communist domination, using whatever means are necessary and most
expedient. I find it difficult to believe that a member of this organiza-
tion could be so naively unaware of its subversive intent.

Without seeming paranoic about the dangers of communism, we
need to bear in mind its basic purposes here and abroad and to act
accordingly to protect our national security.

For this reason, particularly in view of the Vietnam war, the Con-

ess must act soon to clarify and revise the 1950 statute to assure
that there are effective means to bar the employment of Communists
in defense plants.

HL.R. 15018 sets down specific procedures for designating a plant as
a defense facility by the Secretary of Defense. The President is then
authorized to instifute such measures and to issue necessary regula-
tions to bar from employment in a designated defense facility any per-
son about whom there are reasonable grounds to believe he would be
likely to engage in sabotage, espionage, or other subversive actions
against the plant.

Tn accordance with this provision, the President may authorize in-
quiries regarding the nature of an individual’s affiliations and activi-
fies to determine if there are reasonable grounds to consider him a
probable subversive. .

Frequently such individuals refuse to answer any inquiry of this
sort, and therefore failure to respond may be considered adequate cause
for debarment. '

However, anyone so barred must be furnished the reasons for the
action taken against him and be allowed an opportunity to defend
himself, in a hearing if so desired. The bill outlines specifically the
procedures to be followed and allows the individual involved adequate
opportunity to demonstrate that his employment in no way threatens
the welfare and security of the designated defense facility.

A number of bills have been introduced dealing with this same
problem and I am hopeful that workable legislation can be reported
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to the House to protect both the constitutional rights of the individual,
in accordance with the Robel decision, and the security needs of our
defense industries as well.

I would like to take this opportunity to thank the members of this
committee for scheduling rapid consideration of these bills and appre-
ciate the opportunity to submit testimony on behalf of H.R. 15018.

Mr. Tocr. Thank you, sir. We appreciate very much your coming
over here and giving the committee the benefit of your views.

Mr. Wirson. Thank you, Mr. Chairman.

Mzr. Tock. T agree with you that the decision is a very unfortunate
one. I hope that it—that the bill, or at least one of the bills now under
consideration, may contain a provision that will enable us to revise
the standard set by the Supreme Court in the opinion.

I would like to ask you this question, whether or not you have
given any thought and consideration to the powers of the Congress to
melude a provision in this legislation, and in all other legislation, or a
general provision in the law, making it so that no act of Congress and
no provision of any of the State constitutions can be declared unconsti-
tutional by the Supreme Court of the United States, unless at least
seven members of the Court concur.

I understand, and I think everyone does, that the Supreme Court
has the power to interpret the Constitution, but the question in my
mind is, does not the Congress have the power to determine the number
of votes by which that is done ¢

Do you have any thoughts on that subject?

Mr. Wirson. I should think that this would be one means of seeing
that we are getting majority decisions by the Supreme Court. I under-
stand that some of the decisions are obviously the work of the minority
and, I believe, are ill timed.

Speaking to this bill, Mr. Chairman, I have a number of defense
plants in my district and I have spoken with the presidents of these
firms, and they are genuinely concerned about their lack of control of
employment of individuals that they would just prefer not to have
in their plants, from a security standpoint.

And T honestly believe that the mere existence of a bill of this type
would be beneficial, that many of the problems that they now have on
security clearances would disappear with passage of this bill.

Mr. Tuck. It seems to me, as one member of this committee, that
many actions by the Supreme Court of the United States since MT.
Warren became the Chief Justice are opening up the floodgates to
harmful, malicious forces, out to destroy this country, including the
Communists, the executive department, and the Supreme Court; and
unless something is done, there won’t be any Constitution left, or any-
thing else. And I am in favor of taking whatever action may be neces-
sary to curb this Court and to stay its hand and stop it from rendering
these foolish decisions that are destroying everyt hing that we hold
dear in America, for which our men surrendered their Iives and spilled
their blood on the battlefields of the world.

Mr. Wirson. Well I think Congress has been at fault in giving up
its prerogatives which it has under the Constitution, not only to the
judiciary, but to the executive branch as well.

We have quite a problem in the Armed Services Committee with
the Defense Department dictating, making legislative decisions, and
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certainly the judiciary and the Supreme Court have been making
legislative decisions that are really the prerogative of Congress. And
I would certainly support any move to try to clarify just how much
authority the Supreme Court has over the Congress and, likewise,
how much authority the executive has over the Congress.

I think it has beéen the fault of Congress in the past, in many in-
stances, that we have just let both the courts and the executive run
over us. .

Mr. Tuck. Yes. I certainly agree with you and I am a strong ad-
herent to the view that it is in the highest public interest to have
three separate, equal, and coordinate branches of the Government. It
seems to me that the Supreme Court has usurped the powers that are
delegated to the Congress, in many instances, and also some of the
powers delegated to the executive.

Mr. WisoN. Well, this minor piece of legislation—and it is rela-
tively minor—I think it could very well lead the way in indicating
that the Congress goes around a Supreme Court decision and finds a
means, legislatively, to achieve our end, and I think it is important
that we do these things.

Mr. Tuck. Well we certainly thank you very much and we are
delighted to have had the privilege of inviting you back to your old
home, this fine meeting room here,.

My, Wirson. Thank you.

Mr. Tuck. And the Committee on Un-American Activities is glad
to hgﬁe you. We hope that your new quarters are even better, if
possible.

Mr. Winson. No, I think this is a much better room than we have.
Thank you.

Mr. Tuck. Now we have another distinguished Member of the
House of Representatives, my neighbor and colleague, the Honorable
David N. Henderson, of North Carolina.

You may proceed, Mr. Henderson.

STATEMENT OF HON. DAVID N. HENDERSON, A U.S. REPRESENTA-
. TIVE FROM NORTH CAROLINA

Mzr. Hexperson. Thank you, Mr. Chairman.

Tt is a little strange to address you that way. We know you and
love you as a Governor of our neighboring State of Virginia.

I appreciate the opportunity to appear here in support of H.R.
}f56126, Mr. Chairman, and have a very brief statement in support,
if I may.

I want to make my position clear. My constituency in the Third
Congressional District of North Carolina is not composed primarily
of experts in the field of constitutional law. Nor is it composed of
liberal law professors, politically appointed judges, or sophisticated
theorists.

My constituents are ordinary, hard-working, taxpaying citizens
who love their country, who support it against all enemies, both for-
eign and domestic, and who cannot understand why we cannot or
should not prohibit by law a member of the Communist Party of the
United States from being employed in work directly related to the
_military defense of our Nation.
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Mr. Tuck. Now right at that point, I don’t like to disagree with the
distinguished Supreme Court of the United States. Maybe they might
be right about the right of association. You may have the right to
assoclate with anyone, but if you do associate with someone who
is bad, why then it seems to me that you have the right not to asso-
ciate with them.

Mr. Henprrson. I certainly agree, Mr. Chairman.

I might also say at this point that I am sure that I would not have
to convince the chairman, who visits eastern North Carolina as often
as you do, about the sentiments of my people, but, for the record,
T am delighted to have made the statement I did.

Mr. Tuck. Yes, I may say at that point that I am well acquainted
with the territory represented by the gentleman from North Carolina
and well acquainted with many of its citizens, a great number of whom
have made themselves distinguished in the field of government, indus-
try, and in the cultural world. It is a very beautiful, picturesque, and
serene section of our country. And whenever I have the privilege of
visiting that port of North Carolina, I come back with a renewed
%ppreciation of our great country, and particularly the Old North

tate.

Mr. Henpersoxn, Thank you, Mr. Chairman.

I am certain that the argument will continue to be advanced that
we are attempting to exercise “thought control” to suppress freedom
of thought, and all sorts of similar contentions.

It seems to me that somewhere, sometime, we must face the funda-
mental question, “How long are we going to permit avowed enemies
of our constitutional form of government to advocate its violent
overthrow ?” At the present time, not only have we failed to attach
any criminal penalties to membership in the Communist Party, but
by permitting known Communists to be gainfully employed by defense
contractors, we are literally feeding the hand which bites us.

Mr. Chairman, of course I recognize the long interest of you and
other members of this committee, your very fine staff, in the pursuit
of the objective that I have in mind.

Now in the case of United States v. Robel, decided December 11,
1967, the U.S. Supreme Court ruled that the provisions of the Sub-
versive Activities Control Act of 1950 were unconstitutional when ap-
plied in such a manner as to deny employment to Robel, a known mem-
ber of the Communist Party of the United States, at the Todd Ship-
yards Corporation in Seattle, Washington, which had been designated
by the Secretary of Defense as a “defense facility” as that term is
defined in the act.

Among other points mentioned by the Court was the fact that the
Subversive Activities Control Act was too broad; that it did not
establish meaningful standards for the designation of defense facil-
ities by the Secretary of Defense, or provide specific authority for the
Secretary of Defense to establish personnel screening facilities, includ-
ing the regulation of the privileges of confrontation and cross-
examination.

Frankly I cannot escape the conclusion that the Court in this case,
as in so many others in a similar vein, was engaging in judicial nit
picking of the nth degree, but I hope that in H.R. 15626 we have
effectively provided for these nits to be eliminated.
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Thank you for your courtesy.

Mr. Chairman, I might add that, as a member of the House Post
Office and Civil Service Committee, as well as chairman of the Man-
power and Civil Service Subcommittee, I feel strongly that the right
to Federal employment should be controlled by the laws and regula-
tions, laws of Congress and regulations that would be adopted by the
executive pursuant thereto.

I would like to assure you and the members of the committee that
if, in your deliberations, you feel that there is legislation that could
support you in your effort that might be introduced in the area of
civil service employment, I would be delighted to have such advice and
will certainly sponsor any legislation that your very distinguished
Un-American Activities Committee feels would be of assistance to
close every possible door with regards to the employment of avowed
enemies of our country in the employment of our own Government.

Mr. Tocx. Well, we thank you very much for the information you
brought us in your very fine and most effective statement, and I cer-
tainly am one who takes the older view that employment in the Fed-
eral Government is a jprivilege, and not a right, and that the Govern-
ment has the authority to set up standards.

Mr. HexpersoN. Not only in the employment in the first instance,
but the right to continue in employment, Mr. Chairman.

Mr. Tuck. That has always been my view, too, and I am opposed
to some of the recent executive orders, having to deal with people
and groups. And I take the position that it is a great privilege to work
for the Government at any level.

Mr. Henoerson. Mr. Chairman, I would like to conclude by saying
that I am very appreciative of the difficult technical problem of draft-
ing legislation in an area as controversial and as difficult as this area
is and I am delighted with what I think is a fine piece of staff work.
And T certainly would like to commend the staff, through you, for the
assistance that they gave to the sponsors of this legislation.

Thank you very much, sir.

Mr. Tuck. Thank you very much.

(At this point Mr. Willis entered the hearing room.)

The CrAIRMAN. Thank you for appearing. We appreciate it.

We have our colleague, my personal friend from Louisiana, Con-
gressman John R. Rarick, of the Sixth Congressional District. Wel-
come. I will tell you what you can do, if that is your preference.

You can either file the statement at this point and let it go in the
record, or you can speak from it. But I think if you could file it and
summarize it, it would be easier for us to follow.

STATEMENT OF HON. JOHN R. RARICK, A U.S. REPRESENTATIVE
FROM LOUISIANA

Mzr. Rarick. Thank you, Mr. Chairman. It is a very short statement.

The Cmamman. All right. The statement will be printed as a part
of the record. And John, proceed and summarize it, please.

Mr. Rarick. All right, sir.

Mr. Chairman, Members of the Committee, I am proud to join with
my distinguished colleagues in cosponsoring H.R. 15626, a bill to
amend the Subversive Activities Control Act of 1950. This commit-
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tee is duty bound to report favorably on this measure; the Congress
must approve it ; our Nation must have its protection. These are peril-
ous times. We must do all in our power to assure our people that
America has an invincible shield against the constant assaults of the
Communist conspiracy. Our people look to us in Congress for this
protection, sir.

Twice within the last 3 months, the U.S. Supreme Court has at-
tempted improvidently to strike down the legal protection we so dili-
gently sought to establish. This Court, which seems intent upon jeopar-
dizing America’s ability to protect herself from the Communist threat
from within, struck down a vital provision of the Subversive Activi-
ties Control Act. This same Court, seemingly intent to destroy the
security of our national defense program, has not only repudiated
the word of Congress, but also the President of the United States’
power to protect defense facilities from infiltration by subversive ele-
ments. The members of the Court ask to be given specific instructions
of congressional intent in these matters and this legislation proposes
to do just that.

The Crairman. Let me say this, John. That I agree with you on
your criticism of the Court. What the Court said in that case, the
Robel case, was that this bill, the present Internal Security Act of
1950, of which I was the author of the latest amendment, overreached
itself and was too vague in a definition of what constitutes employ-
ment in the national defense, national defense facilities, so I tried,
and my staff tried, the best we could, to be specific in order to comport,
if humanly possible, with that decision.

I hope that we have done the job and that even the Supreme Court:
will find this new version to be satisfactory. At least we did the best
we could.

Now let me say this. Last year this committee reported out, the
Congress passed, and on January 2 of this year the President signed
another amendment of mine to the Internal Security Act of 1950.

That amendment would breathe new life into and sustain the life
of the Snbversive Activities Control Board. The Senate added a pro-
vision to the House bill that unless the Attorney General filed pro-
ceedings citing Communist outfits before the Board within a year,
the bill would die.

In conference with this committee and the Senators, we made a re-
port, and in the conference report we said that the Attorney General
would have within that year to report twice to Congress what he was
doing. Thus far he has done zero, goose egg. Nothing. Do you agree
that he is delinquent ?

Mr. Rarick. I most certainly do. Yes, sir.

The CuatrMan. Well he is to testify—not he, but someone from the
Justice Department. I was telling them this morning I was all ready
for them, but it is going to be tomorrow, and I am going to be in
Louisiana, but I am going to tell them that—by the way, I am going to
be perfectly frank with you and with the Department, I am going to
put my cards entirely on the table.

I am a very tolerant, maybe sometimes too tolerant a man, but I am
not going to bail him out. Thegjfell me that the Appropriations Com-
mittee will be keeping a careful watch on them when they come for
their appropriations, and give them the living devil for not doing the
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duty imposed upon them by the act to file proceedings against the
Communists before that Board.

So I am sorry I won’t be here tomorrow, but I hope and I know
that my colleagues on both my right and left will carry the ball.

Mr. Rarick. Mr. Chairman, I almost shudder to contemplate what
you have said, because it would indicate the Attorney General of the
United States might be deliberately attempting to sabotage the efforts
of this committee and the Congress to safeguard our people from the
communistic movement, which is certainly gaining ground in our
country.

Anybody can respect a man who does the best he can with what he
has, but when a man takes no action and then says he does not feel the
court will back him up, he is the judge and the jury.

The Cuairmax. Well let me tell you, I remember as if it were yes-
terday, one member, Mr. Yates, took me to task, year before last, or
last year, when we debated the SACB amendment. He said, well that
is all right, that is all right, but what about the Justice Department ?
‘Will they back you up ¢ ’

I read on the floor of the House a letter by the Attorney General, in
which he said that, within constitutional limits, if we passed the bill
he would cite these Communists. And then I was brought to task by
Mr. Culver of this committee, saying that the letter was meaningless.

Maybe it was meaningless, and I was too dumb to see through it
myself. I don’t know. But you remember that, when I read it.

Mr. Warson. I remember it specifically; yes.

Mr. Rartck. Well, perhaps this committee had better start investi-
gating the Attorney General’s office and see what is wrong over there.
The man is bound to be an attorney. He is obligated to preserve, de-
fend, and protect the Constitution for the people of this country.

I had heard the testimony of the previous witness, and in examining
the eminent body’s final decree, they went out of their way to talk
about the equities of nonsensitive, so-called, employment.

This man Robel was what, a machine operator? He had been so
working for years and apparently, knowingly, to the people at the
head of the factory, he had been in such a position, and I would like to
leave this committee with this thought.

‘When it comes down to protecting the lives of our boys in combat
and to maintaining peace of mind and security right here in our own
country, the heartland, what in a defense facility is a nonsensitive job?
A janitor? Sweep-up man who goes around to the waste baskets or
sweeps shavings up? This is very definitely a sensitive position.

The CramrMAN. I expressed this just yesterday.

Of course, I understand that the Supreme Court held void the par-
ticular provision of the Internal Security Act which we seek to correct,
on the ground that it violated the freedom-of-association clause of the
first amendment.

I said, well, T don’t; I believe very firmly in the establishment of
religion provisions and the right of worship, and I’'m not trying to
promote a religious doctrine here. It is a fact, however, that I happen
to be a Catholic, and I think after all, now that is a pretty old
institution.

I said when he was teaching catechism, on freedom of association,
the priest used to tell us, tell me who your company is, and I will tell
you what you are.
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And I said T seem to recollect that in my first-grade primer it said
that one rotten apple in a barrel might infest the others, at least the
apples coming in contact with it, so I think this freedom-of-association
business is just stretched just a little bit too far sometimes.

I don’t want to chastise the Supreme Court., There is freedom of
association in this country. There should be. I don’t think there is any
question about that. But I doubt that a father would be proud, during
the prohibition days, as I said yesterday, that a son would associate
with Al Capone or I doubt that a father, to be perfectly frank—we
are all of age around here—I doubt that a mother would be proud of
her daughter’s association with a slut, a woman of the street. I would
doubt that. But however, constitutionally, I can appreciate the liberty
of association, but I think sometimes they push that doctrine just a
little bit too far for me. What about you ?

Mr. Rarick. Mr. Chairman, I agree with you. I am wondering if we
can expect the Supreme Court to give that same freedom of associa-
tion to this open housing bill that just passed, by declaring unconsti-
tutional any of the regimented attempts or programs to racially break
down neighborhood patterns.

Certainly such laws would destroy freedom of association, because
a man could not dipose of his own property to people of his choosing
or his neighbors’ liking. I wonder what they will do with that?

Mr. Took. Freedom of association also includes the freedom not to
associate, doesn’t it?

Mr. Raricr. Yes, it should. I think what the chairman said, Mr.
Tuck, if a man wants to associate with Al Capone, let him associate,
but I think that people who deal with him, especially if there is danger
involved, should know who he is dealing with. Certainly so where
there is a threat to the security of our Nation, I think this is the respon-
sibility that we have.

The Cramrman. Well, frankly I have withheld expressing the
views I have just expressed, as chairman of this committee, because
somebody is going to chastise me. I know that probably in tomorrow’s
press, some way, and I want to make it clear and repeat that I will
keep my mouth shut, as a matter of law.

As a lawyer of 42 years of experience and as a man who taught law
10 years, I agree with the principle of the liberty of association or non-
association—as a matter of law. But as a matter of philosophy and
practice in everyday life, I think that the doctrine is more pragmati» in
life than it becomes in technical law, and I think they push it too far
as a matter of law.

Mr. Raricr. Well, I agree with you, Mr. Chairman, especially when
it comes to employment in defense facilities.

The Cuarman. Of course you are absolutely right.

Mr. Rarrcg. Federal employment is a privilege. It is not a guaran-
teed right.

Unless they have completely rewritten the Constitution and all
theories of legal precedent, the sovereign is the sovereign and if we
work for the sovereign, we can expect that we should have some
curtailment of what otherwise might be rights or protections and
privileges.
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T even think that a clerk in the lunch room of a defense fa-
cility is a sensitive employment because people going in and getting
a cup of coffee and relaxing for a minute are liable to make some com-
ment, and certainly any foreign power or group out to advocate the
overthrow of our country would gain intelligence with people in these
positions.

I question this was the basis on which the Supreme Court ruled,
but they talked about these things. They had to, I guess

The Craarrman. Well anyway I do hope that we have corrected this
bill, and we have tried to, even the Supreme Court would say that
from now on, at least, it will be nonlawful to employ people in na-
tional defense occupations that are specifically defined in this bill,
and no question about it. ‘

Mr. Rarick. Mr. Chairman, if I may leave my short statement here.
T think that you gentlemen are well apprised of the situation we face,
and the need that must flow from this committee, and I for one will
support the legislation, vote for it, and do everything in my power to
help you in getting this bill passed.

The Cratrman. Thanks. We need more like you.

Mr. Rarick. I think this bill is necessary as a pledge of faith to the
future of America itself.

The CaatrMaN. Yes. Thank you very much.

Mr. Rariok. It is a pleasure to be here this morning, Mr. Chairman.

The CrarmaN, Thank you.

(Mr. Rarick’s prepared statement follows :)

STATEMENT IN SUPPORT OoF H.R. 15626 BY Hon. JoEN R. RARICK

Mr. Chairman, Members of the Committee: I am proud to join with my many
distinguished colleagues in cosponsoring H.R. 15626, a bill to amend the Subver-
sive Activities Control Act of 1950. This committee is duty bound to report
favorably on this measure; the Congress must approve it; our Nation must have
its protection. These are perilous times. We must do all in our power to assure
our people that America has an invincible shield against the constant assaults
of the Communist conspiracy. Our people look to us in Congress for this
protection. -

Twice within the last 8 months, the U.S. Supreme Court has attempted im-
providently to strike down the legal protection we so diligently sought to estab-
Jish, This Court, which seems intent upon jeopardizing America’s ability to pro-
tect herself from the Communist threat from within, struck down a vital provi-
sion of the Subversive Activities Control Act. This same Court, seemingly intent
to destroy the security of our national defense program, has not only repudiated
the word of Congress, but also the President of the United States’ power to
protect defense facilities from infiltration by subversive elements. The members
of that Court ask to be given specific instructions of congressional intent in these
matters and this legislation proposes to do just that.

Last December, in United States v. Robel, the Court invalidated section
5(a) (1) (D) of the Subversive Activities Control Act. This provision very simply
stated that when a Communist-action organization has been ordered by the Sub-
versive Activities Control Board to register, it shall be unlawful for any member
of such an organization to be employed in any United States defense facility.
Robel, an admitted Communist, continued to work in a Seattle shipyard, in the
knowledge that the yard has been designated by the Secretary of Defense as a
defense facility. The Communist Party had been ordered by the Subversive
Activities Control Board to register, and the registration order had been upheld
by the Supreme Court. The Court, however, upheld Robel’s position and struck
down the relevant provision of the act for the weak reasoning that it “contains
the fatal defect of overbreadth because it seeks to bar employment both for
agsociation which may be proseribed and for association which may not be pro-
seribed consistently with First Amendment rights.” Moreover, objection was
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raised in a concurring opinion that the power delegated to the Secretary of
Defense to determine what constituted a “defense facility” was ‘“so indefinite as
to be meaningless.”

In a defense facility, what position can intelligently be passed off as non-
sensitive? The janitor who cleans off desks and disposes of debris, waste paper,
and trash which may well contain telltale evidence to an outside security agent?

A restaurant employee who, in moments of idle relaxation by employees, may
be in a position to overhear invaluable loose talk.

No—in a defense facility all positions of employment are sensitive when it
comes to barring known and sympathetic agents of alien philosophies and gov-
ernments determined to destroy the Government of the United States.

H.R. 15626 will remedy these legal hurdles. It has been so drawn to require
not only proof that an organization is Communist, Fascist, totalitarian, or sub-
versive, but that a member of such an organization has actual notice of its
designation and that he has actual notice that a defense facility has been so
designated. The measure takes no action to limit a person’s “right of association,”
which, after all, is but judge-made law nowhere to be found in the first amend-
ment,

Furthermore, H.R. 15626 clearly and explicitly defines congressional intent in
relation to the power of the Secretary of Defense to designate defense facilities.
He is given the power and directed by this measure to so designate any facility
which may reasonably be said to affect national security—and the language of
this portion of the bill is so precise as to present no ambiguity to misconstrue our
intent.

Likewise the standards set forth for the exclusion of subversives from employ-
ment in defense facilities are clearly defined. Very plainly established are the
standards to be applied in denying employment, but at the same time procedures
are provided for the safeguarding of constitutional liberties.

This bill authorizes the establishment of security clearance programs to protect
our vital defense facilities against sabotage or espionage by subversive elements.
It also protects classified information relating to the national defense by author-
izing an industrial security clearance program. And it provides for the adminis-
tration and enforcement of these programs through a strong but fair system of
investigation, hearing, and reviews.

Employment in positions which vitally affect the national security of our coun-
try-—the vast majority—is not a right. It is a privilege, and the United States
Government is entitled to—indeed, must have—the authority to set certain rea-
sonable standards for employment. The measure proposed by H.R. 15626 does
nothing to infringe on constitutional liberties; it merely prescribes reasonable
standards for the protection of this Nation’s defense posture. We cannot—indeed,
we must not—compromise our ability to protect ourselves from the dangers of
subversion by inimical forces.

I urge your committee to report favorably as a pledge of faith in the future
of America.

The CHATRMAN. Has Speedy Long arrived yet ?
Here he is.

STATEMENT OF HON. SPEEDY 0. LONG, A U.S. REPRESENTATIVE
FROM LOUISIANA

Mr. Lone. Good morning, Mr. Chairman.

The CrATRMAN. We are glad to see you.

You were here when I expounded my ideas about freedom of as-
sociation and the Justice Department’s doings or nondoings. I think
you were here.

Mzr. Long. I was here.

The Caarrman. I wish you would comment on that.

Mr. Loxe. Mr. Chairman and Members of the Committee: I am
happy to be here with you this morning in support of this proposed
legislation and the bill, H.R. 15626, which several Members of the
Congress have cosponsored or introduced with the distinguished chair-
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man of this committee, and on which I am proud to associate my name
as one of the cosponsors of this legislation. And, Mr. Chairman, I
wholeheartedly agree with the views expressed by you in regard to the
position taken by the Supreme Court in this matter of freedom of
association.

Of course, as you so ably put it, there is a lot that the courts seem
to stretch in reference to our Constitution and I am going to touch
on some of that in my prepared statement.

T have a prepared statement which I would like to read at this time,
if T may, to the committee, which expresses my views and sentiments
in regard to this matter.

I will furnish to the committee at a later time today copies of this
statement, which was prepared rather hastily, and I did not have the
opportunity to prepare copies to bring with me this morning, but
which I will present at a later time today.

Now I will proceed to give my prepared statement.

The CHalRMAN, Surely.

Mr. Loxe. As I pointed out, I am very pleased to have the opportuni-
ty to appear before and to testify before this great committee on the
purposes and provisions of H.R. 15626, as I stated, a bill which I am
honored to cosponsor with your distinguished chairman, and my fellow
Louisianian, and with other Members of the House of Representatives.

It would obviously be a duplication for me to undertake an involved
discussion of the five-fold purpose of HL.R. 15626. I do not doubt that
Chairman Willis and members of the committee have a detailed and
extensive knowledge of this bill, amending the Subversive Activities
Control Act of 1950.

Perhaps I should indicate at this point that the apparent implicit
intent of this bill to set right flagrant injustices in several decisions
handed down by the U.S. Supreme Court with relation to the Sub-
versive Activities Control Act of 1950 is, in my view, a positive step
in reclaiming the powers and responsibilities which Congress has lost
to judicial usurpation. I submit, Mr. Chairman, that while we can
answer the objections voiced by the Supreme Court in the Robel case
with respect to prohibiting members of Communist-action groups
from working in defense facilities with H.R. 15626, the time will soon
come when the Congress must exercise its constitutional power to veto
decisions of the Supreme Court which alter our democratic institu-
tions and imperil the lives of our people. The Congress will be forced
to act simply because the Supreme Court will continue its mad grab
for power until they are forced to go to the people for a truly demo-
cratic mandate.

While we consider this bill, we should take special note, I think, of
the appeals of certain defeatist segments of modern American society
which tempt the Congress with the easy but illusory path of inaction
now open as a result of the Robel, Greene, Shoultz, and other decisions
of the U.S. Supreme Court. We are called upon to accept blindly
these decisions, the theories of less than nine men who by the nature of
their callings are insulated from the people and the mainstream of
American political philosophy. We are asked to accept these nit pick-
ings as the final word on the Nation’s ability and propensity to protect
itself from internal subversion. Indeed, it would be the path of least
resistance, and few could successfully gainsay such inaction. Congress
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could excuse such a course, if it chose to abdicate its responsibility
for the policies and statutes which govern this Nation.

This bill, H.R. 15626, authored by Chairman Willis and other mem-
bers of this committee and cosponsored by a score of other Representa-
tives, is a courageous decision to follow the path of duty. It is a clear
answer to the temptors that the Congress shall assert its constitutional
and democratic mandate to overturn ill-advised and subversive deci-
sions of the Supreme Court.

It will establish once again the will of the people as the law of the
land, as expressed through their elected representatives, asserting the
supremacy of representative democracy over judicial oligarchy.

Moreover, this bill will give the executive branch the strength to
defend the Nation from the misguided, the inept, the criminal, and
the subversive, whose machinations threaten the security of the Ameri-
can people.

The U.S. Constitution sets forth the rights and liberties of the
American people: freedom of speech and religion; freedom to associ-
ate with others for political, business, and cultural purposes; freedom
to follow the dictates of conscience. The Constitution also provides
for the protection of American citizens in these rights and liberties
from domestic and foreign violence. I think one of the most important
implicit provisions of the American Constitution is that which pro-
tects the people in their freedom from ideology. The freedoms of
speech and assembly and of religion are implicit freedoms from ideol-
ogy, because they assure the individuals of their right to accept or
reject any body of thought or of theory or of faith.

H.R. 15626, 1n my opinion, successfully differentiates between politi-
cal activity, which is protected by the Constitution, and ideological
activity, which is condemned and proscribed by the Constitution.

Any body of thought, theory, or action which operates to subvert
all dissenting thought, theory, or action and seeks to destroy any free-
dom of dissent is an ideology. Such ideologies are therefore foreign to
the basic concepts of American democracy and should not be allowed
to prosper upon the subversion of American security. It is clear, I
think, that communism, fascism, and all the isms from the darker
quarters of the political spectrum are not political in nature in the
sense that our American political parties and activities are political.
It is equally clear that these foreign isms are ideological and dicta-
torial 1n nature and are consequently implicitly proscribed by the
American Constitution, our body of laws, and all our traditions.

It is my sincere belief that these amendments set forth in H.R.
15626 in reality constitute simple enabling legislation to carry out
the implicit provisions of the American Constitution, which provide
for the preservation of democratic government and the protection of
the freedoms of the American people as set forth explicitly in the
Constitution.

Furthermore, the U.S. Constitution gives explicit instructions gov-
erning the amending process and, in my view, implicitly denies all
other processes of amending it, either private, judicial, legislative, or
executive, either peacefully or violently.

When the U.S. Supreme Court amends the Constitution by judicial
interpretation, it is as guilty of subversion as the Communist or the
Nazi who advocates and conspires to overthrow the Government by
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force. And in the retrospect, we might observe that judicial subversion
has been far more successful. If we carry the concept of judicial inter-
pretation to its extreme but logical conclusion, we arrive at govern-
ment by oligarchy, which is as repugnant to the American Constitu-
tion as are communism, fascism, dictatorship, monarchy, anarchy,
and all the other ideological forms of tyranny.

It is time now for the Congress to assert itself to set right the
present imbalance between the three branches of government. H.R.
15626 is a perfect vehicle for beginning this action, for it is sorely
needed for America’s protection and it addresses itself to the Con-

ress for redress. Therefore, we are presented with a dual reason for

avorably reporting and enacting this legislation, and I submit that
the price of inaction today will be the gradual but certain decompo-
sition of the responsibilities of the Congress and the freedoms of our
people tomorrow, through the dictatorship of ideology, the most
savage and ignoble form of totalitarianism. We have the moral and
practical responsibility to take positive action on this measure, HR
15626, as quickly as possible, and I respectfully urge your approval
and passage by the Congress.

Mz, Chairman and Members of the Committee, I think it is past
due, the Congress is past due in asserting itself to set right the present
imbalance between the three branches of our Government and this
bill is a perfect vehicle for beginning this action, for it is sorely needed
for American protection and it addresses itself to the Congress for
redress.

I urge its approval, and pray that it passes the Congress.

Mr. Chairman, I think we are long, long overdue, and I think it
appalls me the attitude that some segments of the American people
have decided to take in regard to pampering, pampering and leaning
toward and favoring people who set out to destroy, completely destroy
and emasculate this great Nation of ours, and I want again to say
that I am happy to have had the opportunity to appear here and
address myself to this serious, most serious problem facing this great
Nation of ours.

The Czatrman. Well, I assure you we are grateful for your appear-
ance and your contribution, Mr. Long.

Mr. Loxe. Thank you, Mr. Chairman.

The CrarMAN. The next witness will be our colleague, the Honor-
able Thomas Abernethy from Mississippi.

STATEMENT OF HON. THOMAS G. ABERNETHY, A U.S. REPRE-
SENTATIVE FROM MISSISSIPPI

Mr. ApernErEY. Mr. Chairman and Members of the Committee, I
- appreciate and welcome the opportunity to come before you today in
support of the bill now under consideration, H.R. 15626.

T have a statement which I will submit for the record.

(Mr. Abernethy’s prepared statement follows:)

STATEMENT OF HON. THOMAS G. ABERNETHY, A U.S. REPRESENTA-
TIVE FROM MISSISSIPPI

Mr. Chairman and Members of the Committee :
I appreciate and welcome the opportunity to come before you today in support
of the bill now under consideration, HR 15626, a bill “to amend the Subversive
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Activities Control Act of 1950 to authorize the Federal Government to deny
employment in defense facilities to certain individuals, to protect classified
information released to United States industry, and for other purposes.”

Permit me to express my most sincere regard for my friend and colleague,
Chairman Edwin Willis, and for all members of this committee. By your vigi-
lance and stalwart efforts in the interest of our national security, you are faith-
fully executing a difficult duty which the House of Representatives has confided
to you. With you, I congratulate my friend from my own State, Chairman
Eastland and his colleagues, who conduct the counterpart of your duties in the
Senate of the United States. Senator Eastland’s bill, the Internal Security Act
of 1968, moves in the same direction as this bill we consider today—protection
of the security of the United States.

I have the pleasure to be one of the 25 cosponsors of this proposed legislation,
introduced by the distinguished chairman of this committee. This bill is directed
to the protection of the national security in very vital and sensitive areas.

Among its purposes, the bill would restore vitality to section 5(a) (1) (D)
of the Subversive Activities Control Act of 1950, which made it unlawful for
members of Communist-action organizations to engage in employment in defense
facilities. That section was held invalid by the Supreme Court in Uwnited States
v. Robel, decided December 11, 1967, on the ground of “overbreadth,” and hence
“an unconstitutional abridgment of the right of association protected by the
First Amendment.” In the Robel case the Supreme Court pointed out that “pre-
cision of regulation must be the touchstone in an area so closely touching our
most precious freedoms.” A prominent characteristic of this bill, H.R. 15626,
is its “precision of regulation.” In the reasonableness and explicitness of its
terms, I believe the bill fully remedies the objections found by the Court in the
provisions of the act.

To me it is inconceivable that the protections accorded to individuals under
our Constitution should reach so far that our Government is left impotent to
protect itself against serious injury or destruction. Of what avail will be the
freedoms expounded in the Constitution if indeed that Government which gives
reality to their existence is itself weakened or destroyed?

In addition to provisions which would give congressional sanction to security
programs relating to defense facilities and to the release of classified informa-
tion, the bill would also give express congressional authorization for measures
establishing a personnel security clearance program for access to vessels, harbors,
ports, and waterfront facilities under the Magnuson Act. These provisions are
likewise of great importance for they remedy a serious deficiency pointed up
in the Supreme Court’s decision of January 16 of this year, in the case of
Schneider v. Commandant, U.S. Coast Guard.

I know I need not remind you that this is no time to let down our guard—in
any particular—bearing on our national security. Your committee, I know, has
produced substantial evidence on the record respecting the subtle but dangerous
subversive influence at work within our country in these troubled times.

I commend your committee for its efforts, and I thank you for this oppor-
tunity to appear on behalf of this bill. The bill, H.R. 15626, is an effective and
important proposal to fill a serious gap in our defenses against the incursions
of determined and ruthless enemies who would destroy our Government and
our society. I express the hope that the bill will promptly be enacted into law
and will be vigorously enforced.

STATEMENT OF HON. DANTE B. FASCELL, A U.S. REPRESENTATIVE
FROM FLORIDA

The CuamrMAN. At this point, I direct that the statement of Con-
gressman Dante B. Fascell, Congressman from Florida, be inserted
in the record.

(Mr. Fascell’s statement follows :)

STATEMENT OF HON. DANTE B. FASCELL, A U.S. REPRESENTATIVE
FROM FLORIDA, IN SUPPORT OF H.R. 15626

Mr. Chairman :
As it was my pleasure to join in the sponsorship of this bill, it is now my
pleasure to more specifically detail the reasons for my action.
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Because it is my belief that Congress with this bill is merely reaffirming the
position set out in the Internal Security Act of 1950, 50 U.S.C. 781 et seq., it may
be helpful at this point to take a minute to review the declared purposes of
that act. Without laboring over each provision, it seems fair to say that with the
act Congress, aware of the situation of the world, aware of the capabilities of
our enemies, aware of the length to which enemies might go in an attempt to
destroy our institutions, and aware of the value to our enemies of certain of
our information, outlined in this act a program for combating internal subver-
sion, Of concern to our discussion today was part of the program with which
Congress intended to exclude from employment in defense facilities those persons
found to be members of a Communist-action organization. Such persons, the
act provided, were subject to criminal penalties if they remained in designated
employment.

Also of interest to us today was the idea expressed, though the act did not
speak in specific terms with regard to this matter, that those awarding contracts
of a sensitive nature be able to screen those employees likely to have dealings
with classified material.

And thirdly, of concern to us today was that measure adopted in the same
year as the Internal Security Act of 1950, the Magnuson Act, 50 U.S.C. 191 et
seq., which had as its purpose the prevention of sabotage of our port facilities.
Though that act did not specifically adopt procedures for the screening of em-
ployees, it is my understanding that the Congress clearly had this in mind when
it adopted this piece of legislation.

In other words, this bill asks the Congress to do nothing new. It does request
the Congress to sharpen the technical language found objectionable by the Su-
preme Court to retain the overall objectives envisioned in the 1950 acts.

This being our objective, let us review the Court’s objections to the earlier
provisions and our proposals to overcome these objections.

Apparently not excluding the possibility that some narrowly drawn legislation
aimed at keeping ‘“from sensitive positions in defense facilities those who would
use their positions to disrupt the Nation’s production facilities,” the Supreme
Court in United States v. Robel, 389 U.S. 258 (1967), held that the present
statute swept too widely, catching in its net not only those persons for which
the bill was designed, but also persons in nonsensitive positions who were only
passive members of such organizations. Our bill would limit the definition of de-
fense facility in order to limit the inclusion to only those actually in sensitive em-
ployment. In addition, our bill would require in criminal proceedings that the
prosecution show that the defendant was a member of such an organization know-
ing that it was designated as subversive and knowing that the employment was
designated a defense facility.

The Supreme Court, in Greene v. McElroy, 360 U.8. 474 (1959) did not chal-
lenge the Congress’ right to adopt or delegate some form of screening for persons
in national defense industry; it merely found that the Department of Defense
lacked the necessary authority to operate as they were doing. Our measure would
merely give the President the authority with the safeguard that the person
involved be allowed the broadest privilege of confrontation and cross-examination
consistent with the national interest.

Similarly, with regard to the screening provisions in the Magnuson Act, to
protect our vital ports, the Supreme Court in Schneider v. Smith on January 16,
1968, found that while Congress had granted broad authority to the President
to assure the safety of our port facilities, it had not authorized the screening
methods here applied. Our bill, then, adds the necessary authorization.

‘While the world has changed greatly since 1950, the need to protect our insti-
tutions, in particular our defense operations, from internal subversion and
sabotage has not changed. For this reason, I urge your serious consideration
of this measure.

The Cuairman. This closes our witness list for today, and the com-
mittee stands adjourned until tomorrow at 10 o’clock.

(Whereupon, at 11:05 a.m., Wednesday, May 1, 1968, the commit-
tee recessed, to reconvene at 10 a.m., Thursday, May 2, 1968.)
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THURSDAY, MAY 2, 1968

Unitep States HousE oF REPRESENTATIVES,
SUBCOMMITTEE OF THE
CoyMMmrTTEE ON UN-AMERICAN A CTIVITIES,
Washington, D.C.
PUBLIC HEARINGS

The subcommittee of the Committee on Un-American Activities
met, pursuant to recess, at 10 a.m., in Room 311, Cannon House Office
Building, Washington, D.C., Hon. William M. Tuck presiding.

(Subcommittee members: Representatives Edwin E. Willis, of
Louisiana, chairman ; William M. Tuck, of Virginia; John C. Culver,
of Towa; John M. Ashbrook, of Ohio; and Albert W. Watson, of
South Carolina.)

Subcommittee members present : Representatives Tuck, Culver, Ash-
brook, and Watson.

Staff members present: Francis J. McNamara, director; Chester D.
Smith, general counsel; and Alfred M. Nittle, counsel.

Mr. Tuck. The committee will please come to order.

The Chair is happy to announce that the very distinguished Rep-
resentative from the Commonwealth of Virginia is here, Congress-
man Abbitt.

Mr. Abbitt, we will be very pleased to hear from you.

Mr. Abbitt has been a Member of the Congress of the United States
since 1948. He is most widely known and highly regarded throughout
the State of Virginia.

Mr. Abbitt has a statement he would like to make on one of the bills
that isnow pending.

STATEMENT OF HON. W. M. ABBITT, A U.S. REPRESENTATIVE FROM
VIRGINIA

Mr. Aeerrr. I greatly appreciate the opportunity to appear before
this illustrious committee. It is a great pleasure indeed.

I will take just a minute of your time.

I just want to say that I am so proud of the efforts of this com-
mittee in trying to salvage the Subversive Activities Control Board
and to save it for the American people.

1453
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This committee is doing an excellent job. I was pleased to be one
of the sponsors with Mr, Willis, along with the members of this com-
mittee, of H.R. 15626. I think 1t is widely important that this com-
mittee go into this bill fully and report it out and that the Congress
enact it and that it be adopted into law.

1t is one means of saving America, trying to salvage something for
our people. I think it will go a long way toward trying to correct some
of the decisions that have been so detrimental in recent years.

I ask unanimous consent to file a statement.

Mr. Tuck. Your statement will be filed and I take this opportunity
to thank the gentleman from Virginia for his cooperation, not only
as a copatron of the bill, but for his cooperation in bringing to us the
information which he has collected.

(Congressman Abbitt’s prepared statement follows:)

STATEMENT OF HON. W. M. ABBITT OF VIRGINIA

Mr. Chairman: I wish to express my appreciation to you and other members
of the committee for inviting me to present my views with reference to H.R.
15626, which I cosponsored and which is the subject of hearings currently being
conducted by the House Un-American Activities Committee.

Recent court decisions have rendered ineffective certain parts of the Subver-
sive Activities Control Act of 1950, and it is essential that Congress take some
action in order to plug the loopholes created by these decisions and to deal with
the problems which have resulted. ’

I personally do not believe that the Communist infiltration menace to our
country has lessened to any degree whatever. On the contrary, it is my view
that we need to guard with more vigor than ever before the constitutional free-
doms which the Subversive Activities Control Act of 1950 intended to protect.
That act made it unlawful for members of Communist-action organizations to
engage in employment in a defense facility, but the Supreme Court in United
States v. Robel has largely voided this action. Other court decisions have made
ineffective various sections of the act and an enumeration of these decisions and
their effect is unnecessary at this point inasmuch as considerable testimony has
already been given.

The real issue here seems to be whether the Congress should take action to
overcome the problems raised by the courts in their decisions on provisions of
the law. I do not believe there is any question but that Congress should move
and move expeditiously in order that there not be any great concern on the part
of the general public as to our intentions in this regard, although the situation
has changed considerably since the basic law was passed nearly 2 decades ago.
The threat to our security has increased if anything and certainly has not been
lessened either by actions of the Communists overseas or by subversives here
at home. The Federal Bureau of Investigation and other agencies of the Govern-
ment have clearly indicated that subversives are constantly at work in the United
States, and the evidence of their successes is still considerable.

I call upon the committee to take immediate action with reference to the prob-
lems which have been considered and which would be dealt with in the bill before
you at this time.

May 1, 1968.

Mr. Tock. Our next witness is Mr. Albert E. Green, assistant chief
counsel, United States Coast Guard.

Mr. Green, we are delighted to have you before our committee this
morning and we look forward to hearing your statement.

You may proceed.
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STATEMENT OF ALBERT E. GREEN, ASSISTANT CHIEF COUNSEL,
UNITED STATES COAST GUARD, DEPARTMENT OF TRANSPORTA-
TION

Mr. Greex. I am Albert E. Green, assistant chief counsel of the
Coast Guard and I am pleased to have the opportunity to comment on
H.R. 15626 particularly as it affects the Coast Guard.

I have with me this morning Captain Garth H. Read, who is chief of
the Merchant Vessel Personnel Division, Office of Merchant Marine
Safety.

Before discussing the proposed amendments to section 1 of the
Espionage Act as amended, 1t may be helpful to discuss briefly the
merchant vessel personnel screening program established in basically
its present form during 1950.

Under the amendment to the Espionage Act enacted in 1950, the
President was authorized to initiate measures to protect vessels, har-
bors, ports, and waterfront facilities against destruction, loss, or in-
jury due to sabotage, subversive acts, accidents, or causes of a similar
nature whenever he found the security of the United States endan-
gered by actual or threatened war, invasion, or insurrection, subversive
activity, or disturbances, either threatened or real, of the international
relations of the United States.

Executive Order 10173 was issued under this authority indicating
that the security of the United States was threatened by subversive
activity and it established the basis for the Coast Guard’s Port Se-
curity Program. That program had two parts, the first directed gen-
erally to the physical security of facilities, the second directed to per-
sonuel. Tt is the latter portion to which I will direct my remarks.

The personnel screening program relates directly to persons em-
ploved aboard merchant vessels of the United States. Under this pro-
gram, the Coast Guard exercised authority to bar employment of a
merchant mariner aboard a merchant vessel of the United States of
over 100 gross tons unless his normally required document contained
an endorsement evidencing that the Commandant was satisfied that
his presence aboard the vessel would not be inimical to the security of
the United States.

In addition, authority has been exercised to bar persons from water-
front, port, and harbor areas and from vessels located therein when-
ever these areas are “restricted” and also from certain types of small
boats which in their normal course of employment contact larger ves-
sels on which mariners must have endorsements unless these persons
have “Port Security Cards” issued by the Coast Guard under the same
conditions as for endorsement of merchant mariners’ documents.

Until 1955 a person applying for an endorsement to his merchant
mariners’ document or for a Port Security Card was denied clearance
before a hearing was held if, upon investigation derogatory informa-
tion reasonably sufficient to raise a doubt was uncovered. The ap-
plicant was informed, however, of the general grounds for denial
and was afforded an opportunity to appear before a board to rebut
the derogatory information. Much of this information was obtained
from confidential informants, and names, dates, and places were not
furnished to the applicant and in most cases heard by a board, Gov-
ernment witnesses did not appear. In effect, the burden was upon the
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applicant to prove that he was not a risk. Under this procedure, it
was possible to appeal an adverse decision of the board to a head-
quarters board where basically the same format was followed. Under
this system, only about 84 of 1 percent of all applicants, and there
were segeral hundred thousand, were finally denied the endorsement or
the card.

The procedure I have just described was successfully attacked in
court and as a result of the decision in Parker v. Lester, 227 F. 2d 708,
in late 1955, the Coast Guard completely overhauled its procedures
to correct the deficiencies noted by the court. These included the
absence of adequate notice of the basis for denial, the failure to
produce witnesses for confrontation and cross-examination, and re-
liance upon confidential information in reaching a denial. The result
of the revision in procedure was a marked decrease in the number of
denials.

Under this procedure, the Coast Guard had taken the position that
failure of an applicant to answer questions submitted to him in the
course of the application procedure prevented the Commandant from
making a final determination in the matter, and, accordingly, the
application was not processed any further.

This procedure was also attacked in court, and on January 15, 1968,
the Supreme Court in Schneider v. Smith held that although the
present act, 50 U.S.C. 191 (b), authorized keeping the merchant marine
free of saboteurs, it did not authorize the establishment of the screen-
ing program for personnel on merchant vessels. The Court stated it
was loathe to assume that Congress in its grant of authority to the
President to safeguard vessels and waterfront facilities from sabotage
and other subversive acts undertook to reach into the first amendment
area. The Court ruled that the act speaks only in terms of action and
not in terms of ideas, beliefs, reading habits, or social, educational, or
political associations and therefore does not authorize a screening
program to inquire into these areas.

This decision has the effect of eliminating the personnel screenin
portion of the Port Security Program and leaves the Coast Guar
without any authority to prevent the presence of merchant mariners
or other persons on board vessels and in waterfront port or harbor
facilities when their presence represents a risk to the security of the
United States.

The amendments proposed in section 2 of H.R. 15626 would cure
the deficiency found to exist by the Supreme Court in the Schneider
case and would therefore permit the Coast Guard to continue a screen-
ing program.

To the extent that the standards, provisions, and regulations au-
thorized under the proposed section 5A. to be added to the Subversive
Activities Control Act would be made applicable to the screening
program, no difficulties are anticipated in accommodating the existing
procedures to any new requirements. As a matter of fact, as a result
of the changes made in 1956, the existing procedures parallel many of
the guidelines found in section 5A.

That concludes my prepared statement. I would be happy to answer
any questions that you might have. ;

Mr. Tuok. We thank you very much, Mr. Green, for your splendid
statement, and T take it that you share the view which I have, and that
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is it is imperative that the Congress of the United States or some
agency of the Government take some steps that are necessary to keep
these subversive elements out of our defense program.

Mzr. Green. Yes, we concur completely, Mr. Chairman.

Mr. Tuck. I have here a letter in the nature of a memo from the
agency which will be made a part of our record.

(The letter from the Office of the Secretary of Transportation
follows:)

OFFICE OF THE SECRETARY OF TRANSPORTATION,
Washington, D.C.
Hon. Epwin E. WILLIS,
Chairman, Committee on Un-Americon Activities,
House of Representatives,
Washington, D.C.

DEAR MR. CHAIRMAN : Reference is made to your request for the views of this
Department on H.R. 15626, a bill “To amend the Subversive Activities Control
Act of 1950 to authorize the Federal Government to deny employment in defense
facilities to certain individuals, to protect classified information released to
United States industry, and for other purposes.”

The proposed bill would amend the Subversive Activities Control Act of 1950
by changing the definition of “facility’’, by changing the provision relating to
employment of members of Communist organizations, by changing the provisions
relating to the designation of defense facilities, by adding a new section 5A to
the Act relating generally to measures and procedures designed to protect and
safeguard defense facilities and classified information including requirements
for inquiries, investigations, proceeding and hearings to determine the fitness and
qualifications for employment in or access to a defense facility or access to classi-
fied information, by changing the definition of ‘“affiliate”, and by changing the
requirements for publication of final orders of the Subversive Activities Control
Board.

Additionally, the bill would also amend the Act of June 15, 1917, (50 U.S.C.
191) by adding provisions to section 1 of title II of that Act which would
specifically authorize a program to deny, revoke or suspend access to vessels,
harbors, ports, and waterfront facilities making the procedures, standards, pro-
visions, and regulations authorized by the proposed new section 5A apply to such
program to the extent deemed applicable by the President. A new paragraph
would also be added to the section dealing with jurisdiction of courts to issue
restraining orders and temporary or permanent injunctions and requiring the
exhaustion of administrative remedies in matters dealing with the denial, sus-
pension, or revocation of employment on or access to vessels, harbors, ports and
waterfront facilities.

‘With respect to the provisions contained in section 1 of H.R. 15626 dealing
with defense facilities and the procedures of the proposed section 5A, the ac-
tivities of this Department have not resulted in any accumulation of knowledge
or expertise which would permit a meaningful comment. Accordingly, the De-
partment would defer to the views of the Department of Defense and the Depart-
ment of Justice with regard to these provisions of the bill.

The amendments proposed to be made to the HEspionage Act would directly
affect the activities of the Coast Guard in connection with its merchant vessel
personnel sereening program. On January 16, 1968, the Supreme Court held in
Sehmeider v. Smith, that although the present Act authorized keeping the Mer-
chant Marine free of saboteurs, it did not provide express authority for the per-
sonnel screening program which had been employed for some time by the Coast
Guard. The Court indicated that the Act speaks only in terms of actions and not
in terms of ideas, beliefs, reading habits, or social, educational, or political asso-
ciations. Since this was s0, a screening program involving inquiry into the latter
areas was not authorized by the Act.

The amendments proposed in section 2 of H.R. 15626 appear to cure the
deficiency found by the Supreme Court in Schneider and would furnish an ade-
quate statutory basis for continuing the personnel screening program. The Coast
Guard in the operation of the screening program in the recent past, has followed
procedures paralleling those found in the proposed mnew section 5A of the Sub-
versive Activities Control Act. As a result, there would be no great difficulty
in accommodating the procedures of the program to those found in the proposal.
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In order to make clear that the provision amending the Espionage Act would
apply to all vessels in the United States ports regardless of flag it is recom-
mended that the “to such vessels”, at line 23, page 23, of H.R. 15626 be changed
to read “to vessels, foreign and domestic,”.

Subject to the foregoing comments, the Department of Transportation would
have no objection to the enactment of H.R. 15626.

The Bureau of the Budget advises that from the standpoint of the Adminis-
tration’s program, there is no objection to the submission of this report for
consideration of the Committee.

Sincerely yours,
/s/ John L. Sweeney
JouN L. SWEENEY,
Assistant Secretary for Public Affairs.

Mr. Curver. I have no questions, Mr. Chairman.

Mr. Tuck. We thank you very much indeed and we do have ap-
preciation of your cooperation in supporting this proposal.

Mr. Green. Thank you, Mr. Chairman.

Mr. Toor. Our next witness is Mr. Stanley J. Tracy.

We are delighted to have you appear before our committee.

Mr. Tracy is the former Assistant Director of the Federal Bureau
of Investigation. He is'an outstanding American.

STATEMENT OF STANLEY J. TRACY, FORMER ASSISTANT DIRECTOR
OF THE FEDERAL BUREAU OF INVESTIGATION

Mr. Tracy. Thank you, sir. T have a prepared statement, Mr. Chair-
man, and I want to thank you for this opportunity to appear before
your committee to discuss the provisions of HLR. 15626, a bill to
amend the Subversive Activities Control Act of 1950 and to authorize
the Federal Government to deny employment in defense facilities to
certain individuals and to protect classified information released to
United States industry.

T was for 20 years at the headquarters of the FBI, retiring as an
assistant director in 1954. ,

I was associate counsel of the Commission on Government Security
which studied the Coast Guard program. The Commission made rec-
ommendations in 1957 that there be a legislative basis for a Coast
Guard program which is one of the provisions of this bill.

I would Iike to comment on the bill itself.

The proposed amendment, of section 5(b) is particularly important
and pertinent to a sound security program. Authorizing and directing
the Secretary of Defense to designate defense facilities in the manner
provided, yet permitting both management and labor to voice opposi-
tion to such dsignation if either wishes to do so, is very sound
procedure.

Management, labor, and Government should be full partners in
every defense facility operation.

With reference to the wording of the bill, I suggest that subsection
5(b) (6) be amended by inserting the words “or indirectly” in line 15
on page 3 so that it will read: “* * * or other act of subversion would
directly, or indirectly, impair the military effectiveness of the United
States * * *.7

Tn making this suggestion I have in mind that there could be
instances where direct impairment might not be subject of proof
beyond a reasonable doubt.
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The proposed requirement that each employee or applicant for em-
ployment be required to sign a statement that he knows that such
facility has been so designated as a defense facility is particularly
good—that is page 4 of the bill. May I suggest that this provision
would be strengthened if it were required that such signing be wit-
nessed by a representative of management who must also sign with a
statement that he made certain that the employee or applicant fully
understood the term “defense facility.” Many applicants and employ-
ees have a language or other barrier to a complete understanding of
Federal defense procedures, problems, and need.

The proposed new section to be inserted after section 5—page 4
of the bill—is a much-needed provision as it makes the legislative
intent very clear as to the authority being given to the President. This
is the section entitled “Protection of Defense Facilities and Classified
Information.” With reference to subsection (5) on page 8 of the bill,
it is suggested that the word “known” be inserted in line 10, so as to
read: “establishing or continuing sympathetic association with a
known saboteur, spy, traitor, seditionist * * *.”

The Supreme Court has reversed a number of cases on the ground
that a statute is vague in its wording.

Tt is suggested that subsection (3) on page 12 of the bill be amended
by deleting in lines 16, 17, and 18, the words: “the Director of the
Federal Bureau of Investigation, or any Federal agency.” As a sub-
ordinate bureau, the FBI does not make such determinations, nor does
any other Federal agency, other than the Department of Justice itself.

It might be well to add the words “or found to be such by a com-
mittee of the Congress or a Federal court.” In the event the Congress
authorizes by legislation a central security agency, such an agency
might be given such authority in addition to the Attorney General.

It is also suggested the subsection (6) on page 138 of the bill be
amended by deleting the words “at common law,” in line 18. Or, sub-
stitute the words “in fact” for the words “at common law.” The State
of Louisiana, for example, inherited its legal system from the civil
law of continental Kurope rather than from the common law.

It is suggested that subsection (1) on page 17 of the bill, lines 21-25,
and page 18, lines 1-5, be amended to read:

In cases where the President, or his designee, at any time personally deter-
mines that the procedures authorized by other subsections of this section cannot
be employed with respect to any individual consistently with the national se-
curity, the President may authorize his designee to determine the facts and
deny, suspend, or revoke such individual’s employment in or access to any de-
fense facility engaged in classified military projects or access to classified
information released to any facility if the facts in his opinion so justify. An
appeal on the record may be made to the President whose decision shall be final.

If an appeal were denied in such an instance, I personally feel that
the Federal appellate courts, and especially the Supreme Court, would
hold that due process had been denied.

The provision that no court of the United States shall have juris-
diction of any action or proceeding on the complaint of any person
except after exhaustion of the administrative remedies is a splendid
goal, but I would like to see a further provision to the effect that de-
cisions of the Federal circuit courts of appeal shall be final. Surely,
one appellate review is sufficient, and the Congress has the authority
to set such a limitation. The President bears the responsibility for the
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preservation of our Nation from enemies, foreign and domestic, and
the further responsibility for the protection of life and property of
all citizens and residents. In the exercise of these responsibilities, he
should not be handicapped by unnecessary or prolonged appeals.

The decision of the Supreme Court in the case of United ‘States v.
Eugene Frank Robel is cause for great concern. This decision of De-
cember 11, 1967, held that a known member of the Communist Party
may not be barred from employment in defense industries which are
important to the national security and based its decision on the first
amendment.

The bill under consideration today will, T hope, meet the test of
constitutionality, because the country desperately needs protection
internally from the Communist conspiracy dedicated to force and
violence.

I call attention to the words of Mr. Justice White and Mr. Justice
Harlan in the Robel case:

The constitutional right found to override the public interest in national secu-
rity defined by Congress is the right of association, here the right of respondent
Robel to remain a member of the Communist Party after being notified of its
adjudication as a Communist-action organization. Nothing in the Constitution
requires this result. The right of association is not mentioned in the Constitution.
It is a judicial construct appended to the First Amendment rights to speak free-
1y, to assemble, and to petition for redress of grievances. * * *

The majority opinion completely ignores the fact that individual
rights and the right of association are not absolute. For example,
freedom of petition, formerly unregulated, has been severely restricted
to insulate legislators from improper influence.

Freedom of association must pay obeisance to the antitrust laws,
labor laws, and other laws.

A citizen or resident must register with the Attorney General if
he is acting as the representative of a foreign principal, yet the Com-
munist Party, U.S.A., acting as the agent of a foreign principal can-
not be forced to register by courtesy of the Supreme Court. The dis-
senting opinion in the Robel case pointed out, and I quote: “The law
of criminal conspiracy restricts the purposes for which men may as-
sociate and the means they may use to implement their plans.”

Is the Communist Party, U.S.A., not a criminal conspiracy
to destroy the United States by force and violence? The Congress so
determined when it passed the Subversive Activities Control Act of
1950 (64 Stat. 987). A Federal district court, a circuit court of ap-
peals, and the Supreme Court itself so determined in the decision of
1961 in the case of Communist Party, U.S.A. v. SACB (367 U.S. 1).
The Court determined that the party was directed and controlled by
a foreign government or organization.

Mr. Justice Brennan, voting with the majority in the Robel case,
said his quarrel with the provision of the law was based on the fact
that the Congress gave the Secretary of Defense no meaningful stand-
ard to govern his designation of defense facilities, thus creating a
danger of an arbitrary application of criminal sanctions in an area of
protected freedoms. This is indeed tortured reasoning when applied
to a criminal conspiracy such as the Communist Party.

Justice Brennan does have a good point with reference to member-
ships and associations other than the Communist Party. The Commis-
sion on Government Security in its report of June 1957 did recommend
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a legislative base for an industrial security program. The text of its
proposed legislation is to be found on pages 702 through 704 of the
report.

It was pointed out in the report that the operation of the Depart-
ment of Defense Industrial Security Program rested upon Govern-
ment regulations and upon contractual obligations (Report pp. 249,
250), but these did not constitute a legal basis. No statute or Executive
order was found by the Commission which expressly authorized the
Department of Defense to establish such a program. Implied authority
can be found in 5 U.S.C. 22, which states:

The head of each department is authorized to prescribe regulations, not in-
consistent with law, for the government of his department, the conduct of its
officers and clerks, the distribution and performance of its business, and the
(éus.gogi};, Bse, and preservation of the records, papers, and property appertaining

01t = * %

The Armed Services Procurement Act, 41 U.S.C. 151, et seq., au-
thorizes each of the three military departments to negotiate procure-
ment contracts of “any type” which in the opinion of the agency head
will promote the best interests of the Government.

Congressional policy is clearly set forth in 18 U.S.C. 793 and 798
and supplies indirect authority for an industrial security program.
Congress said that it is illegal for any person having defense or classi-
fied information to disclose the same to unauthorized persons or with
intent to injure the United States.

The President, under Article II, section 3, of the Constitution, is
directed to take care that the laws are faithfully executed by his sub-
ordinates, and the Industrial Security Program now in effect has as
its objective the safeguarding from disclosure of defense or classified
information.

In addition, Executive Order 10501, November 5, 1953, states that
“it is essential that certain official information affecting the national
defense be protected uniformly against unauthorized disclosure :”

The authority for this Executive order may be found in Axrticle IT,
section 2 of the Constitution which provides that:

The President shall be Commander in Chief of the Army and Navy of the
United States, and of the Militia of the several States, when called into the actual
Service of the United States * * *,

The majority opinion in the Robel case contains an astounding
statement :

Section 5(a) (1) (D) denies significant employment rights under threat of erim-
inal punishment to persons simply because of their political associations. * * *

The Communist Party, U.S.A., is not a political association; it isin
fact a criminal conspiracy and so determined by the Supreme Court
itself. I sincerely hope that the Congress will some day soon pass legis-
lation denying employment rights to members of the gommunist Party
for any job in the Federal Government, sensitive or nonsensitive. The
taxpayers of this Nation should not have to finance those who would
destroy our form of government by force and violence. The first duty
of any government is to preserve itself.

Since H.R. 15626 was introduced in the House of Representatives
on February 27, 1968, a new procedure has been placed in effect as of
May 1, 1968, by the Secretary of Defense which I feel is contrary to



1462 AMENDING SUBVERSIVE ACTIVITIES CONTROL ACT OF 1950

the intent of the Congress as expressed in many laws passed. I feel it
is contrary to the intent of the bill under discussion here today.

This procedure concerns the handling of personnel and is called the
Privacy Personnel Security Questionnaire. I submit herewith for the
record a copy of the Department of Defense Industrial Security Let-
ter of February 29, 1968.

I quote from this lJetter:

The personal information which is considered of a privacy nature and war-
rants special handling in the clearance program includes: arrest records; type
of discharge from military service; prior security clearance suspension, denial
or revocation; history of mental or nervous disorders; drug addiction; exces-
sive use of alcohol; and membership in organizations cited by the Attorney
General. Under the revised policy the employee will provide this information to
the Government as a privileged communication. * * *

T submit that this is a most astounding procedure, for an agency of
Government to deny essential information to over 13,000 cleared con-
tractors of private industry. These employees are not Federal em-
ployees. Surely private industry has the right to know the background
of the employees it hires and to determine whom they will or will not
hire. Only a dictatorship has the power over the private sector to the
extent inherent in this procedure now in effect as of yesterday.

The Department of Defense in negotiating defense contracts only
needed to make it a part of a defense contract that personnel records
be given the same protection as is required for classified documents
and that is to limit access to those employees of a contractor who have
a “need to know.”

No additional cost would have been incurred, whereas under the
procedure now in effect there will be a significant cost. But cost is not
as important as the handicap to the private-sector employer in not
knowing essential information. How can a contractor intelligently
supervise employees or determine to what jobs they shall be assigned
if he does not know the information now to be withheld from him?

Contractors have been granting “confidential” clearances at time of
initial employment, and effective performance on classified contracts
assumes a capability on the part of industry to employ honest, decent,
and reliable employees who are capable of doing the job for which
they are hired. Contractors have a right to all information, derogatory
or not, in order to determine suitability for employment.

On page 6 of the Industrial Security Letter of February 29 appears
this astonishing statement:

At the same time, the individual employee who requires access to classified
information will be assured that his constitutional right to enjoy privacy on
privileged or personal matters remains inviolate.

Mr. Chairman, may I ask that this letter be made a part of today’s
hearing record ?

Mr. Tuok. It is so ordered.?

My. Tracy. When an individual has had a public trial, been con-
victed, and served time in a prison, it is a matter of public record and
he has no constitutional right to enjoy privacy, and there is no con-
stitutional bar to any citizen examining the public record or of asking
him about it. If the Department of Defense can bar such information

1Department of Defense Industrial Security Letter of Teb. 29, 1968. See appendix,
pt. 2, pp. 1807-18138,
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to an employer, it can deny such information to the press and to the
Congress.

This is a most dangerous precedent. We live in an open society, and
I think it should be kept that way. The intent of the Congress as
set forth in the bill we are discussing today is to protect our national
security, but if employers do not know their employees’ backgrounds,
how can they work with Government intelligently 1n that effort?

I sincerely hope that the Congress will hold hearings on this matter
and demand that the Department of Defense prove its right to institute
the privacy security personnel procedure, in private industry.

This committee 1s concerned about the security of our ports, and
the bill under discussion expressly authorizes the President to set up
a personnel screening program in view of the decision of the Supreme
Court in the case of Schneider v. Smith, decided January 16, 1968.

The privacy security questionnaire does not apply to the Coast
Guard as it is under the Transportation Department. In the case of
a declared national emergency, however, it would come under the De-
partment of Defense and private employers would be denied essential
mformation. Perhaps this bill could be amended to provide that
private employers may not be denied information that is a matter
-of public record.

The protection of our ports and waterways is a vital necessity in
times of peace or war. There is ample justification for a port security
Pprogram.

President Wilson recognized the need when he issued a proclamation
in 1917 (40 Stat. 1725, Dec. 8, 1917) and ordered the Secretary of the
‘"Treasury to issue such rules and regulations as would put into opera-
‘tion title IT of the Espionage Act (40 Stat. 217).

Prior to World War II, Congress clearly defined Coast Guard
jurisdiction in an act passed June 22, 1936, vesting the service with
full law enforcement powers on the high seas and navigable waters,
but excluding certain inland waters (40 Stat. 1820).

In 1941 Congress eliminated the restriction on inland waters (55
Stat. 585) and also enacted legislation providing for a Coast Guard
Reserve and a Coast Guard Auxiliary to utilize the owners and their
boats in certain operations (55 Stat. 9, 11). In 1955 Congress expanded
the Auxiliary to include aircraft and radio (58 Stat. 759).

By Executive order in 1942, the Navy was assigned full responsi-
bility for protecting vessels, harbors, ports, and waterfront facilities
not directly operated by the War Department (E.O. 9074, Feb. 25,
1942). The President recognized the danger from loss or injury by
accident, sabotage, subversion, or other causes. The job was assigned
to the Coast Guard, which since 1949 has been a branch of the Armed
Forces officially, by an act of this Congress (63 Stat. 496).

Communist infiltration into the maritime unions became manifest
by 1934. Party participation in the San Francisco dock strike of that
year attested to the growing Communist influence in the West Coast
unions. As to the East Coast infiltration, the party measured its own
successes and expectations in the following words:

First, a number of strikes have taken place aboard ship. These struggles are

beginning to take on a mass and national character. For instance, the strike of
14 coal ports in Boston is an example. We have been able to initiate these strug-
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gles, extend them to other ports, broaden them out from individual ship strikes
to larger mass struggles becaose [sic] we have carried on the policy of concen-
tration. Our main energy was concentrated upon 1 company and 45 ship strikes
were developed out of this concentration. As a result these struggles have become
a lever which we are now using to set the masses into action and winning the
mass of the workers.'

The party stated as follows in 1937:

In this generally favorable situation, our party members have a chance to work
with tens of thousands of workers. We are an influence in determining policies.
Large numbers of seamen, longshoremen, and other workers from the industry
have joined the party in various ports from coast to coast.?

That Communists dominated certain maritime unions by the end of
World War IT has been established through studies on how the leader-
ship in those unions has consistently adhered to shifting patterns of
the Communist Party line.

When Germany breached its nonaggression pact with Russia and
invaded the Soviet Union in 1941, certain of the maritime unions
called for United States support of Russia. After the war, when Russo-
United States relations became strained, the same unions continued to
support Soviet policies, even though to do so put such unions in a
position of openly opposing undertakings of the United States in both
domestic and foreign matters.

The CIO became alarmed, investigated, and expelled nine affiliates,
including three maritime unions, for the reason that such unions had,
for more than a decade, invariably conformed their policies to each
shift in the Communist Party policy.

In addition, other evidence taken at congressional hearings further
revealed the sinister danger to maritime security implicit in the Com-
munist control of these unions.

The American Communications Association, expelled from the CIO

in 1950, was criticized by Admiral S. C. Hooper as “* * * the nu-
cleus of the Communist Party cell in United States communications
# % % 9 well-known fact in the industry, and was shown by the fact
that 7 of its 10 officers were known Communist Party members * * *.”
In emphasizing the danger from such cells, the admiral recounted the
example of the Spanish Fleet in 1937:
* % % 700 officers were murdered by the Communist Party cells in the fleet
because of the fact that the radio operators delivered the announcement of the
Communist revolution to their comrades rather than to the responsible ship’s
officers, which permitted the revolutionists to commit the crimes, the officers not
expecting it2

Communist influence in the National Union of Marine Cooks and
Stewards was such that the CIO expelled it in 1950,

The National Labor Relations Board was unable to wrest control
over jobs from the group running the union hiring hall. Board case
studies unfolded the many individual stories of violence and vilifica-
tion wreaked upon courageous anti-Communists who dared to file
charges against the union or undertake to defeat the entrenched forces
in open elections.

;?%UA hearings, “Communist Activities in the San Francisco Area,” Dec. 2, 1953,
p. 3175,

2 Ibid., p. 8177. X

3 Senate Internal Security Subcommittee, Report for 1954, Jan. 3, 1955, pp. 20-22,
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The CIO expulsion of the West Coast International Longshoremen’s
Union and the trials of its leader, Harry Bridges, are matters of public
record and knowledge. The HCUA had this to say about this union:

This has 75,000 members. They have effective control of many ports in the
U.S.A. and more than once have used it to paralyze shipping. Communist domina-
tion of this union in wartime could wreck the whole U.S. fighting power.*

Harry Bridges is still president of the West Coast Longshoremen’s
Union. i

Neither the CIO expulsion of Communist unions nor the notoriety
received from congressional exposure has deterred the Communist
Party in its program of maritime union infiltration. Typically, the
party revised its tactics to hold its ground.

The HCUA reported in 1954 that—

the material from which to recruit was no longer available among the workers
# % % Therefore, the Communist Party directed its intellectuals and white-collar-
worker members to leave their own chosen fields and to obtain employment in
the basic industries. This the Communist Party did, starting in late 1948 and
early 1949.°

The party went underground in 1948 and Director J. Edgar Hoover

had this to say:
No longer are Communist Party membership cards issued; maintenance of mem-
bership records are forbidden; contacts of rank-and-file members are limited
from 3 to 5—the basic club unit. Most of the local headquarters have been
discontinued and party records have been destroyed. No evening meetings are
permitted in headquarters without staff members present. Conventions and large
meetings are held to the absolute minimum. The use of the telephone and tele-
graph is avoided.®

The party today is back in the open due to Supreme Court decisions
of the past several years. It is just as dedicated to the destruction of this
country by force and violence as it ever was. There has been no change
in its goal of world domination and control, nor has there been a lessen-
Ing in 1ts policies of infiltration.

The threat to our security by infiltration was clear and present when
the Magnuson Act became law on August 9, 1950. This was the period
of growing public concern over Communist action in Korea. Today
we have another example of Communist aggression in Vietnam.

The Supreme Court held that the Magnuson Act gave the President

no express authority to set up a personnel security screening program
with respect to merchant vessels of the United States. In spelling out
congressional intent, Senator Magnuson in sponsoring the bill before
the Senate stated :
This is not a national emergency measure ; it is only a limited emergency measure
to take care of the water front security of the Nation. * * * It would be impossible
for destruction to come to any great port of the United States, of which there
are many, as the result of a ship coming into port with an atomic bomb or with
biological or other destructive agency, without some liaison ashore. This would
give authority to the President to instruct the FBI, in cooperation with the
Coast Guard, the Navy, or any other appropriate governmental agency, to go to
our water fronts and pick out people who might be subversives or security risks to
this country. * * *7

+ HCUA, “1200 Things You Should Know About Communism,” House Doc. 136, 82d Cong.,
1st sess., p. 82.

5 HCUA, “Colonization of America’s Basic Industries by the Communist Party of the
U.S.A.,” Sept. 3, 1954, p. 13.

6 Ibid., p. 15.

7 Cong. Record, vol. 96, part 8, p. 11321, July 28, 1950.
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Tt seems to me that congressional intent was clear and that subver-
sives or security risks were to be picked out from wherever they were
found. But the Supreme Court said there was no express authority so
I hope that congressional intent is made absolutely clear when the
present bill is brought up on the floor of the House.

The Commission on Government Security determined that a port
security program is necessary to protect United States shipping, ports,
harbor, installations, and the Panama Canal from destruction and
crippling damage by saboteurs and subversives. As a member of the
staff of that Commission, I thoroughly agree with its findings and
recommendations.

In my opinion, the danger to our country from international com-
munism is greater today than ever before. The United States cannot
coexist with communism because communism will not permit
coexistence.

I sincerely hope that the bill discussed here today, H.R. 15626, is
passed, and quickly.

Mr. Tuck. We thank you very much, Mr. Tracy.

T would like for the record to show that Mr. Tracy had a very long
and distinguished record of public service to the country. For 13 years
prior to his retirement in 1954, he was assistant to the Director of the
FBI. He is presently a member of the strategy staff of the American
Security Council.

He served as associate counsel in the Project Survey Division of the
Commiission on Government Security and that was 1956 and 1957. Prior
to joining the FBI in 1983, he served with the Department of Labor
Naturalization Service and the Veterans Administration.

I have no questions to ask of you but some of the other committee
members may have some questions.

Mr. Tracy. I have an item that I worked on yesterday, but did
not have time to put into my statement. I would like to suggest due to
the decisions of the Supreme Court it has not been possible to force
the Communist Party so far to register. However, the Supreme Court
decision in the Robel case referred to it as a political association. Now.
if the Republican Party and the Democratic Party have to file lists of
contributions, I suggest this committee consider legislation to require
contributors of money to Communist-action groups be made a matter
of public record.

Probably that would open the party more to exposure to the Amer-
ican public.

Mr. Asuerook. Can I ask you whether or not they are trying to in-
fluence an election ? ,

Mr. Tracy. If it is a political party it would try to influence elec-
tions.

Mr. AsHBROOE. Political parties do not have to report expenditures
of money. That would be the Communist argument.

Mr. Tracy. I am only thinking of the contributors who support it,
and contributions are listed.

Mr. Ashbrook. All of the money contributed to a party this year
would be. Last year for its operation it was not listed if it was not
trying to effect an election. Of course, the Communists argue they are
not trying to effect particular elections.

Mr. Tracy. If it is a political party, I think it might be worth a

try.
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Mr. Watson. If the chairman will permit me, I agree with you that
it is not a political party and it is not a political affiliation, and my
only comment is to thank you, Mr. Tracy; you have always been help-
ful to this committee.

As you well know, it is not the most popular committee in the world,
because we are in the business of exposing subversive activity and you
are never popular when you do that.

It looks to me since we have so many able men such as yourself
and the American Security Council and we have the overwhelming
majority of the Congress and the overwhelming majority of the Amer-
ican people, but we have difficulty a lot of times with the Federal
agencies and especially the courts in trying to discharge our respon-
sibilities.

So, we appreciate your help here in testifying today.

Mr. Tracy. Ithank you,itismy pleasure.

STATEMENT OF LOYD WRIGHT, FORMER PRESIDENT, THE
AMERICAN BAR ASSOCIATION

Mr., Tracy. Now, Mr. Chairman, you invited Loyd Wright, past
president of the American Bar Association and Chairman of the Com-
mission on Government Security , to be present but he was unable to
be here.

He is attending a meeting in Chicago and will be en route back. He
has asked me to deliver to you his letter transmitting his prepared
statement that he asked be accepted as part of the hearing record in
this proceeding.

l\ﬁ. Twuok. Unless there is objection, it is so ordered.

(Mr. Wright’s statement follows :)

STATEMENT OF LOYD WRIGHT, FORMER PRESIDENT OF THE
AMERICAN BAR ASSOCIATION

Mr. Chairman and Distinguished Members of the Committee :

I deeply appreciate the privilege and opportunity of commenting upon the
committee’s efforts by way of H.R. 15626 to shore up the havoc caused by the
Supreme Court decisions in the field of preserving our national security and the
effort to overcome technical objections raised by a majority of the Supreme Court
of the United States which obviously run counter to the expressed purposes of
Congress fulfilling its responsibility to preserve our Nation. It is my opinion
that ‘the bill clearly cures the alleged faults found by the Supreme Court to exist
in the Subversive Activities Control Act of 1950.

It is regretful and alarming that this distinguished committee must devote
so much of its time, efforts, and abilities to impress upon a majority of a vagrant
Court that the Congress, in expressing the will of the people to preserve our
national security, has acted within the commonsense interpretation of the Con-
stitution and the Bill of Rights. I believe the proposed bill is constitutional and
should be so held by any person worthy of being a Federal judge.

I have had the privilege of reading the statement that Stanley J. Tracy filed
with the committee, and I wish except where in direct conflict herewith to be
identifield therewith and by this reference adopt the same as my own. I have the
temerity, Mr. Chairman and Gentlemen of the Committee, to make one or two
suggestions that I believe will fortify the rights of the individuals involved and
will tend to strengthen the national security.

On page 13, the fifth line, I believe that the disjunctive “or” should be used
in lieu and instead of the conjunctive “and.” It is conceivable that a saboteur,
spy, or others of similar ilk would receive instructions or training without paying
dues to any cell 'or unit wishing to use itheir disloyal tendencies to further the
Communists’ insidious program.
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In reference to the provision at the top of page 19 providing that notice be
given the applicant by regular first-class mail, I respectfully suggest that the
delivery of mail is today so uncertain and sporadic that such notice should be
given either by registered mail or certified mail.

On page 19, subparagraph (n), third line, I suggest that the words “have
power to”’ and “and, in his discretion for good cause shown” should be stricken.
A citizen charged with disloyalty is entitled to have available such witnesses as
will be necessary and desirable to develop all the truth.

In a case, now pending on reviews in the courts, a faceless accusor refused for
his own reasons to attend depositions or court hearing in the presence of the
applicant. It is true that under present directive, the Secretary of Defense could
have relieved him if he certified his appearance would be inimical to the national
security. This was not done. The witness was referred to by the Defense Depart-
ment as Witness “X” and refused to attend for his own reasons, unattached to
the security of the Nation. He could not be subpenaed because the hearing, as
well as the trial in the district court, was in Los Angeles and the witness in
New York. :

All efforts to have this man confront the applicant were refused by the Defense
Department, and the applicant to this day does not know the name of his accuser.
The district court held there was no evidence to sustain the charge of unworthi-
ness on the part of the applicant to receive the clearance sought. As in the Greene
case, the applicant, an American citizen of many years, lost his position and
could not find employment elsewhere. If this faceless accuser had been subject to
subpena the truth could have been developed and ‘this law abiding citizen re-
stored to his position. The record in this case is replete with similar arbitrary
action on the part of those representing the Department of Defense.

It is common knowledge that enthusiastic lawyers representing the Government
in these cases assume a superior attitude that makes them believe that they have
the unrestricted right to determine the case, when their proper function is to
develop the truth. I therefore respectfully urge that the power of subpena should
be firm and fixed because while the present language vests in the President or his
designee for such purposes the discretion to issue process, it is a well-known fact
that the very people who violate the spirit of the fifth amendment in prosecuting
an applicant are the persons upon whom the President must rely. This has and
will continue to work injustices that should no be countenanced in a nation which
professes to be run by the rule of the law.

It is now nearly 11 years since the Commission on Government Security ren-
dered its report to the President and to the Congress. We recommend and I
strongly urge the establishment of a Central Security Office and I have the temer-
ity to suggest that the recommendation of the Commission on Government Security
be carefully considered by this distinguished committee and implemented by
legislation.

I hope and pray that the committee will adopt H.R. 15626 and that considera-
tion be given to the suggestions herein contained.

There are certain thoughts that have occurred to me in considering this bill
and I would like to express some of them with the hope that they will exercise
a catalytic influence upon the committee.

Our country is beset by evil influences fully as dangerous as the Communist
influence, if, indeed, most of them are not instigated directly or indirectly by
agitation by the Communists in the first instance. We Americans seem disposed
not to believe that there could be any influence to overthrow our Government,
particularly if those advocating the overthrow have the temerity to forewarn us.
It comes to mind the warning of the little Austrian paperhanger, who told the
world what he was going to do in Mein Kampf, but the English and we paid no
attention whatever to it. The results are well known to us all. The Communists
have time and again expressed their intention to demoralize our people and
obstruct our justice. It is my belief that recent events on the various campuses
of our outstanding universities were instigated and initiated with the design on
the part of the Communists to accomplish just what has been done. H. Rap Brown
and Stokely Carmichael are permitted by the Justice Department to travel all
over the world, particularly all over our country, advocating anarchy. This brings
me to the point as to whether it would be desirable for the committee to recast
definitions in the Subversive Activities Control Act of 1950 so that there will be
included such organizations inimicable with the safety of the Nation such as
“plack power” and an inquiry made of the Justice Department to ascertain if
the Attorney General is not familiar with section 8 of Article III of the Consti-
tution and if so, make further inquiry as to why those irresponsible, and perhaps
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even worse, individuals who are giving comfort and aid to our enemies are not
brought before the bar of justice on the charge of treason. If we are to preserve
our Nation, if we are to have domestic tranquility, we can no longer afford to
act from fear or emotionalism, but must revive the rule of law under the Con-
stitution and the Bill of Rights and see that those who transgress are properly
brought before the bar of justice.

There is little doubt, in my mind at least, but that the advooacy of civil
rights disobedience has permeated the minds of a great many of our people to
the extent that they believe that there is such a thing as civil disobedience.
Such, of course, is not the case. All disobedience of law at whatever level of
Government, is eriminal disobedience.

Great injustice has been done to a vast segment of our people by those who
preach “civil disobedience,” because they are not sufficiently able to understand
that we are a nation and a government under the rule of law. This emotionalism
has been built up into proportions that are startling and frightening and unless
our public servants meet the challenge with firmness and dedication to the prin-
ciples of our Constitution and Bill of Rights we will lose those rights for which
our forefathers gave their all. Hence, it seems to me, that some thought should be
given to classifying those who openly break the law in the same category as
Communists, Fabian Socialists, black power advocates, and others who have by
their own pronouncements advocated treason and who have given aid to our
enemy in so doing.

I have heretofore suggested to this distinguished committee a matter that is a
disgrace in the time and effort and money that is constantly being spent to try to
repair the damage done by the irresponsibility of a majority of our Supreme
Court. Since the Constitution expressly lodges in the Congress the sole authority
to determine the appellate jurisdiction of the Supreme Court and since this dis-
tinguished committee has labored so long and faithfully in trying to cure cases
that have been handed down by a majority of the Court from time to time in dis-
regard of the expressed intentions of the Congress and hence the people, and
sinee the majority of the Court have proven by their irascible conduct that they
have no conception of that which Jefferson called the greatest facet of our form
of government under the Constitution, to wit: the division of powers among the
three departments of government, it would seem to me that the committee should
seriously consider adding to H.R. 15626 a restriction upon the Supreme Court as
to its appellate authority and require that no decision signed by less than three-
fourths of the Court shall be effective or lawful or controlling unless the majority
decision has the ratio of signatures above suggested. We have precedence for
this ratio by reason of the machinery set up in the Constitution itself for amend-
ing the Constitution.

We can no longer close our eyes and be complacent about the fact that ideologi-
cal decisions and predeliction of certain members of the Court have blinded the
Court to its responsibility to interpret the law and to interpret the Constitution
and Bill of Rights, giving full meaning to the words and provisions thereof as
when written. And if I were privileged to write such a provision, I would further
provide that no case heretofore handed down by the Court with less signatures
than provided herein as being requisite to a valid determination, should con-
stitute a precedent.

A law is not self-operating. The climate of a government often influences offi-
cial acts of the judiciary, as well as administrative bodies. I append hereto a
photostatic copy of a document that is inconceivable to me—a proposed precedent
change in the Department of Defense.”

It is such a ehange from the concept of an open society as to be unbelievable.
It constitutes an invasion of the rights of those engaged in our free enterprise
system and, if continued, will cripple industry in protecting our national security.

Mr. Chairman, I appreciate the privilege of making these comments as an
American citizen and as one who has devoted a great many years to the practice
of law, who believes that our system of government and of law is the best ever
conceived, and who is worried about the complacency of both the Congress and
our people over the trends of events. I wish to compliment the committee whole-
heartedly and express the hope that the committee and the Congress will pass
H.R. 15626, and also express the hope that my feeble efforts in pointing out cer-
tain suggestions hereinabove maintained may stimulate some thoughts that will

1 DoD Industrial Security Letter, Feb. 29, 1968. See appendix, part 2, pp. 1807-1813.
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restore order to our land and assure transgressors of a proper penalty for their
transgressions.
Respectfully submitted.
/s/ Loyd Wright
Loyp WRIGHT.

Mr. Touck. Our next witness is Mr. J. Walter Yeagley, Assistant
Attorney General, Department of Justice.
Thank you very much for coming down here.

STATEMENT OF J. WALTER YEAGLEY, ASSISTANT ATTORNEY
GENERAL, DEPARTMENT OF JUSTICE

Mr. Tucg. What is your position in the Attorney General’s Office?

Mr., Yeaerey. Mr. Chairman, I am in charge of the Internal Secu-
rity Division of the Department of Justice. :

Mr. Tuck. Do you have the sole responsibility and authority for the
administration of that division?

Mr. Yeacrey. Yes, sir, under the Attorney General.

Mr. Tuck. What actions have you taken against the Communist or
Communist-front organizations since the passage of the amendments
to theé Subversive Activities Control Act signed into law on Janu-
ary 2°¢

Mr. Yeacrey. As yet, no further petitions have been filed.

Mr. Tuck. Do you have any explanation to make to this committee
why none have been filed ¢

Mr. Yracrey. I can explain what action we have taken.

Of course, the review of these organizations and the FBI reports
concerning them have been a matter of regular business in our divi-
sion over the years.

But last August we started a concentrated program of review of
material involving Communist infiltration and domination of front
organizations and reports involving Communist Party members.

We stepped up our liaison with the FBI. This continued through-
out the fall and the ensuing months, particularly as it appeared that
new legislation was going to be passed by the Congress.

Mr. Tuck. How about individuals?

Mz, Yeacrey. We did the same with respect to individuals. We en-
countered some particularly difficult problems that have posed a real
hurdle in some instances that may be resolved—I am not sure yet.

‘We have made a report to the Attorney General and furnished him
some written material and memoranda involving some cases. He has
not as yet completed his review apparently. However, he is familiar
with them, and this is the present status of the result of that concen-
trated review.

Mr. Toog. Do you have any plans for filing any petitions before
the Subversive Activities Control Board any time soon?

Mr. Yeacrey. This is a decision of the Attorney General. The peti-
tions are all filed in the name of the Attorney General, and it will be
up to him to advise us what action he thinks we should take.

Mr. Tuck. Do you have no authority in that matter?

Is it entirely in the hands of the Attorney General?

Mr. Yeaciey. I have no authority to file petitions independently, no.
T have authority to adviseand consult with him.



AMENDING SUBVERSIVE ACTIVITIES CONTROL ACT OF 1950 1471

Mr. Warson. Mr. Chairman, may I interrupt at this point? What
were your recommendations to the Attorney General as to whether or
not he proceed with anything against these people ?

Mr. Ypacrey. I would have to beg off on that. I don’t like to beg off
in answering questions

Mr. Tuck. I can’t hear the witness.

Mr. Yeacrey. I think I have to beg off on an answer to that ques-
tion. I don’t like to refuse to answer questions of a congressional
committee, but when I make recommendations to the Attorney Gen-
eral, I feel he is the one who should release such information or rec-
ommendations if he chooses to do so.

I don’t think I should say what my position was before he takes a
stand himself. I don’t think it is fair and I don’t think it is good
business. I must apologize for not answering any further, but I don’t
think I should.

Mr. Wasow. You realize the importance of this particular matter
because under the legislation this Board is going to go out of existence
if no proceedings are filed within 1 year.

I don’t want to preempt your questions, Mr. Chairman, but you
have it within your power this time to abolish this Board and what
we are trying to do, and at least I am concerned with whether you
have even recommended any proceedings.

Mr. Yeaermy. I appreciate your interest. That is why we have

stepped up our program and have assigned extra men to review these
cases.

Mr. Warson. Are you aware that back during proceedings here in
hearings some of these people admitted publicly and in written state-
ments that they were Communists?

Mr. Yracry. Yes, I know there have been a good many people over
the years who have either admitted or held themselves out to be
members of the Communist Party.

Mr. Warson. Yet you are not at liberty to indicate whether
you have recommended proceedings against those individuals?

Mr. Yeacrey. No, I don’t feel% should at this time. I think the
Attorney General can. I don’t have any objection if he does.

Mr. Toor. Mr. Culver?

Mr. Curver. Mr. Yeagley, in 1950 when the legislation was enacted
by the Congress establishing the Subversive Activities Control Board,
it was the combined recommendation to the President, then President
Truman, of all United States security divisions uniformly that this
legislation would not be useful in the effort understandably to contain
the activities of internal subversives in the United Statesand, on the
contrary, would hinder and hamper, rather than help, their efforts and
responsibilities in that regard.

On that basis, President Truman vetoed that legislation. The Con-
gress passed the legislation over his veto as you are very much aware.

Now, President Truman in his veto message, I think, had some very
prophetic observations about the fate and the future of the Subversive
Activities Control Board, and it seems to me the past 18 years we
have seen the Board unsuccessfully operate and fail to register one
Communist and in fact be embroiled in the constitutional and legal
thicket which President Truman predicted.

Now, my question to you is: During the past 18 years, has the exist-
ence of that Board been of assistance to you?



1472 AMENDING SUBVERSIVE ACTIVITIES CONTROL ACT OF 1950

Has it proven itself to be valuable? ’

Has it served to strengthen the effectiveness of your own Depart-
ment in its responsibilities, and very valuable and important and cru-
cial ones they are, in doing what we all seek to do, and that is to defend
the national security interests with the maximum recognition of the
first amendment values of our society?

Mr. Yeacrey. Mr. Congressman, it is my personal opinion that the
activities carried on and the petitions filed

Mr. Tuck. Would you move the mike closer. I can’t hear you.

Mr. Yeacrey. Mr. Congressman, it is my personal view that it has
been useful. We filed, of course, the original petition against the party
in 1950. There was over a year of taking evidence, not every day, but
most days, and there was a voluminous amount of evidence that was
taken in regard to the nature and objectives and purposes of the Com-
munist Party.

I think this in and of itself was very illuminating and very educa-
tional to a great many Americans, as compared to information that
they might get by other means or other sources about the movement.

This was mformation under oath. It was documentary information.
Tt was as accurate as it could be under conditions of a Board hearing.
I think that wasuseful.

I think the findings of the Board, based on that evidence as to the
nature of the Communist Party at that time and its control by the
Soviet Union, was useful.

After the Supreme Court’s affirmance of the final order in 1961,
and before that as a matter of fact, we filed a number of petitions on
alleged front organizations.

T think there were 23 in all. Most of those went to hearing. Those
organizations for the most part were reasonably large and many of
them fairly well-known organizations.

I think the testimony and documents of those hearings were llumi-
nating and T think they shed light on the basic operations and the
internal operations of some of those organizations.

That was useful information and that was the type of thing that the
American people at that time were entitled to have.

T think the country was under a little more stress and strain from
the cold war at that time. We had the attack by the Communists in
Korea in 1950, and following the Korean war that disturbed many
‘Americans and cost many American lives, we had the shelling of
Matsu and Quemoy Islands and the tension created there by the
Communists. .

We had almost constant tension arising over the Berlin corridor
that many people feared was bound to lead to an early third world
war.

These tensions were serious, and I think it was useful at that time
to get factual information out under oath and with documentation as
to the nature of the Communist influence here.

Mr. CoLver. Do you think the American people could be aware and
sensitive to these activities in the absence of the Subversive Activities
Control Board? .

Mr. Yracrey. Yes. I am just saying to a lesser extent and with fewer

facts to fall back on.




AMENDING SUBVERSIVE ACTIVITIES CONTROL ACT OF 1950 1473

Mr. Curver. What about the disclosure of security information? I
recall in the President’s veto message this was one of the concerns that
mtelligence organizations charged with security responsibilities with-
in our Government gave grave concern to, that this legisiation within
the Department of Defense with regard to designation of defense
facilities would force, in order to comply with the legislation, the dis-
closure and divulgence of sources of 1nte]hoence gathering informa-
tion which were extremely valuable in order for you to perform
properly your responsibilities.

Has that proven to be the case? Has it resulted in a compromise of
your security files which we all wish to preserve and maintain?

Mr. Yeacrey. This is an important problem and it is a practical and
realistic problem that we live with in all of our cases, whether it is
before the Board or whether they are espionage cases or other cases in
the courts.

T am sure it is one the Attorney General is going to have to keep in
1fnlnd in deciding about these petitions that may be coming up in the

uture.

If in a given case the FBI or the Government feels that certain in-
formants cannot be disclosed for the purpose of testifying in a given
case, in other words, that their continued service as informants is more
valuable than bringing up a certain case, this is a difficult decision to
Ee made, but very likely it will be that that particular case will not be

led.

Mr. Conver. Then in your judgment, the activities and services of
the Subversive Activities Control Board in the past 18 years has served
to strengthen the national security interests of the United States con-
sistent with the first amendment values?

Mr. Yracrey. That is my opinion, and I think beyond that it has
been very detrimental to the operations of the Communist Party.

I think it may have been more detrimental to the party than it was
helpful to the Government because they were really bothered by the
provisions of the act.

They spent a great deal of time and money, not just in court but
politically, resisting the provisions of the act and propagandizing
against it.

I think they diverted an undue amount of time, attention, and money
to fighting this law and conceivably might have been much more effec-
tive had they continued on their own road paying little attention to
the act.

But this is not what they did. I think it was very detrimental to the
operation of the party.

I think I shou]d also observe, although there are many reasons in-
volved as you know, the party membership has fallen drastically all
through this period.

Mr. Warson. Purposefully so. Now their modus operandi is not to
enlist members in the party per se, but to have front organizations.
Isn’t that a basic principle under which they are operating now ?

Mr. Yeacrry. They have always believed in fronts, but 1 can’t say
that they purposely reduced the party member rship. T am talking in
terms of tens of thousands of members. I am talking in terms of 90 per-
cent, of the members.
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Mr. Cunver. Do you think it could have been a decision on behalf of
the party, which I am sure they gave great thought to, whether in
terms of political and tactical propaganda it would be well to dra-
matize the existence of this legislation and suggest the United States
society did not represent to itself and the world what it professed to?

Mr. Yracrry. Yes, I believe that is part of it.

Mr. CoLver. You believe that is part of it?

Mr. Yracrey. Yes, I do believe that is part of it.

Mr. Warsown. I yielded to you, but I would like to get back to my
line of questioning.

Mr. Cunver. What about the time and money of the Justice Depart-
ment in terms of the litigation involved in all the constitutional cases
and the appeals that have resulted from the Subversive Activities Con-
trol Board?

The very existence has cost the taxpayers $5 million in the last 18
years.

This does not take into consideration other than the actual ap-
propriations by the Congress for the Board’s existence. When you
speak of time and money, with those people like yourself charged with
‘law enforcement responsibilities and particularly security responsi-
bilities, what has been the calculated estimated time and cost of Justice
Department legal counsel and FBI efforts directly earmarked to im-
plement and defend the Subversive Activities Control Board legis-
lation ? :

Could you give us an estimate on that ? :

Mr. Yeacury. I could, but I don’t know how well I could do right
Eow because I have not tried to compile such information or such

ures.

gI can mention a few facts that come to mind that may have a
bearing on this, in which you may be interested.

As T recall, the peak personnel ceiling level of the division was
roughly 1957, and maybe in 1958 it may have been the same, at which
time the budget authorizations for lawyer positions was 102.

I think the lawyer personnel probably was running around 94 at
the time, maybe 92. Since that time, we have cut down substantially,
so the ceiling now is, I think, around 56. :

Mr. Tuck. Do you consider that time and money well spent in
fighting communism in this country ¢

Mr. Yeacrey. Yes, I certainly do.

Mr. Curver. Do you think you could fight communism more effec-
tively if those men involved in this particular work were actually
engaged directly in the efforts of your Department aimed at this and
not involved in the exercise of working around this particular legisla-
tion ?

Mr. Yracrey. As part of your question, I would like to mention
that most of our lawyers at that time and even now are not dealing
with matters under this act. Most of them at that time were working
on Smith Act prosecutions. We also have lawyers working on the For-
eign Agents Registration Act and we have the Criminal Section which
deals with violations of the Neutrality Act, espionage, trading with
the enemy, and things of that type.

So, part of the personnel, whatever the number may be, would be
assigned to one of the particular sections that works on these matters.
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As to your other question, the balance of your question, it is rather
speculative for me to answer that. It would be my feeling again as I
indicated before, I think, that the proceedings under this law have
been useful in the manner in which I have described, and you don’t
quite get that type of disclosure in espionage cases or neutrality cases
or trading with the enemy.

Tt is not quite the same,

Mr. Tuck. The Subversive Activities Control Board is a part of our
judicial body, is it not, and it has no powers to institute proceedings
on its own.

Mr. Yeacrey. I am sorry, I did not understand your question.

Mr. Tock. I said the SACB is a quasi-judicial body and it has no
powers to institute proceedings of its own. That is right, is it not?

Mr. Yeacrry. The petitions have been filed by the Attorney Gen-
eral—do you mean the Board can file petitions?

Mr. Tuck. I mean the Board for its work and existence is dependent
upon the activity of the Attorney General or the divisions of the
Attorney General’s office in filing proceedings before that Board?

Mr. Yeaerey. That is correct.

Mr. Tuog. Whatever failings or shortcomings there may have been
or whatever criticism that was made against the SACB, and there
was much, for its failure to do any work was really the failure of the
Attorney General’s office rather than the Board; isn’t that correct?

Mr. Yracrey. The only petitions they have are the ones filed by
the Department of Justice. They cannot file petitions on their own.

Mr. Tuck. They can only hear petitions that are filed. No one can
file petitions except the Attorney General; is that right?

Mr. Yeacrey. That is correct.

Mr. Tuck. I am somewhat astonished in light of all of the conditions
of unrest going on in the country now that you would be unwilling to
tell this committee that you recommended to.the Attorney General
of the United States either that these proceedings be inaugurated, or
that they not be.

Mr. Yracrey. I may be old fashioned. I have seen and heard of other
Government employees who tell privately what they recommended to
their boss. I don’t think it is the way to play the game. I am sorry.

Mr. Curver, Mr, Yeagley, you were also on the Attorney General’s
staff during the administration of the Republican Party as well, as
I recall.

Mr. Yeacrey. Yes, I was.

Mr. Corver. T think the thing that interests me, and perhaps it may
be misleading based on our present discussions, but has it not been true
generally throughout the course of the last 18 years there has not
been a large number of petitions ever initiated by the Attorney General
to the Board.

Mr. Yracrey. Twenty-three front organizations and forty-four
membership petitions were more or less scattered. They were not all
filed at one time.

Mzr. CuLver. It has generally been a light system.

Mr. Yracrey. Yes. Thatis right.

Mr. Watson. You filed 28 organizational and 44 individual, I under-
stand, but since the amendments which we passed and were signed
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by the President on January 2 of this year, there have been none; isn’t
that correct?

Mr. Yracrey. That is correct.

Mr. Warson. Now why the sudden change in philosophy? It is not
a matter of whether the Department wishes to do this—I am not criti-
cal of you—but I am speaking of the Department. It is not a matter
of whether you wish to disclose these organizations and membership.

You know it is a matter of law and this act says, “Disclosure of Com-
munist organizations and of the members of Communist-action orga-
nizations as provided in this Act is essential to the protection of the
national welfare.”

That is the law of the land passed by the Congress and signed by
the President.

It is not optional with anyone as to whether or not disclosure is good
or bad. If we want to change this law, anyone can introduce a bill to
change it. This is the law of the land.

I fail to understand why, in view of the good job you have done be-
fore, the SACB cannot do a thing without petitions filed by the De-
partment of Justice.

You have been the longtime head of this Department. Why haven’t
we had any petitions filed ? That is a simple question and I believe this
committee is entitled to an answer since this is the law of the land as
passed by the Congress and signed by the President.

Mr. Yeacrey. I will try to answer it. I don’t think the answer is as
simple as the question.

First of all, it is not easy to routinely produce FBI informants as
witnesses and thereby destroy the coverage of the area they are cover-
ing. Sometimes there are other factors militating against any particu-
lar informant becoming a witness. In each case, on a front organiza-
tion, we must maintain a burden of showing that the organization is
dominated and controlled by the Communist Party.

Mr. Watson. That is no new burden. You had that in prior years,
prior to the advent of this act.

Mr. Yeacrey. That is right, and the Communist Party influence has
diminished.

Mr. Warson. Your position now is that the Communist Party in-
fluence has diminished in this country? Is that your position?

Mr. Yeacrey. I am trying to talk now about facts. We have to pro-
duce witnesses that the party in fact dominates and controls the or-
ganization. The National Council case that came down a few years
ago defined that burden of proof in a more strict manner than we
had interpreted it, which makes a stronger burden on us in our
opinion.

When a party or organization declines in membership, from say
80,000 to well, Jess than 10 percent of that, the extent of its influence
in organizations cannot, by any stretch of the imagination, be as in-
fluential or as widespread as it had been before.

What I am trying to say is that when you combine the reduced
influence of the Communist Party in these organizations with our
problem of producing FBI informants as witnesses it is not an easy
matter.

Mr. CuLver. Mr. Yeagley, isn’t this exactly what President Truman
predicted and isn’t this exactly the reason you had the uniform coun-
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sel of all security agencies within the United States Government
make the same recommendation that this would pose problems of com-
promising evidence which would not be in the national security interest
of the country? .

That is the reason you are hamstrung right now, is it not, and it
would not be in the national security interest to bring forward in-
formants and bring forward FBI sources which would publicly
compromise this terribly important information?

Under those circumstances, I raise the very serious question of
which disclosure is more important in the national security interest.
Is it the forced disclosure of informants and intelligence information
which is of crucial importance in this vital area?

Does it override the importance and value which you suggest is
available by way of the public disclosure of the nature and operation
of the Communist conspiracy in this country?

Mr. Yeacrey. The Attorney General said a short time ago that he
will enforce this law as he recognizes that he is bound to enforce all
of the laws for which he is responsible. If he feels that he has ade-
quate, usable evidence to file an important case, I am convinced that
he will file such a case.

Mr. Cunver. It would not be then in the national security interest,
for example, given our present example with the DuBois case, regard-
less of how important you view the disclosure value to the United
States public of the nature of the Communist Party, to perhaps come
tforward with wiretapped evidence of that kind which would serve to
compromise your whole operation.

Mr. Yeacrey. This is another problem of the last year or two that
comes to us in an entirely different context than it was in before, partly
because of the recent court decisions concerning electronic surveillance.

As you know, the executive branch over the years has believed it has
the right and duty to resort to electronic surveillances in national
security cases which are of sufficient importance to warrant it.

Obviously, if there are electronic surveillances as has been testified
to by the Attorney General and Mr. Hoover, these are facts of life
which we must deal with in light of what the law is, and they do have
a bearing on our entire operation. We have to find out in every potential
case exactly the nature of our evidence and whether it is evidence we
can use.

Mr. Tuck. Mr. Yeagley, T understand you have the same view that
T do, that it is the duty of the Attorney General to enforce the laws
passed by the Congress whether it is wise or unwise as long as those
laws remain on the statute books.

Mr. Yracrey. Yes, sir, that is our position.

Mr. Warson. If the chairman will yield, T understand that my friend
and colleague’s concern about maybe if you pursue this matter with a
netition before the SACB that you might reveal the identity of your
informant.

Ts it not a fact that one Julia C. Brown and Lola Belle Holmes have
alreadv identified before this committee—and they have been already
publicly identified as informants—Brown 100 members and Holmes
75 members, and you have already used these two informants for the
44 petitions that you brought earlier?
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Why did you not pursue the additional ones that these have identi-
fied? There is no question they have already been revealed to the
public as informants.

Mr. Yeacrey. I am not familiar with the exact numbers that you
referred to, but T am sure that your information is substantially true.

I would make two points: One is when they identify so-and-so as a
member of the Communist Party, we must go beyond that in preparing
a petition. We must find out how long they knew this, how they knew
it, under what circumstances, did it come to them by direct evidence or
hearsay, which is often the case within the party.

We must make sure that we feel we have two witnesses to the same
membership, not merely one witness to each membership, and I think
that has been our position throughout in filing these cases, that we
have two witnesses testify to the same person’s membership.

The other factor that may have been true here, although I don’t
remember, we have to show that the person was known by the witness
to be a member of the party at the time the petition was filed.

We can’t get an order against a person who resigned before the
petition was filed. Consequently, if an informant has been out of the
party for 9 months or longer or some similar period of time, he
ordinarily cannot testify to current party membership.

Mr. Watson. Is it not your responsibility to identify them as a
member or a former member of the Communist Party ?

If you follow the position you are taking there now, you would
absolutely never proceed against anyone because if you get the in-
formation today, by the time you bring your petition tomorrow he
could be out of the party and you could not swear that he was still
a member of the party.

Is it not your responsibility to bring the petition upon the basis
that they are or were formerly a member of the Communist Party?
And in these instances these people identified them as members of the
Communist Party, and you proceeded in a number of cases on the
basis of these informants’ testimony, direct testimony, not hearsay,
that they were members of the Communist Party. Why have you not
proceeded in the other instances?

Mr. Yeacrey. For the reasons I have stated. We must have current
evidence, two witnesses as to the same member that they knew as of
the date of the filing of the petition he was a member of the party.

If a person leaves the party and identifies others 9 months later,
that would not be current evidence. They can only identify them as of
the time they knew them in the party.

Mr. Warson. In other words, now your regulation is that you re-
quire two people to identify a member ?

Mr. Yragrey. Ithink we have always followed that policy.

Mr. Warson. In other words, you have to have two informants in
every case?

Mr. Yracrey. Yes, or corroborating evidence. If we can corroborate
it with documentary evidence or some other way, plus one witness, that
is all right.

Mr. Warson. Are you saying that 100 identified by Julia Brown
and 75 by Holmes, are you telling this committee that it was not jus-
tifiable that you proceed to file a petition to identify these people?
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Mr. Yeacrey. No, I don’t claim that we are that precise or perfect
by any manner or means. We may have missed some. All T am saying
is very likely the answer to your question is that we did not have two
witnesses to any one person’s membership and if we did that at the
time we had it, it was 10 longer current and could not be updated to
the time of filing the petition.

Mr. Warson. I am still at a loss and I conclude with this because it
seems we are not going to get the answer. I am amazed that you could
bring these cases earlier and you have not been able to bring one single
case since the passage of this amendment and the signing of it by the
President on January 2.

That is the thing that disturbs me. You did a good job earlier, and
I am just amazed as to why we cannot continue it and you have the
responsibility under the law whether we agree with it or not. It is
essential to disclose the members of the Communist Party for the pro-
tection of the national welfare. That is the law.

Mr. Conver. Mr. Yeagley, I am interested in this question with
regard to the proliferation of Communist-front organizations and, as
suggested by Mr. Watson, the diminution in the actual numbers in
the Communist Party relatively in the United States today and
whether this has been brought about because of their increased activi-
ties and front action.

As T recall in President Truman’s veto message, he predicted this
legislation would have this consequence, the actual enactment of the
Internal Security Act, at least to the extent that the SACB would
operate, because once a petition was filed and a hearing called by a
Board, certainly any Communists behind these activities could just
change the name of these front organizations and initiate a new group
under a new label and go right ahead, and it would only serve to stimu-
late and make more sophisticated the nature of their operation inter-
nally in this country. ,

It seems to me that we have seen this great outpouring of names of
groups and organizations and to the average American I can see where
it represents a bewildering kaleidoscope of subversive activity, but I
wonder to what extent that has been brought about as a result of the
creation of this Board and it stimulated this development and in fact
has brought about the very danger it seeks to oppose.

Mr. Yeacrey. I don’t know that I agree with your assumptions. I
amafraid possibly I don’t.

Mr. Cuwver. Have you seen any evidence to suggest that once these
groups are earmarked as being of a subversive nature and so on, they
go underground and set up another group under another name?

Mr. Yeacrey. The FBI has had pretty good coverage of the Com-
munist Party, Mr. Congressman.

Mzr. Curver. I hope and pray they do. I have no doubt that they are
extremely effective and I hope and pray they are and continue to be
with regard to the problem of internal subversion. My only question
with regard to you is the extent to which the very existence of this
legislation has served to make more difficult this whole problem of
public education and awareness concerning those particular organiza-
tions or groups of the type and nature which the average American
does not wish to be associated with.

That is my question.
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Mr. Yeactey. T am sure that there must be Communists under-
ground that are not identified. That is the nature of their operation
worldwide. But as far as I know, from information I have had, I
would have to repeat that I believe that, all in all, the proceedings
filed before the Board and the hearings held have been useful and
outweigh the detriments.

There are some adverse factors admittedly.

Mr. Curver. I was interested in the educational value of the Subver-

sive Activities Control Board. When considering this legislation in
December I don’t think outside the immediate membership of this
committee that there were probably five Members of the entire Con-
gress, out of a total membership of 435, who had ever even heard of
the SACB, and I think in the Senate of the United States it is equally
true.
As far as general awareness of their activities, even among a sophis-
ticated and well-informed American public, I think that is a very
remote speculation. It is certainly true that the methods and nature
and operation of the Communist Party are extremely important to be
known, and the fact that they operate fronts in their approaches.
However, being out in the marketplace a little bit myself and not hav-
ing spent my whole life in a very important role as you now occupy,
T wonder if you are not perhaps overestimating the general level of
enlightenment among the public as a result of the 18-year activity of
the SACB.

Mr., Yracrey. That may be. T can’t claim I am always right. It is
just a matter of opinion.

I might point out one other factor for what it is worth: There have
been, and probably always will be, claims on the part of certain people
that so-and-so is a Communist.

Sometimes it is rightfully so and sometimes not. Unfortunately,
there may have been some claims made that were not in such good
faith.

When we file a petition we use the word Communist as referring only
to one who is an actual member of the CPUSA, that is Communist
with a capital “C.” To prove a person is a Communist with a capital
“C” it is not sufficient to prove that he is a Marxist, or even a Trotsky-
ite, or some sort of follower of Marx or Lenin ; even a person who said,
«T believe in and support the CPUSA” is not necessarily a member
of the Communist Party within the meaning of this act. We deal with
precise terms when we are dealing with sworn evidence and documents
to prove membership.

I would hope to some extent official proceedings with technical treat-
ment of the terminology used regarding membership in the Commu-
nist Party serves to minimize the making of loose claims of other
people and organizations as being Communist with a small “c.”

Mr. Tuck. You are familiar with the provisions of the amendments
recently passed, are younot?

Mr. Yracrey. Yes, sir, Lam.

Mr. Tuek. Under those provisions, could you not call in one of these
Communists and get information from him as to these activities?

Mr. Yeacrey. Yes.
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Mr. Tuck. For instance, you could call in Gus Hall. You may not
be able to prosecute him as a Communist, but you could prosecute him
for refusing to answer questions; couldn’t you ?

Mr. Yracrey. Yes, we could.

Mr. Warson. The act signed by the President early this year for
you to file these petitions and prove your case before the SACB, does
1t not actually make it easier ?

Mr. Yracrey. I am not so sure, but I would like to comment on this.

‘We have been talking to our lawyers about this and we have worked
on what the immunity provision offers. OQur experience has been that
the person will refuse to become a witness—our experience with Com-
munist Party members, when we have given them immunity in the
past under other laws is that they have not testified.

Mr. Tuck. We have asked you a lot of questions here this morning.
I know that you have a formal statement and I think the time has
come probably for us to permit you to make that formal statement.

We will recognize you for that purpose.

Mr. Yracrey. T am here today in response to the request of the
chairman for the views of the Justice Department with respect to
H.R. 15626.

Generally speaking, we are in agreement with the bill’s objective
to provide a statutory basis for the safegnarding of classified informa-
tion that must be released to industry, even though we do not suggest
there is a compelling need for such legislation in view of the satis-
factory operation of the present industrial personnel security program
under Executive Order 10865.

In the United States v. Robel, 389 U.S. 258, the Court said that the
Government has the power to safeguard its vital interests and that
Congress has the power under narrowly drawn legislation to keep sub-
versives from sensitive positions in defense facilities.

We do not believe, however, that the programs authorized here
should be made a part of the Subversive Activities Control Act. That
law is limited to the activities of the Soviet-controlled Communist
movement in the United States. As the bill recognizes, in proposed
section 5A (d), not all subversives are Communists, nor do they all
have Communist ties or affiliations. As you well know, Peking Com-
munists and Castro Communists do not come within the act, nor do the
various Communist splinter groups still active on the American scene.
And, of course, other non-Communist subversives such as anarchists
do not come under the act. We believe that amendments to the Sub-
versive Activities Control Act should be limited to the purposes orig-
inally contemplated by that act and that legislation such as this
should be kept separate from it.

H.R. 15626 is drafted in terms of barring subversives from all em-
ployment in defense facilities, even if they are privately owned. The
Court in Robel struck down legislation which imposed a criminal pen-
alty on Communists emgloyed in defense facilities, but that law was
not specifically restricted to employees in sensitive positions.

This bill would authorize the President to deny employment in any
defense facility to any person who has the opportunity, by reason of
his employment in or access to such facility, to commit subversive acts
such as sabotage or espionage. Since the Government is not the em-
ployer I have some reservation about an authorization which gives the
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Government the right to deny employment even though it be in pri-
vate industry. I would prefer language authorizing a denial of access
to particular sensitive positions in defense facilities.

In view of the decision of the Supreme Court in Robel, it is-clear
that a statute designed to make employment of Communists in defense
facilities unlawful must require more than a showing that an em-
ployed member of that class knew the facility had been designated
under the act and that the organization had been found to be a Com-
munist organization, Court decisions indicate that an individual can-
not be held criminally liable for engaging in such employment with-
out also some showing at least that he is a current active member who
participates with knowledge of the organization’s illegal purposes.
Section 1 (2), page 2, of the bill would be subject to the same objec-
tions the Court found to section 5 of the Internal Security Act in the
Robel case.

The Supreme Court has indicated that legislation which has an jm-
pact on first amendment rights must be as narrowly drawn as possible
to achieve the legitimate governmental function desired by the Con-
gress. In this instance the governmental interest is to deny access to
classified defense information and to sensitive areas of defense facili-
ties to potential spies and saboteurs or to persons who are otherwise
untrustworthy. This purpose, we believe, can be accomplished best
through a personnel security screening program related to sensitive
positions instead of by means of a statute such as that involved in
Robel, which made a criminal offense of the status of holding a job in
a defense facility while concurrently being a member of a Communist
organization. Although a screening program places a much heavier
administrative burden on the Government than the Robel-type crimi-
nal statute, it can be more “narrowly drawn” and therefore would
have abetter chance of withstanding constitutional attack.

If defense facilities are to be protected, I would favor the approach
of a sereening program authorization which would establish a proce-
dure for keeping persons like those described in section 1(4) of the
bill out of sensitive positions in defense facilities. However, we would
defer to the views of the Department of Defense as to the necessity of
such legislation.

The bill provides in section 5A.(d) authority to permit a determina-
tion of the extent and the nature of an individual’s subversive mem-
berships, associations, and activities. However, 5A(d) (1) (C) of the
bill authorizes consideration of memberships and affiliations in organi-
zations whose subversive character is not to be arrived at under the
strict due process procedures required by the courts for such determi-
nlatilgnﬁs. Accordingly, we recommend the deletion of that portion of
the hill. ,

Similarly we believe section 5A (e) should be deleted for presuming
under certain circumstances the existence of probable cause for the
characterization of other organizations and individuals.

Section 5A (h) generally codifies the provisions of section V.B. of
DoD Industrial Personnel Security Directive and seems to permit the
investigator who propounds the questions to be the final arbiter of the
relevancy of each question. Provisions should be made for a ruling on
any objections to relevancy by a hearing officer or board prior to any
adverse action under this section for failure to respond.
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We believe it necessary to strike the period at the end of the first
sentence of subsection (q) of section 5A of the bill, which subsection
defines “classified information,” and to add the words “pursuant to
law or Executive order.” This would make the definition less broad by
limiting its scope to information officially classified pursuant to the
detailed criteria of Executive Order No. 10501, or as otherwise ex-
pressly provided by statute.

In section 1(3) of the bill, page 3, we suggest the insertion of the
words “which he determines” after the word “subversion” on line 15
so as to ease the burden of proof.

We recommend omitting from section 5A (d), page 6, lines 1 and 2,
the following language, “with any Communist, Marxist, Fascist, to-
talitarian, or subversive organization, and such other associations”
since at least one of those adjectives may be deemed vague and appro-
priate criteria are later set forth beginning at line 8. Also in regard to
lines 4, 5, and 6 we believe the inquiries should be related to the ulti-
mate finding. We suggest this part of the bill be changed to read as
follows beginning on line 24, page 5:
to authorize by regulation reasonable inquiries directed to an individual regarding
his memberships, affiliations, associations, beliefs, habits, and activities, past or
present, which are relevant or material to a determination whether his holding
of a sensitive position in a defense facility or his access to classified information
is clearly consistent with the national interest, including but not limited to
consideration of such criteria and inquires of one or more of the following
categories:

You will note this suggestion uses the criteria “clearly consistent
with the national interest” instead of the criteria “national defense or
security interests” used in the bill, page 5, lines 8 and 9. We favor con-
tinuing the criteria of the Executive order which has not as yet been
questioned.

We would also change the phrase in subsection (f) (3) of section 5A,
page 12, which reads, “publicly designated by the Attorney General,
the Director of the Federal Bureau of Investigation, or any Federal
agency as totalitarian, Fascist, Communist, or subversive,” to read,
“designated by the Attorney General pursuant to law or Executive
order,” to conform with proposed section 5A.(d) (1) (B).

The provisions of subsection 5A (k), line 18, page 16, to line 17,
page 17, establish procedures that differ from present procedures under
E.O. 10865. We prefer the provisions of the Executive order to meet
requirements of due process. Accordingly, after the word “applicant”
in line 18, page 16, we would delete all of the remainder of subsection
(k) of proposed section 5A except for lines 18 through 20 on page 17
and substitute, instead, the present provisions of sections 4 and 5 of
Executive Order No. 10865. This would continue in effect the present
safeguards which provide that before an adverse determination is made
against an applicant in a proceeding in which he is deprived of either
the opportunity to cross-examine persons or to inspect classified docu-
mentary evidence, that (1) the reliability of the information be as-
sessed, (2) a determination be made, in certain circumstances, that
failure to receive such information would be harmful to the national
security, (3) appropriate consideration be accorded to the fact that
the applicant did not have the opportunity of cross-examination, and
(4) where full confrontation is not given an adverse determination can
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be made only by the head of the Department based upon his personal
review of the case. :

I believe subsection (1) of proposed section 5A should be changed
to empower the head of a Department, rather than the President, to
personally make the determinations required by the subsection when,
in the interests of national security, employment or access is to be
summarily denied. A Department head must personally make these
determinations now pursuant to section 9 of Executive Order No.
10865, and I see no reason why this procedure should be altered.

Section 2 of the bill, in amending the Magnuson Act, appears to
provide the type of authorization found lacking by the Supreme Court
in the case of Schneider v. Smith in striking down the then Merchant
Seamen’s screening program conducted by the Coast Guard Of
course, to the extent that amended section 5A would be incorporated
into this program we would reiterate our previous comments on that
part of the bill.

Mr. Tuok. We thank you very much for coming here today and
for your statement. You have made some very pertinent suggestions.
I know our able counsel will be glad to discuss these proposals
with you with a view to incorporating as many of them as may be
practical.

I may say that the distinguished chairman of this committee, Rep-
resentative Willis, who unfortunately could not be here with us today,
is as concerned as are some other members of the committee, including
myself, about the failure of the Justice Department to proceed in
these cases.

We just do not understand why they have not.

Mr. Yeagley, I want the record to show that close to 4 months
have already passed since the enactment of P.L. 90-237, approved
by the President of the United States on January 2, 1968.

By its terms, that law imposes a positive duty upon the Attorney
General to initiate proceedings before the SACB for the identifica-
tion and determination of Communist organizations and members
of Communist-action organizations.

In adopting P.L. 90-237, it was undoubtedly the intent and expecta-
tion of the Congress that this law would be duly—and, I might add,
vigorously enforced.

It is clear from official pronouncements emanating from responsible
sources, including the Department of Justice, that there is reason to
believe that there are a number of organizations against which the
Attorney General may proceed as required by the provisions of the act.

It also appears clear that there presently exist within the United
States in excess of 10,000 members of the Moscow-controlled Commu-
nist Party—an organization which in 1961, following a decision of
the United States Supreme Court, was finally determined to be a
Communist-action organization.

Nevertheless, and despite the law and the evidence, not one single
proceeding has been instituted by the Attorney General under the act.

While we recognize that proceedings against organizations may re-
quire some greater degree of preparation, the proceedings against
individuals for determination of membership in the Communist Party

1 “Security of Vessels and Waterfront Facilities,” Mar. 1, 1967. See appendix, part 2,
pp. 1789-1806. ’ r P
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are proceedings which, it seems to me, present one simple issne and
thus are almost wholly devoid of any complexity.

In view of the serious threat to our national security and the ob-
struction to the orderly operation of our free institutions presented
by Communists and Communist organizations at home and abroad,
the Congress and the people of the United States are justifiably con-
cerned when any delinquencies appear in the enforcement of laws
designed to control Communist operations.

Increasing incidents of public disorder of a most serious character
to which Communist organizations have materially contributed, as the
evidence shows, together with an apparent indisposition on the part
of certain officials of Government to deal with them vigorously and
effectively, has resulted in widespread public anxiety.

Surely this public concern, reflected by the Congress, should be
recognized by the Attorney General.

We can sit here till doomsday, struggling to improve our laws and
to legislate, but laws will be but as a tinkling cymbal and a reproach
if they are not enforced.

You in the executive branch have the duty to enforce the law.

I hope that the people will make themselves heard on this subject.
%‘l’%e people of America are greatly concerned at this time as never

efore.

The fact is that these undoubtedly vicious groups are touring the
country disrupting Government offices and throwing a monkey wrench
into the machinery of Government. Unless it is stopped by the present
Government of the United States, we will have nothing more than
the hollow shell of an organization.

I am not accusing the Attorney General as the only one being guilty.
The Congress and the executive departments are equally guilty. But
I say it is a serious situation. The people of this country look to Con-
gress, they look to us to protect them, and their little helpless
children that are playing innocently around the firesides of this Na-
tion are looking to us to protect them.

I think something has to be done and I think it is up to the Attorney
General and the Justice Department to show the people we intend
to drive these Communists out and put them out of business.

I may say also the concern of the chairman of this committee, who
1s not here today, is of such importance that I have reason to believe
that he will call on the Attorney General rather promptly to let this
committee know, as we have a right to know as an arm of the Con-
gress of the United States and one that presented this bill to the
Congress, what you expect to do.

I hope that you won’t consider anything I have said personally. You
made a fine witness.

I am a member of the Judiciary Committee of the Congress. I have
had occasion to meet the Attorney General before and since he entered
into that office and I have known his very distinguished father for
many years.

It is nothing personal. I am a member of the Virginia Democratic
Party, and I love my country and I believe the overwhelming ma-
jority of the people of this country believe it and I believe they are
determined to let the folks know now that we are not going to stand
for any of this softness any longer.

94-756—68—pt. 1——12
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The idea of bringing all these people in here, these worthless peo-
ple, to trample all over the Nation’s Capital who will cost millions of
dollars in expenses to clean up after them—who is going to water
those mules and feed them ¢

I am a country boy. I know mules have to be cleaned and fed. T
think the time has come when we must give consideration to these
matters and stop these people.

Now I want to say another thing: I hope I am not “speechifying”
too long. I come from a State where I was chief executive of that
State for a time, where the precious and immortal Virginia Bill
of Rights was rendered, the principal provisions of which were in-
corporated into the Constitution of the United States and then into
the constitutions for the other States of the American union.

T believe in freedom of speech and I believe in freedom of assembly
and I believe people have a right to petition their Government, but
they don’t have their own right of way. They have no such rights to
exercise that power of assembly and powers to petition if by doing
so they trample upon the rights of other people.

So, I think some method should be devised to stop them. For my
part, I am willing to vote for any constitutional law that will do so.

I have talked undoubtedly too long.

I thank you very much.

Mr. Warson, Mr. Chairman, I have one or two questions.

I certainly concur in the feeling of the chairman that American
citizens other than those in these demonstrations have some rights.
And T hope sooner or later the Government will recognize those
rights and try to protect them.

Of course, that is the responsibility of the Department of Justice.
I don’t know when Chairman Willis might ask the Attorney General
to appear before the committee, and of course the Attorney General
is a busy man.

Would it be appropriate, Mr. Chairman, if we asked Mr. Yeagley
to inquire of the Attorney General as to what his specific plans are in
reference to instituting proceedings before the SACB and the time-
table that he anticipated ? Would that be inappropriate to do, ask Mr.
Yeagley to get that information and supply it to the committee ?

Mr. Tuck. Will you do that, Mr. Yeagley ?

Mr. Yeacrey. I would.

I might suggest that the chairman contact the Attorney General
himself. T believe they have a good relationship, but if he would
rather not I would be glad to.

Also, I know the law provides that the Attorney General must report
in writing to the Congress, so I know he has no hesitancy in reporting
on what his decisions are. However, I am not sure certain decisions
have been made yet. .

Mr. Watsox. As you stated earlier you can appreciate that time
is of the essence, and I am sure this committee would like to know.
If necessary, I will so move we inquire of the Attorney General and
get in writing his intentions concerning the filing of any petitions be-
fore the SACB because I think it is essential.

Mr. Tuck. I understand the situation and the failure so to do oper-
ates to negate or abrogate an act of the Congress of the United States.
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Mr. Warson. It is totally within his authority, and I believe Mr.
Yeagley will agree, to bring petitions. The Board itself cannot initiate
petitions, and rightly so, because they are supposed to adjudicate them,
but certainly the Attorney General is the one who holds the key to it.

If nothing is done for 8 more months, we can readily anticipate
that this Board will go out of existence, and we all agree and Congress
has so mandated that exposure of these groups and these people are
essential to the national welfare.

That is the law of the land.

Mr. Yracrey. I would reiterate that Mr. Clark has said more than
once he intends to enforce this law. I know he intends to review the
material we have given him to determine whether or not he thinks
good cases are made, whether or not he thinks in conjunction with the
F'BI that the informants we would have to use can be spared and deter-
mine what the ultimate result would be. This I don’t think he has
done yet.

I might add, in view of some of the comments here, I can assure
the committee every lawyer I have ever had work for me in the security
division has always had the desire and intent to enforce the law. They
have all done the best job they know how and they have done it with
the best spirit conceivable and they have been an excellent group of
lawyers to work with.

Mr. Warson. Of course, Mr. Yeagley, you can understand our
anxiety. I would not withhold any from you. Everyone is aware of
the fact that this bill signed by the President amending the Internal
Security Act was opposed by the Department of Justice. When we
couple that opposition with the inaction, then I think some people
might draw erroneous conclusions. I want to give you and the
Attorney General the right to refute those erroneous conclusions that
may be drawn.

Mr. Curver. Does your testimony represent the position of the At-
torney General, consolidated Justice Department view, or merely the
views of the internal security section of the Department ? ’

Mr. Yeacrey. I would not pretend to say when I answer questions
here that I am speaking for Ramsey Clark, nor that I know of his
every thought.

On the other hand, he had no hesitation at all in sending me up
here as his representative to testify.

He did not have the time to study thesebills. He had some familiarity
with them. He had no time to go over our proposed statement.

Mr. Curver. Then it does represent the view of the United States
Department, as headed by the Attorney General of the United States,
on this bill ?

Mr. YEacrEY. I would say the statement represents the views of the
Department of Justice. I think I have used some of my personal
opinions in answering questions.

Mr. Curver. It seems to me generally in the recommendations you
have made regarding the correction of the present potential problem
areas that you detect in the legislation before us, you consistently refer
to existing administrative authority under which you now operate
the Government security program.
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On page 1 you specifically state there is not a compelling need for
such legislation in view of the satisfactory operation of the present
industrial personnel security program under Executive Order 10865.

On page 4 you say although a screening program places a much
heavier administrative burden on the Government than the Robel case
criminal statute, it can be more narrowly drawn and therefore would
have a better chance of withstanding constitutional ties.

In short, my question then is: Do I correctly understand you to say
that you think there is existing adequate authority in this particular
area to properly fulfill the responsibilities to maintain the internal
security interests of the United States in this area ?

Mr. %EAGLEY. That is a good question. Courts have not specifically
answered that. In overthrowing previous programs and laws and ac-
tions of executive branches, the Court, as you know, I am sure, has
said it was doing so because of the denial of confrontation or because
some other infringement of a person’s rights had not been authorized
by Executive order or statute.

It did not say that it would necessarily approve the denial of such
rights by Executive order.

" In the Shoultz case, they refused to recognize such denials au-
th(()irized by a Department of Defense directive under an Executive
order.

Mr. Tuck. That was just the second bell. I want you to propound
any questions you wish but we are going to have to either recess or
adjourn.

If your questions are of such a nature that you want him to come
back here at a later date——

Mr. Curver. I would like to respectfully suggest if at all possible we
arrange a time when Mr. Yeagley and Mr. Liebling could come back.

Mr. Tuck. I would suggest we recess the committee to be recalled
upon the order of the chairman which may be next week or some other
time and not try to fix a date now.

Mr. YEeaciey. I would like to be the innocent bystander, but I can
discuss it with you in a couple of minutes.

Mr. Tuck. The committee will now stand in recess to meet again upon
the call of the chairman of the committee.

(Whereupon, at 12:15 p.m., Thursday, May 2, 1968, the subcom-
mittee recessed, to reconvene at the call of the Chair.)
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WEDNESDAY, MAY 22, 1968

Un~trep Stares HoUsE or REPRESENTATIVES.
SUBCOMMITTEE OF THE
CoMMITTEE ON UN-AMERICAN ACTIVITIES,
Washington, D.C.
PUBLIC HEARINGS

The subcommittee of the Committee on Un-American Activities
met, pursuant to recess, at 10 a.m., in Room 311, Cannon House Office
Building, Washington, D.C., Hon. Edwin E. Willis (chairman) pre-
siding.

(Subcommittee members: Representatives Edwin E. Willis, of
Louisiana, chairman; William M. Tuck, of Virginia; John C. Cul-
ver, of Towa; John M. Ashbrook, of Ohio; and Albert W. Watson,
of South Carolina.)

. Subcommittee members present : Representatives Willis, Tuck, and
ulver.

Committee member also present: Representative Richard L. Roude-
bush, of Indiana.

Staff members present: Francis J. McNamara, director; Chester
D. Smith, general counsel ; and Alfred M. Nittle, counsel.

The CrarMAN. The subcommittee will come to order.

This hearing was continued today to resume the questioning of Mr.
Yeagley.

Mr. Yeagley, will you please come forward?

FURTHER STATEMENT OF J. WALTER YEAGLEY, ASSISTANT
ATTORNEY GENERAL, ACCOMPANIED BY KEVIN T. MORONEY,
CHIEF, APPEALS AND RESEARCH SECTION; AND JOHN F.
DOHERTY, FIRST ASSISTANT, INTERNAL SECURITY DIVISION,
DEPARTMENT OF JUSTICE

Mr. Yracrey. Yes, sir, Mr. Chairman.

The Crmamrman. We are glad to have you again.

Mr. Yeaerey. Thank you very much, Mr. Chairman.

The Crarrman. Proceed, Mr. Culver.

Mr. Covver. Mr. Yeagley, I have some questions with regard to the
manner and extent to which personnel screening programs currently

1489
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operate and I would be grateful if you would enlighten me in this
regard. First of all, with respect to the difference between the In-
dustrial Defense Program and the “less selective” Industrial Security
Program, what is the nature of the services performed or products
manufactured by facilities in the Industrial Defense Program?

Mr. Yeaerry. I am not quite sure what you mean by the Industrial
Defense Program. Do you mean the Industrial Security Program,
the screening program?

Mr. CoLver. You make a distinction, I recall, and the other wit-
nesses between two programs, the Industrial Defense Program and
the so-called less selective Industrial Security Program. Is that not
correct ?

Mr. Yracrey. No, I don’t recognize the terminology “Industrial
Defense.” '

The CHARMAN. State it in your own way if you drew a distinction
between any two things. '

Mr. Yeacrey. I am sorry. I don’t understand the question, Mr.
Chairman. That is my trouble.

The CHaRMAN. All right.

Mr. Curver. What is the nature of the services performed or prod-
ucts manufactured, Mr. Yeagley, by facilities in the Industrial De-
fense Program?

Mr. YeacLey. Well, the words “Industrial Defense Program”

Mr. Cunver. Excuse me. Is this a distinction that is more appro-
priate and applicable to the program that Mr. Liebling of the De-
fense Department testified to?

Mr. Yeacrey. Yes, this seems to be a problem that the Defense De-
partment could answer better than I could.

Mr. Curver. I understand. How many individuals would you esti-
mate are presently employed in the facilities now currently being
screened in the country ¢

Mr. Yraerey. I don’t know. :

Mr. CoLver. Are all such employees subject to the same screening
criteria and procedures?

Mr. Yracrey. Yes, sir; if they fall within the Industrial Security
Program under Executive Order 10865.

Mr. Curver. Under a future program assuming that the proposed
legislation is enacted in substantially its present form, would that
assist you ?

Mr. Yeacrey. Yes, I believe it would. Of course, there are changes
proposed in this bill such as extending the screening program to de-
fense facilities as distinguished——

The Cuamman. Would this be the distinction? In this particular
bill, the term “defense facility” is defined as distinguished from the
one undefined that the Supreme Court found fault with. In other
words, the bill is to cure and to satisfy and to comport with the Su-
preme Court decision.

Mr. Curver. I wonder, Mr. Chairman, if I might request that
maybe Mr. Liebling could also take a place at the table and that might
expedite the questioning, because I think some of the questions I
have would perhaps be more appropriate for him and he would be the
appropriate witness to give the response.

The Cuarrmax. That would be all right.

Mzr. Liebling, you may come forward.
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FURTHER STATEMENT OF JOSEPH J. LIEBLING, DIRECTOR FOR
SECURITY POLICY; WILLIAM SCANLON, DIRECTOR, OFFICE OF
INDUSTRIAL SECURITY CLEARANCE REVIEW; AND CHARLES
HAAS, INDUSTRIAL DEFENSE BRANCH, DEPARTMENT OF THE
ARMY, DEPARTMENT OF DEFENSE

Mr. Corver. Mr. Chairman, I have a series of questions here and I
wonder if the appropriate witness could reply as they determine to be
appropriate.

The CramrMAN. All right.

Mr. Curver. I wonder, Mr. Liebling, going back a moment, could
you enlighten the committee concerning the difference between the
Industrial Defense Program and the “less selective” Industrial Se-
curity Program and what is the nature of the services performed or
products manufactured by facilities in the Industrial Defense Pro-
gram?

Mr. Liepring. One of the major differences, of course, in the Indus-
trial Security Program is the fact that the facilities under that pro-
gram primarily are concerned with production of munitions and
related services by contract in support of the Armed Forces.

The Cramrman, They are related to war, in other words.

Mr. Lieering. Yes, these are war materials as such.

The CraATRMAN. And they are innumerable.

Mr. Lieerine. Oh, yes, quite. It is also specifically confined to an
area where access to classified information is involved. Only 20 percent
of the total Industrial Defense Program are in the field I just men-
tioned involving war materials, but the other 80 percent of the pro-
gram deals with support facilities such as water, power, electrical,
support facilities, and installations, and there are several others which
Mr. Haas can elaborate on.

Mr. Curver, That is sufficient for our purposes here today, I think.
Could you estimate how many individuals are employed in the facili-
ties, just a rough estimate ¢

Mr. Ligsring. In which program ?

Mr. Curver. In both categories, the total number of employees.

Mr, LieBrine. The total number whether it is classified or not, just
overall defense industries complex versus outside defense?

Mr. Cuovver. Could you give the committee a rough estimate of the
number of employees in the United States industry today that would
be subject to the clearance procedure administered by your program
under either category ?

Mr, Liesuineg. The number of industrial personnel under the In-
dustrial Security Program today with security clearances of all types
is approximately 2.2 or 2.8 million persons. As far as the Industrial
Defense Program is concerned, of course, none of these people are
cleared except the 20 percent that I mentioned before who are also
included in the Industrial Security Program.

Mr. CuLver. And the 2.3 million represents a rough total figure of
the individuals employed in facilities in both categories?

Mr. Liepring. No, these are the cleared employees.

Mr. Covver. I want to know the total number of employees in United
States industry today under both categories of security designation
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who are being subjected to the screening procedures administered by
your Department. I hope I made myself clear.

Mr. Lizsrinc. We have no overall figures of the total amount of
people employed. However, as 1 indicated, 2.2 or 2.3 million have
clearances under the Industrial Defense Program. These are subject to
screenine. I believe, based upon a sampling from Industrial Defense
figures, there might be roughly 8 to 11 million employees of industrial
security facilities.

Mr. CuLver. What in the other category, the number of employees?

Mr. LieriNe. I have no idea how many would be in, let’s say, those
involved in the particular type of dam or electrical facility.

Mr. CuLver. Can you give an estimate?

Mr. Liesrine. No, sir. This would be the Department of Labor, I
presume. They might have that.

Mr. CoLver. How about under a future program? Assuming that
the proposed legislation is enacted in substantially its present form,
how would this alter your total figure personnelwise ?

Mr. Liesrine. Again I must answer by saying we have not made any
estimate of that, as I indicated in my last testimony. Of course, it would
depend on the criteria and ground rules that you lay out and the ad-
ministrative machinery that this bill would provide us with. It may
increase slightly from'2.2 million to—as I say I can’t give you an X
figure as such, but it would not be that great because the administra-
tive machinery would have to be provided where we would designate
certain positions under the Industrial Defense Program as critical or
sensitive and then we would put that under the category of the clear-
ance requirement.

Mr. Courver. Under the proposed legislation would the total number
of people being screened be increased or decreased ?

M. Liesrine. Increased.

Mr. Curver. How significantly

Mr. LiepLine. We have noidea.

Mr. Curver. I was interested in your estimates of what additional
cost might be represented when you have no idea of how many addi-
tional people are involved.

Mr. Liesrixe. You remember that last time I indicated that we
have no indication of this because we don’t know the extent of the
administrative machinery or the scope of clearances that you would re-
quire by the bill. We know that there are 3,500 facilities involved in
the Industrial Defense Program, but we have no idea of what percent-
age of that we would bring in.

The CHAIRMAN. Let me ask this question. What are you willing
to undertalke if this bill is passed by Congress?

Mr. Lizsrine. What are we willing to do?

The CaarMAN. I assume you would perform your duties and carry
out the provisions of this act if it is made law?

Mr. Lizerine. Oh, yes, undoubtedly.

Thief CmarrMax. I don’t quite follow the purpose of these questions
myself.

Mr. Corver. I think, Mr. Chairman, if T am permitted

The CeATRMAN. Let me put it this way. I understand that the gentle-
man is not satisfied with this proposed bill and I understand he is
disappointed because these witnesses think it is a good bill.
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Mr. Curver. Mr. Chairman, I respectfully submit that that is an
unfair inference. What I am trying to ascertain is something that T
hope will be very useful to this committee as a whole and the Con-
gress of the United States, if T might finish.

The Crarrsman. That is a great observation. I appreciate it and I
apologize.

Mr. CuLver. I believe it important to try and understand a little bit
more about how the administration of this program operates so that
we can make an intelligent judgment on the wisdom of this bill and
how it might possibly be improved.

The CHATRMAN. Is the gentleman for the bill ?

Mr. Curver. Ihave not yet made a determination.

The CrarMaN. Ihope you will be for it.

Mzx. Corver. I hope we can have a bill consistent with the national
security interest and the Constitution,

The CrarMAN. Not that we can satisfy you. That is all right.

Mr. Curver. I think that is a judgment that is rather premature.

The CaarMaN. I will apologize if necessary.

Mr. Corver. Who owns and operates the facilities in the Industrial
Defense Program?

Mr. LieBLiNg. Who owns and operates them ? Private and govern-
mental.

Mr. Conver. Exclusively.

Mr. Liesuixe. I would prefer Mr. Haas who is a specialist to
answer this.

Mr. Haas. A majority are privately owned and privately operated.
There are Government-owned and contractor-operated: plants as well.

Mr. Covver. Could you give me a rough percentage breakdown ? I
won’t hold you to it necessarily.

Mr. Haas. I would say less than 5 percent are Government owned,
contractor operated.

Mr. Corver. Thank you. Similarly with respect to the approxi-
mately 13,000 facilities within the Industrial Security Program, are
all individuals in such facilities subjected to the same screening cri-
teria and procedures ?

Mr. LigsLine. No, sir. Only those who would require access to clas-
sified information.

Mr. Covver. As I recall, the recommendation you made to the com-
mittee was that we should make an effort to narrow the sensitive cate-
gorization.

Mr. Lieeuine. We have it now defined that way.

Mr. Curver. I know in some of the references to the legislation be-
fore us this recommendation has been made.

Mr. LieBrine. Yes. As T indicated earlier, we would have to designate
certain positions as sensitive.

Mr. Tuck. Would the janitor also be subject to examination ? I would
think that he would be in a better position to find out about defense
secrets than anybody else would. The janitor carries out the wastepaper.

Mr. Lizsring. Yes, under the Industrial Defense Program, Mr. Con-
gressman

Mr. Tucg. I am in favor of not allowing anybody to get these secrets.

Mr. Liesuine. In those positions that you just indicated under the
Industrial Security Program——
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Mr. Tuck. I want to make it just as tight as we can make it under the
law.

Mr. Lizsrine. We do, in fact, do it now,

Mr. Tuck. I have no sympathy for anybody that would destroy the
Government of the United States or give out the defense secrets against
our interests.

Mr. Conver. Mr. Liebling, how many facilities and how many
screened individuals would be involved if the proposed legislation
were enacted in substantially its present form and if executive authori-
ties administered personnel screening procedures to the maximum
extent authorized by the pending legislation? Do you still find it
impossible to make a judgment ?

Mr. Liepring. Yes, I would have to reiterate my previous answer.

Mr. Curver. What categories of facilities that produce goods any-
place in the Nation could no? be subjected to the personnel screening
requirements to be authorized by the pending legislation ¢

Mr. Liesrive. Most U.S. plants would not be so covered. I would say
those that would be involved are initially in direct support of indus-
trial facilities that are producing military arms such as, let’s presume,
the water, power, and dam close by to the facility that would require
generation, power units, and so forth, a rather critical item which
would require the outside assistance of the particular facility that we
are discussing under the program. This would be a critical area. In
other words, you could not perform without this water power or gen-
eration for your electrical facilities in the area although they might be
completely separate. So as I am saying, it is direct support for pro-
duction of a military arm as such. ‘

Mr. Curver. As I recall, you made a recommendation in your initial
statement to broaden the general categorization of the facilities
affected. And I was wondering whether or not it is not true that
if we employ the term “national interest purpose” that virtually every
product today could be thought to have some “national interest
purpose.” :

Mr. Liepriva. In regard to broadening the “standard” for makin
security decisions my answer is “no.” If you remember I also indicate:
that we would obviously use some pretty good sensible judgment in
this proposed broadening in the criteria now in play where we define
what particular type of facilities we would cover so that we would
not use that. Legally, possibly, the Secretary of Defense would have
the authority to broaden in these areas that you are alluding to, but
it would be completely unlikely.

Mr. Conver. It might be unlikely, but that is rather broad authority
that he is being provided ; is it not? Isn’t that true?

Mr. Lizrine. It is broad, but we have got to exercise some judgment.

Mr. Cunver. That is right. I agree. We have to exercise judgment,
both in the enactment of legislation as well asits administration. Under
the proposed legislation would the personnel screening requirements
apply to all, some, only a few, employees of the facilities that had
been designated, not because of current operations at such facilities,
but because at some time in the future such facilities could become
engaged in activities that would have the requisite relationship to the
national security ¢

(At this point Mr. Watson entered the hearing room.)
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Mr. Limprine. My answer is that, I would have to reiterate, would
depend on how you prepared the bill. We will carry out the bill as
Congress wants.

Mr. CuLver. As presently drafted.

Mr. Liesuine. As presently drafted, as I said, we don’t visualize
a substantial change or increase in the number of facilities. As far as
clearances are concerned, we would declare certain positions under our
administrative machinery as critical or sensitive and we would pro-
vide clearance for those activities the same as we do in our industrial
security program.

Mr. Curver. Would designation of such a “standby” facility have, as
a prerequisite, any contractual arrangement, tenative or otherwise,
between the Federal Government and the owner of such facility?

Mr. Liesring. This could be one prerequisite of enveloping the indi-
viduals under the clearance program.

Mr. Curver. Is it at the present time a prerequisite that is employed ?

Mr. Lieering. No.

Mr. Conver. I get a nod “yes” from your assistant and a “no” from
you for the record.

Mr. Lizerine. It may or may not be.

Mzr. Corver. It may or may not be.

Mr. Lizprine. If you got the nod “yes,” I would like to hear the
clarification.

Mr. Haas. Well, I meant “yes” only to the extent that many standby
plants that can produce military material do have contractual arrange-
ments, but it is not an absolute prerequisite. The inference, as I under-
stand it, is that we are talking about facilities in standby condition. As
such, these are facilities which have existing capacity or a latent capa-
bility to respond immediately. It is not the kind of thing that existed in
World War II, for example, where a wallpaper firm started making
ammunition fuses. We are talking about plants that are ready to pro-
duce military or supporting services.

Mr. CuLver. The thing that I was interested in determining for the
record is this:

Must the facility have clearly expressed willingness to perform work
in the future that would affect the national interest, or can “designa-
tion” be imposed upon a facility against its will or at least without its
consent ?

Mr. Lizprine. No, in response to your first part. It does not neces-
sarily follow that the facility has to indicate its willingness. I would
presume that in a critical world situation or because of requirements of
the Defense Department we may initiate the designation of a particu-
lar facility. The reason you observed the “yes” or “no” is because we
may be talking about facilities where a contract has been phased out
and we are not using it now, where we have aircraft, let’s say, stored
or converted to commercial use, or something like that, but the facility
has the capability and we could convert it depending on the national
requirements.

Mr. Curver. When a facility comes for the first time within the op-
eration of either the Industrial Defense Program or the Industrial
Security Program, are experienced persons already employed at such
facilities subjected to the same screening criteria and procedures as are
persons who subsequently apply for employment there? I will state it
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somewhat differently, if I may. Is any preference or security of em-
ployment tenure afforded the people who are already working at the
facility and have, for example, been performing their work there in a
manner satisfactory to their employer?

Mr. Lizsrine. I would presume this is an employee-employer rela-
tionship and if the contract is curtailed obviously it would be an old
bunch of employees; if they are required in another facility, for ex-
ample, if the space program requirement emerged in Houston, Texas,
and we curtailed many programs in New York; so the tenure aspect is
a labor problem.

Mr. Curver. It is a labor problem. Would the same be true for future
operations under the personnel screening program that would be au-
thorized by the pending legislation ?

Mr. LizBLING. Yes.

Mr. Curver. If a longtime employee loses his job because “clearance”
is denied, would he ordinarily lose pension or retirement rights?

Mr. Liesuing. You are talking about a labor requirement again.
Let me say this:

If a longtime employee loses his security clearance, he still can work
in the same facility on an unclassified basis. It does not necessarily
mean he is curtailed from employment.

Mr. Counver. I understand. If so, does the Government compen-
sate him at all in any way for any adjustment if he is forced to take
an inferior position ?

Mr. LizBring. I presume the labor laws would be applicable to
him as well as anybody else, the security factor nothwithstanding.

Mr. Cunver. Would the pending legislation make personnel screen-
ing requirements with respect to—I think this is the point that dis-
turbs me—the subcommittee statement of the principle provisions of
this bill stated in the second paragraph, paragraph 1, that the bill,
“narrows the type of facilitities” which may be designated as defense
facilities. On the other hand in your prepared statement at page 5
you say the new definition of “facility” for paragraph 7 of section 3 “is
more comprehensive than the existing law” so that you think it will en-
large, contrary to the subcommittee statement, the total number.

Mr. Liesrine. Enlarge the number of facilities that would be in-
volved ?

Mr. Curver. And individuals.

Mr. Liesrine. I can’t comment on what the committee’s intent
is as such in this. I indicated and T would say again that the increase
for this would not be substantial and, therefore, I would consider that,
as the committtee proposed, it is narrowed in this sense.

Mr. Curver. Mr. Liebling, I wonder, would personnel screening
programs be administered under the proposed legislation in substan-
tially the same manner as they are under your present authority ¢

Mr. LirBLiNG. Yes, sir, they would.

Mr. CoLver. In a case where investigation discloses no reason why
an individual should not be cleared who would make the initial, and
any subsequent, determination that such an individual was cleared?

Mr. Ligprine. In the case of Confidential clearances, the contrac-
tors are authorized under our Industrial Security Program to grant
Confidential clearances at the present time.

Mr. Cowver. The contractors.
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Mr. LiepLine. The contractors can do this.

Mr. Curver. You mean the facility involved makes it ?

Mr. LizBriNe. Yes, under the Industrial Security Program for
Confidential, in most areas of Confidential. In Secret and Top Secret,
the Government makes the judgment on this, but the requirement for
the employee to have access is determined by the contractor and then
submitted into the system for a judgment by the Government.

Mr. Curver. Now, in the case you just described, would the same
person make the initial determination, assuming the investigative
reports warrant it, that the individual should not, at least without
further proceedings and inquiry, be cleared ?

Mr. Lirpring. Again it would depend on the limitations that you
laid out for us, but I would answer with a broad statement that, if we
have presumed as I answered earlier that we will apply the Industrial
Security Clearance Program to the Industrial Defense Program, then
my answer would have to be yes, we would use the same procedures.

Mr. Curver. Would this differ depending upon whether the Indus-
trial Defense program rather than the Industrial Security Program
was involved ?

Mr. Lieerine. No.

Mr. Corver. There would be no difference.

Mr. Lizerine. No. We would use the same procedures.

Mr. Curver. All right.

Thank you. I have a few more questions, but we can all relax.

Now, are the persons making such determinations Government
employees in all cases except the one you described with regard to the
Confidential clearance?

Mr. LirBriNg. Yes.

Mr. Curver. Do they have any security of tenure?

Mr. Liesrine. Do they have security of tenure ?

Mr. Curver. The Government employees making the determina-
tion.

Mr. Ligsrine. Oh, yes.

Mr. Curver. Any independence, such as that supposedly enjoyed
by hearing examiners under the Administrative Procedure Act.

Mr. LeprLing. Any independence?

Mr. CouLver. Such as that enjoyed by hearing examiners.

Mr. LieBuing. Our hearing examiners are Government employees
under our program.

Mr. Cowver. Do they have a similar independent status as under
the Administrative Procedure Act?

Mr. Lieerine. No.

Mr. Curver. Are such initial determinations that an individual
should not be cleared made on the basis of the investigative reports
alone?

Mr. Lizsrine. No. A clearance action is initiated on the part of the
contractor. It goes to a central activity known as the Defense Indus-
trial Security Clearance Office in Columbus, Ohio, which operates the
clearance program for the Department of Defense, and clearance
judgments are made there by experienced people. If any serious deroga-
tory information is developed, then the jurisdiction immediately moves
into Washington to my office, and screening boards will undertake
to review the investigative findings of the case, and we have specific
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procedures laid out under that program under DoD Directive 5220.6,
which will be available for the committee. In the case where the screen-
ing board will find that the derogatory information is such that we
want to further inquire into the questionable areas, we will provide
a statement of reasons to the individual, and he is afforded complete
due process procedures. ’

The Crmamrman. That is the point I want to address myself to. In
other words, if a person is, let’s say, branded or about to be branded
as a security risk, and he objects to it, he has some machinery to defend
himeelf under due process; does he not ?

Mr. Liesrineg. Yes, sir. It is quite thorough and quite effective, and
he is afforded due process, and the Government’s position is pretty
well taken, too.

Mr. CuLver. Would he have access to the investigative report?

Mr. Lesrine. No, sir. He does not.

Mr. Conver. He does not ?

Mr. Liesring. No.

Mr. Curver. If not, are there any circumstances in which the reports
would be made available for inspection—but not for copying or other
dissemination—to an attorney who might enjoy the necesssary
clearance ?

Mr. Liesrive. No. The statement of reasons provides sufficient in-
formation which are the conclusions of the screening board. The
statement of reasons is made available to an attorney or to the appli-
cant, and there are sufficient details for him to present his case to the
Government and, as I say, it would go through the machinery of due
process, and so forth.

Mr. Curver. In what percentage of the cases, Mr. Liebling, where
an initial decision has been made that an individual should not be
cleared have further proceedings resulted in issuance of a clearance?

Mr. Liesuine. In the total cases that we had last year, which are
715 cases submitted where derogatory information was involved, of
which 577 were processed by the Government, approvals were granted
in a total of 50.8 percent of the cases.

Mr. Curver. 50.3 percent. '

Mr. LieerinG. Yes.

Mr. Curnver. What are the consequences of a denial of clearance to
an individual ? For example, if he is an employment applicant, can the
employer nonetheless proceed to hire him and forego all, or less than
all, Government work ?

Mr. Liesuine. As I indicated earlier, if denied clearance he can be
used in unclassified areas.

Mr. Cunver. Could he be hired, or continued in employment, but
simply be denied access to classified information ?

Mr. LieBriNG. Yes, he can.

Mr. CuLver. Must the employer refuse to hire, or refuse to continue
to employ, one who is denied a clearance, or can be just be reassigned ?

Mr. Liesuine. There is no Government direction to an employer
that he must automatically or absolutely bar an employee.

Mr. Curver. In the single exception of a case where the total opera-
tion was strategic or security in nature.

Mr. Liesring. Well, in a case like that I presume the employer would
consult with the Government,.
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Mr. Curver. Would the same disability apply to employees denied
clearance where their employment was or would be in a plant desig-
nated merely for standby purposes, the same action would be taken ?

Mr. Lizerine. If the position were determined as critical or sensitive,
where we apply the same criteria under the Industrial Defense Pro-
gram as we do now in the Industrial Security Program, yes, we would
use the same principle.

Mr. CuLver. This is the point that I wish to establish and clarify just
for myself. This is not a hostile confrontation, I hope.

Mr. Lizsrine. I accept it as such. It certainly is not.

Mr. Curver. I think it is useful for me at least to know to what
extent, if any, denial of clearance only means denying an individual
access to classified information, as distinguished from denying or
inhibiting his employment opportunities. That is a question that con-
cerns me.

Mr. Limsrine. As I said, it is a matter of official policy and proce-
dure. He can be employed in unclassified work in unclassified areas, but
of course you are talking about an employer-employee relationship
there. The Government would not enter into a situation like that in the
Industrial Security Program and would be precluded from doing so
under present guidelines.

Mr. Curver. Do the persons who make final decisions on clearance
have access to any information, for example, investigative reports that
are not presented openly at a hearing ? They do?

Mr. Lamerine. Certainly, for the screening board.

Mr. CuLver. If they do, does the availability of hearings or other fur-
ther proceedings mean anything in determination of or defending the
individual’s interest ?

Mr. Lieprine. It certainly does.

Mr. Curver. On the basis of this report.

Mr. Lieprine. As I indicated earlier, he is given a statement which is
in pretty much detail.

Mr. Cuorver. Pretty much detail.

Mr. Lirerixe. Pretty much detail. Fle can come in with his attorney.
Obviously if we have approved 50.3 percent; that is indicative that
there have been slightly more than half that have been justified.

Mr. CoLver. That figure impresses me. I am very impressed by that
figure. I think it does speak well for the administrative machinery on
the basis of the total number of cases considered. With respect to the
provisions of the proposed legislation that provide for the granting of
1mmunity when testimony is to be compelled from a reluctant witness,
would the individual whose clearance is at issue have the right to
require that immunity be granted to a reluctant witness whose testi-
mony he wished to introduce, or as perhaps seems probable would the
granting of immunity be an option that was available only to the
authorities whose job was to deny clearance?

Mr. Limprine. I think we are getting into an area where you are
talking about our hearing procedure and due process procedure or
the right of confrontation or bringing before a board. I would have
to defer to the attorneys on that.

Mr. Yeaerey. I would have to recheck the language of the im-
munity provision and I don’t recall that it would apply in the fashion
that you have described it, Mr. Congressman. Certainly an individual
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citizen should not have the authority to grant immunity, but if it went
before the Board, it would be up to the Board. I am thumbing
through the bill and am unable to locate the immunity provision
to give you a better answer. )

Mr. Nrrree. That is on page 19, subsection (n).

Mr. Yracrey. I believe the answer would be yes that it could be
done that way. As you know, it provides for regulations to be issued
by the President under which process can be issued apparently by
the Board to bring a person in. And if the person refused to testify
on the grounds that it might incriminate him, apparently the Board
can compel his testimony regardless of whether it was a Government
witness or employee witness. Apparently there is no distinction and
that immunity could be given.

Mr. Curver. I have one last line of questions regarding how the
operations of a screening program could be narrowed consistent with
the national security interest.

I think, Mr. Yeagley, you suggested in your prepared statement,
or at least seemed somewhat receptive to, a narrowing of the pro-
posed legislation. The thing that disturbs me is that the basic eri-
terion for clearance, “consistent with the national interest,” seems
to me to be so broad as to vest almost unlimited discretion in the
authorities administering a screening program, whether it is the Secre-
tary of Defense or whoever he may be.

At page 22 of the transcript Mr. Liebling suggested the “consist-
ent with the national interest” standard in preference to, and as
broader than, a standard focusing on “national defense and security
interests.” This makes it clear

The Crairman. I might advise my good colleague that the bill had
the words “security interests” and changed, or what were the words? -
Would you respond to that, Mr. Smith?

Mr. Syrra. Yes, “national interest” and we had “security interests.”

Mr. Corver. And I much prefer the committee’s language and I
would like to discuss this.

The Cumamman, We might go back to it. I don’t know.

Mr. Curver. It seems to me that this would enable someone in the
executive who was conducting the screening to see that the considera-
tions to be protected in administering the screening program were
not limited to military or industrial security and other national inter-
ests might be taken mto account. There are, of course, virtually an
infinite variety of national interests. It seems to me that it is in our
national interest to have harmonious relations with other nations.

Mr. Liebling, do you think to have harmonious relations with South
Africa, a gold-producing and strategically situated country, with
bases that could be of significant military utility, the employment
of Negroes in certain positions be barred ?

Would employment of an individual who is widely known as being
dogmatically and eloquently opposed to dictatorships of any form
whatsoever be “in the national interest” in maintaining good relations
with such countries?

With respect to good relations with Nationalist China what about
an individual who thinks that the cause of peace would be served
by increasing interchanges between the United States and Red China?
I would be interested in your views on this.
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Mr. Liesuixe. These would be my personal views I presume based
on my experience.

Mr. Curver. Just based on the wisdom of providing such a broad
authority.

Mr. Ligprine. I will admit that the executive branch—if you get
into the legal aspects of what we mean by national interests or na-
tional security, I will have to defer to Mr. Yeagley on this aspect, but as
far as national security and national interest to me is concerned, as
such, in administering a program like this, obviously your prime
application of the program, your prime consideration would be your
ability to defend yourself so national interest or national security to
me would be one political harmony, yes, to answer you generally,
here and abroad, economic stability, military capability to defend
yourselvesagainst adversity.

Mr. CoLver. What do you find undesirable about the initial com-
mittee language, which I think is much more tightly drawn and
narrow and responsible than the administration language?

Mr. Lizeuing. We don’t find it objectionable at all. We merely in-
dicated a change which to us——

Mr. CuLver. Would broaden it.

Mr. LieBuine. Because we have been working under an Execu-
tive order which uses the phrase “consistent with the national inter-
est.”

Mr. CuLver. So you have just gotten comfortable with the phrase.

Mr. Lieprine. I understand it, I presume.

The Cuatrman. Where were those words initiated, in whose ad-
ministration ?

Mr. Yeacrey. It was under 10865 under the Eisenhower administra-
tion.

Mzr. Liesrine. I believe in '59 or ’60.

Mr. Yeacrey. Whenever 10865 was issued, I believe in 1960.

The Cramman. During the “new frontier” days.

Mr. LieBrine. As far as security management was concerned.

(At this point Mr. Roudebush left the hearing room.)

Mr. CoLver. Yes, Mr. Chairman.

Mr. Yeagley, with respect to proposed provisions to preclude judi-
cial intervention pending exhaustion of all administrative remedies,
would there be any limit to the time that authorities could take in
rendering a final administrative decision ?

Mr. Yeacrey. I don’t recall any limitation in the bill.

Mr. Curver. Would it not be a reasonable accommodation of the
differing interests concerned for the legislation to place a time limit,
say, of 3 months for administrative proceedings to take their course,
at the end of which time judicial intervention should not be precluded
in appropriate circumstances ?

Mr. Yracrey. I don’t know what period of time would be reason-
able. There is such a variation in the requirements in different cases.
Sometimes there are reinvestigations, as I understand. Mr. Liebling
would know more of the time problems. As far as we are concerned,
it is a matter for the Congress and for the Defense Department.

Mr. Curver. I was interested, Mr. Yeagley, based on your vast ex-
perience in this area. I wondered whether or not you felt that it would
be in the interests of the administration of justice and due proecess

94-756—68-—pt. 1-——13
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to put some time limit on it, or whether or not this would be inappli-
cable for some reason and, if so, I would be interested to know the
reason.

Mr. YracLeY. You are speaking of a time limit after which

Mr. Couver. The judicial intervention would be ripe.

Mr. Yracrey. If a reasonable time limit can be determined for,
let’s say, legislative purposes, I would think so. Ordinarily the em-
ployee must first exhaust his administrative remedies before going to
court.

Mr. Curver. Would you be kind enough to have your staff give that
some reflection and make a recommendation.

Mr. Yraciey. Well. the time would be a matter of operations, I
think; of what is required in the operations of the program by the
Defense Department or within the Defense Department.

Mr. Curver. Do you have any thoughts on that ?

Mr. Yracrey. I don’t.

Mr. Courver. Do you have legal counsel with you that might?

Mr. LierriNg. No. We could check that with legal counsel.

Mzr. Conver. Are there now, or would there be under the proposed
legislation, provisions to continue salary payments to an employee
who is denied actual employment pending administrative proceedings?

Mr. Yracrey. I believe the Department of Defense had some ar-
rangements for compensation, is that right ?

Mr. Ligerine. We do in cases of where the decision may have been
reversed where, let’s say, a suspension is undertaken or revocation
of clearance.

Mr. Curver. But it isnot done in all cases.

Mr. Liggrine. I have a specialist here.

Mr. Scanron. May I have the question again, sir?

Mr. Curver. Yes. Are there now, or would there be under the pro-
posed legislation, provisions to continue salary payments to an em-
ployee who is denied actual employment pending administrative
proceedings?

Mr. Scanron. Mr. Congressman, the man is not denied employ-
ment while these proceedings are pending, normally. Normally, he
must have a job where he needs access before he comes to our program.

Mr. Curver. But once you make the initial determination and trig-
ger the administrative proceedings my question is, does he remain
on the payroll ?

Mr. Scaxcon. He is not denied a clearance until the proceedings
get to the natural end.

Mr. Curver. The natural end.

Mr. Scanvox. If you will give me a moment to run through this
for you. He is hired, his employer puts in a request for clearance. This
man is still on the payroll.

Mr. CuLver. I wonder if you could get a mike.

Mr. Scanron. His employer puts in a request for clearance for him
while he is on the payroll. The investigative process is started. He is
on the payroll normally during this entire period. The investigation
develops adverse information. It comes in to us. We start to adjudi-
%ate it. We can clear him, at which point he gets the Secret or Top

ecret.
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Mr. Curver. When that adverse information comes in, what do you
do with regard to employment ?

Mr. Scawrox. If our screening board decides that adverse infor-
mation is of a serious encugh nature to possibly warrant denial of
clearance, they will prepare a statement of reasons telling him specif-
ically, and in detail, why they feel he should be denied clearance. He
is still not denied employment. He gets the statement of reasons, has
an opportunity to answer it in writing and request hearing.

Mr. Curver. And he isstill on the payroll ?

Mr. Scanron. Yes, sir. He comes into the hearing, and this is a point
that I would like to correct, where I think there is a misunderstanding
just now. Once the statement of reasons is issued by the screening
board and the applicant responds to it in writing and requests a hear-
ing, from that point on nobody in the adjudicative process has access to
that investigative file. When he goes before the hearing examiner, the
Government presents its proof of the allegations in the statement of
reasons by live witness testimony and documentary evidence, and so
on; the applicant presents his rebuttal and in support for his applica-
tion for clearance. That is presented in an open hearing before the
hearing examiner, who has no access to the investigative file, and he
makes his determination based on the information placed in the open
record before him without ever seeing the investigative file. If the man
is entitled to clearance at that point, he gets the clearance.

If the examiner makes an adverse determination and denies him
clearance, he still does not lose his job, as far as the Government is
concerned. He has an opportunity to appeal to the Appeal Board.

Mr. Curver. And he 1s on the payroll during this period ?

Mr. Scanvox. He is still on the payroll, or we discontinue his case
as far as clearance is concerned.

Mr. CoLver. I appreciate hearing your response. It seems to me that,
without some compensation, how many employees can afford to litigate
with the Federal Government and to take an appeal? During this
period he is still on the payroll.

Mr. LizBLine. He isalways employed.

Mr. Scanrvow. It is only when that final adverse determination is
made either by the Appeal Board after the appeal or by the examiner,
that then we notify the employer that this man is denied a clearance
and the employer can do what he wants to.

Mr. LiesLiNg. Even after denial he may still be on the payroll, as I
indicated earlier, and be placed in another position. Of course, if he is
a highly skilled engineer, thismay be difficult.

The Cramrmax. Off the record.

(Discussion off the record.)

(At this point Mr. Willis left the hearing room.)

Mr. Courver. Thank you, Mr. Chairman. I appreciate the time and
I wonder, Congressman Tuck, if I may submit the remaining ques-
tions I have in writing. I don’t want to take any more time. Could I
submit those for the record to be answered ?

Mr. Liesrine. That is perfectly OX.

Mr. Yraerey. Yes. May I make one other comment on your earlier
question about the criteria ?

Mr. CuLver. Yes.
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Mr. Yraciey. My previous comments at the earlier hearing were
based on the fact that the standard of “in the national interest” is the
standard incorporated in Executive Order 10865 under which the pro-
gram is presently being operated. It has been operated now for over 8
years, and this particular problem has not to my knowledge been
raised as a serious one. I would have to admit, on the other hand, that
the question of establishing a criterion, whether the one you suggest,
the one in the bill or the one that is being used, is extremely difficult
and one that someday will be resolved by the courts. In the personnel
screening program of the Government the standard is “clearly con-
sistent with interests of national security.” Of course, under the pres-
ent standard in the Industrial Security Program, if the Defense De-
partment in its operation and application of the criterion would apply
it in some of the ways pointed out by you as possibilities, I think then
we would lose one of the requirements essential to such a determina-
tion. The Government must show that it has a legitimate concern and
interest in a particular position that the employee occupies. We must
show that we have a legitimate concern over the particular employee
in that position; and, if we fail to make that application of the stand-
ard, then, of course, the particular case, and perhaps the program,
would fall.

Mr. Ligrinve. This is exactly the point. There is no loose applica-
tion, and it has been working well. We understand it. We are taking
care of the Government’s interests as well as the individuals. We take
tremendous pride in our executive judgment.

Mr. Tuok (presiding). I understand the gentleman from South
Carolina wishes to be recognized.

Mr. Warson. Thank you, Mr. Chairman.

Mr. Curver. I want to just thank the witnesses, Mr. Watson, for the
verv helpful information which I think perhaps will improve our
ability to properly consider this legislation.

(The additional questions submitted to Mr. Yeagley by Mr. Culver
and Mr. Yeagley’s responses follow :)

Q. For individuals who will not have access to classified information, could not
the relevant national interest in military security be reasonably adequately pro-
tected if inhibitions of their employment were made operative only during time
of a formal state of war or a national emergency declared by the President?
Particularly in the case of standby facilities, in which case the further argu-
ment could be made that no employment inhibitions should be enforced until
such facilities are in fact converted to the purpose for which they had been des-
ignated? Would it not be reasonable to limit administrative discretion so that
employment at a given facility could be inhibited only for particularly sensitive
positions at that facility? (Revised page 8 of Yeagley’s prepared statement indi-

cates that employment restrictions should apply only to persons in “sensitive”
positions.)

A. Someone connected directly with security in the Department of Defense
could answer this better than I. However, I would think the answer to the first
part of this question would be yes.

It is difficult to answer the question re clearances of employees of standby
facilities on a hypothetical basis. It would depend on the facts, and it might be
difficult to find a sound legal basis for such a program. On the other hand if the
program is not initiated until the war or emergency begins, the time required to
initiate and complete such a program may well result in a delay in the facility
being activated or in its employees not being cleared.

The courts have indicated that if the position involved is not sensitive then
the Government's interest in the person who might occupy that position is sub-
stantially reduced. It might be ex‘remely difficult today to sustain a denial or
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dismissal for security reasons of one in a nonsensitive job although such action
could conceivably be sustained where disloyalty is involved. Of course when dis-
loyalty exists it is rarely discovered prior to some overt act by the employee;
further it is extremely difficult to prove.

I hesitate to venture an opinion as to what sort of a screening program the
Supreme Court would sustain. The Court has said it recognizes the right of Gov-
ernment to protect itself—yet it seems reluctant to uphold security programs.
The Court has said the Government can protect itself against saboteurs and
espionage agents, but that seems to relate only to persons who are known to have
committed espionage or sabotage. Such persons wouldn’t be hired in the first
place.

If the Court is going to hold that active membership in an organization that
advocates anarchy or overthrow of Government by force and violence is insuffi-
cient to support a dismissal, then our screening programs will be that in name
only. If the Court intends to require the Government to also prove that the par-
ticular employee intends to advance or carry out the illegal purposes or objectives
of the organization of which he is an active member then the Government will
not be able to successfully bring charges against employees it has reasonable
grounds to believe are disloyal or who may commit serious offenses against the
Government. In this area evidence of intent is practically never available until
after some overt act has been committed.

For example, the Nationalist Party of Puerto Rico (NPPR) has for years
taught and advocated the necessity of resorting to violence to overthrow the
United States Government or the Government of Puerto Rico or any subdivision
thereof and to use violence against established governmental authority. However,
based on present Supreme Court decisions as we understand them, if in the sum-
mer of 1950 the two Puerto Ricans who in November attempted to assassinate
President Truman had been employees of the Federal Government, we would not
have been able to discharge either of them on security grounds even though they
were active members of the NPPR. We had no evidence whatever that they
intended to carry out the purposes and objectives of the organization.

The same would have been true in the case of the Puerto Ricans who fired shots
from the gallery in the House of Representatives in March of 1954. Had they
been on the Government payroll shortly before that event and subject to a
gcreening program, we could have shown only that three of them were active
members of the NPPR. We could not have proved that any of them had specific
intent to carry out the objectives of that organization.

The same problems of proof exist as to members of the Communist Party,
U.S.A,, or the American Nazi Party or the Klan or any group of anarchists.
Even when we can prove a person is an active member of such a group, evidence
that he intends to carry out the objectives of the organization simply isn’t avail-
able. The more dedicated an organization is to the proposition that this Govern-
ment or any of its subdivisions must be destroyed or overthrown by force and
violence, the more difficult of course it is to obtain usable evidence regarding it
and its members.

Q. What evidence is there, if any, that American citizens are more likely
to commit acts of espionage and subversion for ideological reasons than for other
reasons such as monetary gain? To the witnesses’ knowledge, how many acts of
espionage or subversion have been committed by United States citizens who had
not been cleared by screening programs similar to those now in effect or proposed
to be authorized by the pending legislation?

A. T don’t know that there is much evidence, certainly there is no conclusive
evidence, that American citizens are more likely to commit acts of espionage for
ideological reasons than for other reasons such as monetary gain. Up until
a few years after the war it appeared that most Americans who had engaged
or attempted to engage in espionage against their own country had done so for
ideological reasons. Since that time increasing numbers seem to be motivated by
monetary reasons. Frequently it is a combination of the two. We know of a few
instances in which American citizens turned over classified information to
representatives of a foreign government rather than to submit to exposure of a
comprising situation in which they had been caught. When a defendant refuses
to testify or a subject refuses to be interviewed, it is not easy to determine what
his motivation had been.

Acts of espionage are seldom committed by persons who had not been cleared
under a screening program since some sort of screening is usually involved if a
person has access to sensitive information. However, shortly after the Second
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World War several Americans who had not been subject to a screening program
were prosecuted for espionage because of their efforts to get national defense in-
formation through or from other people who had access to it. For example,
the Rosenbergs, Harry Gold, and the Sobles.

On the other hand, most of the persons prosecuted for espionage in recent
vears have had some sort of a security clearance. For example, Irving Scarbeck,
Nelson Drummond, John Butenko, George Gessner, Robert Johnson, James
Mintkenbaugh, William Whalen, and Herbert Boechenhaupt.

Mr. Warsox. At our last session some statements concerning Presi-
dent Truman’s veto message of the Internal Security Act were used to
cast doubt on the utility of the entire statute which the bill that we have
under consideration seeks to amend.

In fact, as I recall, I believe my good friend from Iowa, who is cer-
tainly an able man, made the statement that it had some “very pro-
phetic observations” concerning the Subversive Activities Control
Board. And since I am sure we would like to make a complete record
so that the House might have the benefit of the hearings on this
particular amendment, I would like to ask a few questions of Mr.
Yeagley.

Let me make it clear, first, that I regret that President Truman was
brought into this picture. He apparently is enjoying pretty good
health, and I think ex-Presidents ought to enjoy a little peace and
prestige during the waning days of their lives. Certainly my ques-
tions would not reflect, and intend no reflection, upon him in any way.
But since he was been brought into it, at least so far as his veto message
is concerned, I think that the record ought to be clarified, or at least
should give the full benefit of questions on both sides of the issue.

I would like to say also before propounding a few questions that
in my judgment, at least from the best information I have been able
to receive, some folks have questioned whether or not the President
actually wrote that veto message.

I think, primarily predicating it on the fact that the statement
was contained in the message, and I did read the message in its en-
tivety last night, that there were many statements offered as in-
controvertible truths. Later on, when the Senate and House overruled
the President’s veto, they firmly controverted the statements made in
the veto message.

I know one columnist, Arthur ¥rock, who is highly respected and
a former Pulitzer Prize winner and long a correspondent for the Zimes
in Washington, had an interesting column on that. I think it might
be helpful for the committee to read that particular article.

Mr. Yeagley, the veto message stated that the Central Intelligence
Agency, the Defense Department, the Department of Justice, and
the Department of State were all agreed that the bill “would seri-
ously damage the security and intelligence operations” for which
they were responsible.

Of course, you have been very close to this situation in your very
strategic position heading up the Security Division of the Depart-
ment of Justice.

Let me ask you, can you think of a single proceeding initiated under
the Internal Security Act which has seriously damaged the operations
of the Central Intelligence Agency?

Mr. Yracrey. Pardon the time for reflection, but I don’t want to be
careless or make a misleading statement. In this brief effort to recall
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the different cases and the sort of testimony produced and the kind of
witnesses that were called, T don’t remember any proceedings now
that we thought at the time or since may have had an adverse effect
upon the Central Intelligence Agency; nor do I recall them having
raised any question with us about any of those proceedings.

Mr. Warsox. Thank you, sir. )

Now can you think of any Internal Security Act proceeding
that has seriously damaged the security or the intelligence operations
of the Department of State? _

Perhaps Mr. Liebling can better answer that question. Can you
think of any proceeding under that act which has seriously damaged
vour security or intelligence operations?

Mr. Lirsring. I would have to answer off the cuff on that, Mr. Con-
gressman, I am not aware of any. I wasn’t in this position. I am ae-
quainted with the position that the Defense Department gave on the
bill in 1950, and our concern was specifically confined to section 5 at
that time, where we objected to a public divulgence of the sensitive
facilities which would then become a means of targeting intelligence
information for a foreign government and indicate and disclose cer-
tain vulnerabilities, and this is what we confined ourselves to at the
time, and I personally am not aware of any as far as your question is
concerned.

Mr. Watson. And of course oftentimes we are apprehensive about
things, but they never materialize. And, so far as you are concerned,
nothing, so far as any proceeding under this act, has seriously dam-
aged your security or intelligence operations?

Mr. Lizgsrine. My experience has indicated no knowledge of any.

Mr. Watson. You don’t know of any. All right, sir.

Mr. Yeagley, can you think of any Internal Security Act provision
or proceeding which has done serious damage to both the intelligence
and the security operations of what was formerly known as G-2—I
don’t know what they call it now—or the Army’s intelligence unit? I
am sure that they would have conferred with you about that if there
had been such a serious problem arise.

Mr. Yraerey. I don’t recall any proceeding that was brought before
the Board which would have conceivably had an adverse effect upon
the operations of G-2. I suppose they could have had the same concern
for the publishing of the list of defense facilities that Mr. Liebling
referred to.

I believe that provision was amended in 1962, however, for that very
purpose, because they thought it was a problem, in order to do away
with the requirement of publishing this list.

Mr. Warson. Yes, sir. Rather than ask these individually, we will
make them collectively because I verily believe that the answer will be
the same.

What about the Office of Naval Intelligence, what about the Office of
Special Investigations, OSI, of the Air Force’s Security and Counter-
intelligence Unit, and the Air Force Office of Intelligence? Can you
think of any provision or proceeding of the Internal Security Act
which has done serious damage to their operations?

Mr. Yraerey. I believe the answer would be the same, Mr. Congress-
man.

Mr. Warson. Thank you, sir.
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As far as the FBI is concerned, and that was definitely included in
the message becanse it is the intelligence and security arm of the De-
partment of Justice, I would like to state for the record that FBI Di-
rector J. Edgar Hoover has testified before an Appropriations Sub-
committee of the House every year since the act was passed in 1950,
a period of nearly 18 years. And in the course of his testimony he has
made numerous references to the Internal Security Act and he has not
once hinted, Mr. Chairman, intimated, or even suggested that the act
has in any way hampered, hurt, or interfered with the FBI’s security
operation.

Mr. Yeagley, I know, the FBI being under the jurisdiction of the
Department of Justice, that Mr. Hoover has never made any reference
to that. Has he, or have any of his subordinates, ever brought any in-
stance to your attention of this act seriously impairing or damaging
their security operations?

Mr. Yracrey. I think only in the context that I mentioned in my
earlier testimony, that whether it’s a proceeding under this act or
whether it’s an espionage case, we always have the problem of whom
are we going to use as witnesses and, if they come from the FBIL, will
it reduce their coverage in a certain area or will it be detrimental so as
to raise a serious problem as to the advisability of using that witness.
That problem does exist.

1 suppose some people may have thought at the time the Internal
Security Act was pending that, with the Communist Party having
then many thousands of members, if they gave the Attorney General
the authority to file many thousands of petitions, it would require the
testimony of many thousands of informants of the FBI whose services
thereafter would be lost.

Mr. Warson. I appreciate your answer, Mr. Yeagley. but would
not the same criticism anply to any action under the Smith Act, our
espionage statutes, or all other security laws, none of which can be
implemented without the use of either defected Communists or espion-
age agents or FBI informants? Would not the same criticism apply
to all of our security acts?

Mr. Yracrey. In every case that we have that comes from the FBI
we have to consider the nature of the witnesses and what effect it will
have on the Bureau. Where we have a question as to whether there
may be an adverse effect. we discussed it with Bureau representativesto
determine what the problems are and what the decision should be.

Mrx. Warson. Yes, sir; but the same criticism, if there be any, or the
same danger, if there be any, would apply to the Smith Act and all
other security measures as it relates to the disclosure of informants?

Mr. Yracrey. The problem is the same, Mr. Congressman. I was
merely supposing that when the bill was being considered some people
may have thought it opened up the area to bring maybe hundreds or
even thousands of cases, which has not happened.

Mr., Watrson. Mr. Yeagley, I would like to ask you about another
allegation which was made in the veto message :

“It would deprive us of the great assistance of many aliens in intel-
ligence matters,” and again, “The bill would deprive our Government
and our intelligence agencies of the valuable services of aliens in
security operations.”



