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415, 438; see Shelton v. Tucker, 364 U. S. 479; 488;
Cantwell v. Connecticut, 310 U. S. 296, 304.

It is true, however, as the Government points out, that
Congress often regulates indiscriminately, through pre-
ventive or prophylactic measures, e. g., Board of Gover-
nors v. Agnew, 329 U. S. 441 North American. Co. v.
S. E. C, 327 U. 8. 686, and that such regulation has
been upheld even where fundamental freedoms are poten-
tially affected, Hirabayashi v. United States, 320 U. 8. 81;
Cafeteria Workers v. McElroy, 367 U. S. 886; Carlson v.
Landon, 342 U. S. 524. Each regulation must be ex-
amined in terms of its potential impact upon funda-
mental rights, the importance of the end sought and
the necessity for the means adopted. The Government
argues that § 5 (a) (1) (D) may be distinguished from § 6
on the basis of these factors. Section 5 (a)(1)(D) limits
employment only in “any defense facility,” while § 6 de-
prived every Party member of the right to apply for or
to hold a passport. If §5 (a) (1) (D) were in fact nar-
rowly applied, the restrictions it would place upon em-
ployment aré not as great as those placed upon the
right to travel by § 6.2 The problems presented by the

2 The Government also points out that §5 (a) (1) (D) applies only
to members of “Communist-action” organizations, while § 6 applied
also to members of “Communist-front” organizations, groups which
the Government contends are less dangerous to the national security
under Congress’ definitions, and whose members are therefore pre-
sumably less dangerous. This distinction is, however, open to some
doubt. Even if a “front” organization, which is defined as an
organization either dominated by or primarily operated for the pur-
pose of aiding and supporting “action” organizations, could in some
fashion be regarded as less dangerous, Aptheker held §6 invalid
because it failed to discriminate among affected persons on the bases
of their activity and commitment to unlawful purposes, and nothing
in the opinion indicates the result would have been different if
Congress had been indiscriminate in these respects with regard only
to “Communist-action” group members.
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