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But the question which must be decided in this case is
not whether the President has inherent power to act or
whether Congress has granted him such a power ; rather, it -
is whether either the President or Congress exercised such
a power and delegated to the Department of Defense the
.. authority to fashion such a program. _

Certain principles have remained relatively immutable
in our jurisprudence. One of these is that where govern-
mental action seriously injures an individual, and the
reasonableness of the action depends on fact findings,
the evidence used to prove the Government’s case must
be disclosed to the individual so that he has an oppor-
tunity to show that it is untrue. While this is important
in the case of documentary evidence, it is even more
important where the evidence consists of the testimony
of individuals whose memory might be faulty or who,
in fact. might be perjurers or persons motivated by -
mahee, vindictiveness, intolerance, prejudice, or jealousy.
We have formalized these protections in the require-
ments of confrontation and cross-examination. They
have ancient roots.® They find expression in the Sixth
Amendment which provides that in all criminal cases
the accused shall enjoy the right “to be confronted with

25 When Festus more than two thousand years ago reported to
King Agrippa that Felix had given him a prisoner named Paul and
that the priests and elders desired to have judgment against Paul,
Festus is reported to have stated: “It is not the manner of the
Romans to deliver any man to die, before that he which is accused
have the accusers face to face, and have licence to answer for lnmaelf v
concerning the crime laid aga.mst him.” Acts 25:16. B '

- Professor Wigmore explains in some detail the emergence of the .
prmclple in Anglo-American’ law that_- confrontation ‘and cross- ~
examination are basic ingrediénts in a fair'trial. 5 Wigmore on Evi<
dence (3d ed. 1940) § 1364. And see O'Bmm, Natlonal Securityand -
Individual Freedom, 62. : S




