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{2) The head of the department concerned or his special
designee for that particular purpose has preliminarily determined,
after considering information furnished by the investigative agency
involved as to the reliability of the person and the accuracy of the
statement concerned, that the statement concerned appears to be
reliable and material, and the head of the department or such special
designee has determined that failure to receive and consider such
statement would, in view of the level of access sought, be substan-
tially harmful to the national security and that the person who
furnished the information cannot appear to testify (A) due to death,
severe illness, or similar cause, in which case the identity of the
person and the information to be considered shall be made available
to the applicant, or (B) due to some other cause determined by the
head of the department to be good and sufficient.

(b) Whenever procedures under paragraphs (1) or (2) of
subsection (a) of this section are used (1) the applicant shall be
given a summary of the information which shall be as comprehensive
and detailed as the national security permits, (2) appropriate considera-
tion shall be accorded to the fact that the applicant did not have an
opportunity to cross-examine such person or persons, and (3) a
final determination adverse to the applicant shall be made only by
the head of the department based upon his personal review of the
case.

SECTION 5. (a) Records compiled in the regular course of
business, or other physical evidence other than investigative reports,
may be received and considered subject to rebuttal without authen-
ticating witnesses, provided that such information has been furnished
to the department concerned by an investigative agency pursuant to
its responsibilities in connection with assisting the head of the de-
partment concerned to safeguard classified information within
industry pursuant to this order.

(b) Records compiled in the regular course of business, or
other physical evidence other than investigative reports, relating to
a controverted issue which, because they are classified, may not
be inspected by the applicant, may be received and considered pro-
vided that: (1) the head of the department concerned or his special
designee for that purpose has made a preliminary determination
that such physical evidence appears to be material, (2) the head of
the department concerned or such designee has made a determination
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